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PREFACE. 


This  work  is  intended  to  present  the  Law  of  Beal  Pro- 
perty, both  as  it  exists  at  common  law  and  as  it  now  exists 
in  this  country,  so  far  as  the  primary  relations  of  the  parties 
are  concerned. 

There  are  two  kinds  of  relations  embraced  In  what  may 
be  properly  regarded  as  the  law  of  real  property,  namely, 
the  relations  created  by  a  grant  or  lease,  either  of  the  State 
or  of  an  individual,  and  those  which  grow  out  of  the  trans- 
fers of  estates  from  one  person  to  another.  In  other  words, 
they  are  such  relations  as  are  created,  on  the  one  hand, 
between  lessor  and  lessee;  and  on  the  other,  between  vendor 
and  vendee.  The  rules  regulating  the  rights  and  duties  of 
the  parties  to  the  first  named  class  of  relations  constituted 
the  feudal  law,  and  all  there  was  of  it,  originally.  The 
other  class  of  relations  referred  to,  are  additions  thereto, 
forced  upon  it  from  time  to  time  by  the  demands  of  com- 
merce and  the  continually  increasing  wants  of  civilization. 
This  work  treats  of  the  rules  and  principles  peculiar  to  the 
first  named  class  of  relations,  under  both  the  feudal  and 
allodial  systems  of  tenure;  and  of  those  which  govern  tiie 
particular  rights  and  duties  of  the  parties,  incidental  thereto. 
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Tbe  rales  and  principles  pertaining  to  the  second  class, 
will  be  presented  in  a  separate  work;  and  matters  more  par- 
ticularly relating  to  actions  and  remedies,  embracing  both 
classes  of  relations,  will  also  be  treated  of  separately. 

This  division  of  the  subject  seemed  to  be  necessary  to  a 
full  and  clear  exposition  of  the  various  and  apparently  com- 
plicated questions  which  so  often  arise  in  the  law  of  real 
property.  It  was  required  also  by  the  differences  existing 
between  the  rules  and  principles  which  distinguish  the  two 
classes  of  relations. 

In  considering  the  branch  of  the  law  to  which  this  work 
is  devoted,  the  intention  has  been  to  present  the  theories  of 
both  the  feudal  and  the  allodial  systems,  together  with  the 
rules  and  principles  governing  each,  so  distinctly  that  the 
intelligent  reader  shall  find  ho  difficulty  in  comprehending 
both  systems,  and  shall  understand  precisely  the  points  of 
distinction  between  them. 

There  were  considerations,  some  of  which,  while  they 
made  such  an  undertaking  desirable,  also  made  it  difficult  of 
accomplishment.  In  the  first  place,  the  English  Elementary 
works  treat  only  of  the  laws  adapted  to  the  feudal  theory; 
and  the  American  authors,  so  far  as  they  have  pursued  this 
branch  of  the  law,  have  for  the  most  part  merely  patterned 
after  the  English;  so  that,  although  they  proclaim  the  exist- 
ence, generally,'  of  the  allodial  theory,  they  instruct  us  only 
in  regard  to  the  rules  and  principles  of  the  feudal  system. 
And  as  to  that  system,  it  may  be  truly  said,  that  but  little 
if  any  improvement  has  been  made  in  the  manner  of  stating 
Its  rules  and  principles,  since  those  rules  and  principles  were 
first  embodied  by  the  lawyers.  At  least,  it  will  not  be 
denied,  that  progress  in  that  branch  of  the  law  has  not  kept 
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pace  with  the  improyements,  in  that  respect,  which  have  dis- 
tinguished other  branches  of  the  law.  When  the  stadent 
first  enters  upon  the  examination  of  the  law  of  real  property, 
he  finds  the  language  so  unfamiliar  and  so  adapted  to  man- 
ners  and  customs  and  habits  with  which  he  has  no  practical 
acquamtance,  that  he  is  seriously  and  unnecessarily  embar- 
rassed in  his  efforts  to  acquire  the  knowledge  sought;  and, 
consequently,  unless  he  has  more  than  ordinary  curiosity  to 
pry  into  the  mysteries,  or  is  forced  by  circumstances  to  more 
than  ordinary  efforts,  he  may  leave  the  subject  with  ideas 
entirely  unfinished,  and  pass  through  a  long,  and  perhaps 
successful  professional  career,  fully  impressed  with  the 
notion,  that  the  feudal  system,  taken  as  a  whole,  was  merely 
a  muddled  arrangement  of  arbitrary  terms  and  phrases;  and 
that  our  allodial  system  has  met  with  no  material  change  in 
that  respect. 

This  work  is  intended  to  remedy  that  trouble  in  acquiring 
elementary  knowledge,  by  showing,  what  is  undoubtedly 
true,  that  both  the  feudal  and  the  allodial  theories  are  dis- 
tinct and  well  defined  systems,  established,  not  upon  arbi- 
trary and  unmeaning  rules,  but  upon  substantial  and  readily 
understood  principles;  and  that  the  distinction  between  the 
two  systems,  although  a  very  important  one  in  its  effects  and 
results,  is  embraced  in  a  single  principle. 

The  relative  importance  of  this  branch  of  the  law,  cannot 
be  overrated.  Upon  it  more  than  upon  any  other  branch, 
depends  the  very  character  of  the  government^  determining 
whether  it  is  firee  or  despotic.  The  tenure  by  which  the 
lands  are  held  so  underlies  the  whole  structure,  that,  if  those 
who  hold  are  ser£3,  there  is  no  place  left  for  freemen  or  free 
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institutdoDs.  Moreover,  this  branch  of  the  law,  more  than 
all  others,  gives  stability  to  governments,  whether  they  are 
good  or  bad.  The  laws  establishing  the  tenure  of  lands  are 
necessarily  political  institations,  which  survive  from  one 
generation  to  another,  and  preserve  the  character  of  the 
government 

In  addition  to  elementary  principles,  this  work  is  intended 
also  to  aid  the  practical  lawyer  upon  subjects  and  points 
whereupon  he  most  needs  aid;  namely,  upon  such  as  are 
most  difficult,  because  there  is  least  to  be  found  concerning 
them  in  the  books  generally;  and  what  is  found  is  frequently 
conflicting,  one  authority  with  another.  To  such  subjects 
and  points  particular  attention  is  bestowed.  They  are  exam- 
ined and  considered  and  the  conflictmg  authorities  are 
reviewed  as  fully  and  elaborately  as  they  seemed  to  require 
and  as  the  limits  of  the  work  would  permit 

In  seeking  for  what  have  become  the  established  princi- 
ples of  the  conmion  law,  the  reported  decisions  of  the  courts 
in  England  and  in  the  different  States  of  this  country,  as 
well  as  the  elementary  works,  have  been  examined.  Statiites 
have  been  referred  to,  as  a  general  rulci  only  so  fiur  as  they 
were  declaratory  of,  or  an  innovation  upon,  some  general 
rule  or  principle  of  the  conunon  law;  and  such  references 
are  chiefly  confined  to  the  Statutes  of  England  and  New 
York,  believing  that  the  statutes  of  the  other  States  are  so 
nearly  uniform  in  the  provisions  noticed  as  to  require  no 
particular  consideration  in  order  to  give  utility  to  the  work. 

As  a  general  rule,  only  those  cases  have  been  dted,  which 
have  a  positive  character  by  reason  of  rules  and  principles 
discussed,  or  opinions  somewhat  elaborately  expressed.    It 
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has  not  been  deemed  desirable,  or  conducive  to  the  useful- 
ness of  the  work  to  encumber  its  pages  with  citations  of 
cases  that  hare  merely  followed  others  as  precedents. 

The  arrangement  of  the  subjects  is,  in  a  measure,  a  new 
one;  made  with  reference  to  the  ready  understanding  by  the 
student,  not  only  of  the  general  theory  of  the  law,  but  also 
of  its  rules  and  principles  in  detaiL 

ANSON  BINGHAM. 

AjLBiiHT,  Nov.  It  1867. 
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THE  LAW  OF  REAL  PROPERTY. 


CHAPTER  I. 

T^E  FBAHE-WOBK  AND  GENERAL  THEOBT  OF  THB 

•  LAWS  OF  BEAL  PBOPEBTY. 


SECTION    I. 
Tbx  Absoluts  avd  ULnxAn  BiaHT  or  Pbopbbtt  of  aia  thi  Lavim  is  or 
THs  Star. 

PSOULIAB  IhOIDSXTS  ATTSHDIHO  THAT  RiGHT  Of  PrOPSBTT. 

1.  A  rig^t  inalienable  and  unchangeable. 

2.  Not  affected  by  adverse  holding,  or  statutes  of  limitation. 

SZ,  Neither  requires  nor  admits  of  evidence  4xf  its  existence,  or  of  its 
non-e#etence. 

4.  Laws  of  champerty  and  maintenance  do  not  apply  to  eonTeyaoces 

from  the  State. 

5.  When  the  State  regains  possession  by  escheat,  it  is  not  as  snccessor 

to  the  deceased  tenant. 

SECTION    II. 

In>rviBVAL  Pbopkbtt  ih  Land. 

1.  Is  a  contract  right  of  possession  or  of  use  and  enjoyment. 

2.  The  character  of  the  contract  as  distinguished  from  other  contracts. 
8.  Distinction  between  contracts  executed  and  contracts  executory. 

Both  within  the  provision  of  the  constitution  of  the  United  States 
protecting  contracts. 
4.  Contracts  executed  divided  into  leases  and  assignments.    Distincticm 
between  the  two.    The  first  create  estates,  the  second  transfer 
them. 

6.  Division  of  individual  rights  into  classes  does  not  affect  the  general 

theory. 

SECTION   I. 

THE  ABBOLUTE  BIGHT  OF  PBOPEBTT  OF  ALL  THB  LAND  IN  THB 

BTATB  IS  VESTED  IN  THE  STATE. 

The  laws  which  goyem  the  rights  of  parties  to  real  pro 
perty  differ  materially  from  the  laws  which  relate  to  personal 
property ;  and  the  chief  differences  are  fomided  upon  the 
different  qualities  of  the  two  kinds  of  property. 

1 
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The  most  comprehensive  distinctioii  is,  that  no  person  can 
be  the  absolute  owner  of  land,  while  almost  any  person  can 
be  the  absolute  owner  of  personal  property.  This  is  a  dis- 
tinction which  underlies  the  whole  structure  of  real  property 
laws,  and  should  always  be  borne  in  mind  while  considering 
any  question  connected  therewith. — (  Williams  on  Real  Prop. 
17.)  So  far  our  real  property  system  is  precisely  like  the 
real  property  system  of  England;  and  so  far  there  is  no 
difference  between  feudal  and  allodial  tenure*  Here,  as  in 
England,  individuals  can,  at  most,  have  only  esj^tes  in. land, 
or  still  more  aubordinate  interesto,  which  are  merely  ind- 
dents  of  estates.  The  State,  in  its  corporate  and  sovereign 
capacity,  holds  and  always  retains,  the  absolute  and  ultimate 
right  of  property  in  and  to  all  the  land  within  its  territorial 
limits. 

WQliains  on  Seal  Property,  16;  4  Kent's  Com.  424;  The  People 
V.  Gonklin,  2  HiU,  74;  Sims  9.  Humphrey,  4  Benio,  187, 188; 
Englishble  v.  Helmnth,  8  K.  Y.  294;  4  Bl.  C«m.  61. 

In  New  York,  that  principle  has  been  for  a  long  time 
embodied  in  a  declaratory  statute,  and  for  the  last  twenty 
years,  in  the  constitution  of  the  State. 

1  R.  S.  718,  §1;  Const,  of  1846,  Art.  I,  Sec.  11;  Gk>nld  9.  Hnd- 
son  R.  R.  Co.,  6  N.  T.  689;  DePeyster  v.  Michael,  6 N.  Y.  467. 

« 

The  same  principle  prevails  as  a  well  settled  rule  of  public 
law  in  every  state  of  the  Union  which  has  adopted  the  com- 
mon law.  The  foundation  for  this  distinction  between  real 
and  personal  property  is  obvious.  Everything  properly 
embraced  within  the  description  of  personal  property,  is 
both  movable  and  perishable.  Land  is  immovable  and 
imperishable.  Personal  property  is  at  the  absolute  disposal 
of  the  owner.  He  can  use,  transport,  or  destroy.  Real  pro- 
perty can  only  be  used.  It  is  not  the  subject  of  transporta- 
tion or  destruction.  The  surface  of  the  earth  may  be  changed 
and  occupied  for  different  purposes;  it  may  be  forced  to 
yield  up  portions  of  its  wealth,  in  mineral  and  agricultural' 
products,  to  the  hand  of  man ;  but  the  foundation,  the  thing 
itself,  will  remain  forever.  An  individual  may  hold  the 
right  of  possession  for  a  period,  but  in  the  progress  of  time 
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he  must  pass  along  and  leave  that  right  behind  him  for  the 
enjoyment  of  others.  Hence  the  rule  naturally  follows,  that 
no  person  can,  by  any  possible  arrangement,  become  invested 
-with  the  absolute  ownership  of  land.  But  as  that  ownership 
must  be  vested  somewhere,  or  great  confusion,  if  not  disturb* 

* 

ance,  might  result,  it  has,  therefore,  become  an  accepted  rule 
of  public  law  that  the  absolute  and  ultimate  right  of  property 
shall  be  regarded  as  vested  in  the  sovereign  or  corporate 
power  of  the  State  where  the  land  lies.  This  corporate 
power  has  been  naturally  and  appropriately  selected  for  that 
purpose,  because  it  is  the  only  one  which  is  certain  to  survive 
the  generations  of  men  as  they  pass  away*  Wherever  that 
sovereign  power  is  represented  by  an  individual,  as  in  Eng- 
land, there  the  absolute  right  of  property  to  all  the  land  in 
the  kingdom  is  vested  in  that  individual.  Whoever  succeeds 
to  the  sovereignty,  succeeds  to  that  ri^ht  of  property  and 
holds  it  in  tyst  for  the  nation.  In  this  countxy,  where  the 
only  sovereignty  recognized,  in  regard  to  real  property,  is 
represented  by  the  State  in  its  corporate  capacity,  that 
absolute  right  of  property  is  vested  in  the  State.  But  the 
difEerence  in  the  mode  of  constituting  and  representing  the 
sovereign  power,  in  no  manner  interferes  with  the  rule  of 
absolute  property  in  the  land,  or  with  the  system  of  estates 
in  land  of  which  that  is  the  foundation. 

This  right  of  property  in  the  sovereign  power  is  attended 
with  certain  mddento  which  distinguish  it  froifa  property  in 
individuals,  and  even  from  other  rights  of  property  in  the 
sovereign  power  itselfl 

1.  It  is  a  right  which  is  inalienable  imd  unchangeable. 
The  State,  in  the  exercise  of  its  sovereignty  and  through  its 
duly  authorized  agents,  may  execute  to  individuals  the  most 
ample  and  comprehensive  conveyance  of  land,  which  it  is 
possible  to  make,  but  the  grantee  will  not  acquire  the 
absolute  right  of  property.  He  will  take  at  most  only  an 
estate  in  the  land ;  and  there  will  still  remain  in  the  State 
the  absolute  and  ultimate  right  of  property,  to  which  the 
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estate  granted  will  remain  in  a  measure  subordinate  so  long 
as  it  shall  continue  to  exist.  But  after  the  estate  is  granted 
and  while  it  continues  to  exist,  this  absolute  right  of  pro- 
perty, remaining  in  the  State,  is  called,  in  legal  language, 
sometimes  the  escheat,  sometimes  the  reversion,  and  some- 
times the  possibility  of  reverter. 

DePeyster  «.  Michael,  6  N.  Y.  467,  601. 

The  difference  in  the  right  of  the  State,  as  it  exists  before 
and  after  the  grant  of  an  estate  is,  that  before  the  grant,  the 
State  has  both  the  right  of  property  and  the  right  of  imme- 
mediate  possession ;  and  after  the  grant  and  while  it  is  in 
force,  the  State  has  only  the  right  of  property  without  the 
right  of  possession.  Whenever,  for  any  cause,  the  estate  has 
ceased  to  exist,  then  the  State  agam  becomes  entitled  to  the 
immediate  possession.  On  the  termination  of  the  estate,  the 
land  is  said  to  revert,  or  escheat,  by  which  is  only  meant 
that  the  right  of  possession,  before  granted  by  ij^e  State,  has 
ceased  to  exist,  leaving  the  right  of  possession  in  the  State 
the  same  as  though  no  grant  had  ever  been  made. 

2.  This  absolute  right  of  property,  is  a  right  of  which  the 
State  cannot  be  deprived  by  reason  of  adverse  possession  in 
an  individual,  or  by  the  operation  of  any  statute  of  limita- 
tions. Adverse  possession  and  statutes  of  limitation  operate 
only  upon  the  right  of  possession,  and  never  reach  the  ulti- 
mate right  of  property  in  the  State.  An  individual  may,  by 
adverse  posseLn,  Suire  evidence  from  which  the  lawUl 
presume  that  he  has  a  grant  of  an  estate  from  the  State, 
which  gives  him  the  right  of  possession  against  the  State  and 
all  other  claimants.  But  the  absolute  right  of  property  in 
the  land  is  beyond  the  reach  of  individual  acquisition. 

Jackson  9.  Gumaer,  2  Cow.  fi.  368;  Taylor  v.  Horde,  1  Barrows, 
109. 

3.  This  right  of  property  in  the  State,  neither  requires  nor 
admits  of  evidence  of  its  existence,  or  of  its  non-existence. 
When  the  State,  in  an  action  of  ejectment,  claims  to  recover 
the  possession  of  land  on  the  ground  of  the  absolute  right  of 
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property,  there  is  not  only  a  presumption,  but  the  presump- 
tion is  conclusive,  in  favor  of  the  State,  so  far  as  regards  the 
right  of  property,  without  evidence  of  any  kind. 

Wendell  v.  The  People,  8  Wen.  188;  The  People  v.  Denison,  17 
Wen.  818;  The  People  v.  The  Rector  of  Trinity  Church,  22  N. 
Y.44. 

But  such  presumption  will  not  sustain  ejectment  against  a 
defendant  in  possession,  without  further  evidence.  Such 
further  evidence  is  required,  not  to  prove  title  in  the  plain- 
tiff, but  to  repel  the  presumption  of  title  in  the  defendant, 
which  arises  from  his  possession.  Possession  in  an  individual 
is  prima  facie  evidence  of  the  grant  of  an  estate  from  the 
State ;  and  that  the  individual  in  possession  is  a  party  to 
that  grant,  originally  as  grantee,  or  derivatively  by  descent, 
devise  or  assignment.  That  presumption  the  State  is  required 
to  repel,  when  the  State  is  a  party  in  ejectment,  by  showing 
that  the  premises  claimed  have  been  unoccupied  up  to  a  time 
within  the  period  required  to  bar  an  action  by  adverse  pos- 
session. When  that  point  is  proved,  the  State,  as  plauitiff, 
has  the  right  to  immediate  possession :  and  is  allowed  to 
succeed  in  the  action,  unless  the  defendant  shall  prove  an 
express  grant  from  the  State,  or  a  grant  prior  in  date  to  the 
existence  of  the  State,  which  has,  in  the  organization  of  the 
State  government,  been  sanctioned  or  adopted  by  the  State. 

The  People  v.  Yan  Rensselaer,  9  N.  T.  819;  The  People  v.  Tri- 
nity Church,  22  id.  44. 

It  is  not  necessary  for  the  defendant  to  connect  his  posses- 
sion with  such  grant ;  but  it  is  enough  for  his  defence  to 
prove  that  a  grant  from  the  State  exists. 

The  People  v.  Cutting,  8  John.  Rep.  1. 

Possession  of  land  under  claim  of  ownership  in  fee  for  the 
period  fixed  by  the  statute  of  limitations,  is  evidence  of  a 
grant  from  the  State  ;  and  the  most  common  evidence  relied 
upon  in  the  older  and  more  cultivated  parts  of  the  State. 
The  doctrine  that  the  defendant  need  not  prove  himself  to 
be  in  possession  under  the  grant,  when  the  State  is  the  oppos- 
ing party,  is  evidently  founded  on  the  general  rule,  that, 
in  ejectment,  the  plaintift  must  recover,  if  at  all,  upon  the 
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strength  of  his  own  title,  and  not  upon  the  want  or  weakness 
of  the  defendant's  title.  An  individual  plaintiff  who  has 
proved  his  title  to  the  premises,  is  held  to  have  rebutted  the 
title  of  the  defendant,  so  fai*  as  it  rests  on  the  presumption 
that  arises  from  the  defendant's  possession.  In  such  case  the 
onus  of  proving  the  uninterrupted  continuance  of  the  posses- 
sion for  the  length  of  time  necessary  to  show  title  by  adverse 
possession,  or  in  some  other  way  ptoving  a  paramount  title, 
is  held  to  fall  upon  the  defendant.  The  distinction,  in  this 
respect,  between  the  State  as  a  party  and  an  individual,  is 
obviously  founded  upon  the  difference  in  the  origin  and  cha- 
racter of  individual  rights  in  land  and  the  absolute  right  of 
property  in  the  State.  This  subject  was  fully  examined  m 
the  Trinity  Church  case,  before  cited ;  and  t^e  decision 
therein  is  so  well  sBstained,  by  the  apparent  justice  of  the 
case  and  the  general  principles  of  the  laws  of  real  property, 
as  to  admit  of  no  serious  dispute. 

4.  Conveyance  from  the  State  is  never  void  on  the  ground 
that  the  State  is  not  in  possession.  The  laws  against  cham- 
perty and  maintenance  do  not  apply  in  such  a  case. 

Jackson  v.  Gumaer,  2  Cow.  562;  Brady  v.  Begun,  86  Barb.  688. 

5.  When  the  State  becomes  entitled  to  the  possession,  by 
reason  of  an  escheat,  the  State  is  not  regarded  as  the  suc- 
cessor of  the  last  tenant,  but  as  the  owner  of  the  ultimate 
and  absolute  right  of  property. 

St.  John  V.  West,  4  How.  Pr.  R.  829,  888. 

These  distinctions  are  the  natural  and  legitimate  conse- 
quences of  the  absolute  right  of  the  State,  as  compared  with 
individual  rights  in  land ;  and  the  authorities  cited  not  only 
demonstrate  the  distinctions  themselves,  but  do  much  in  the 
way  of  illustrating  their  good  sense  and  propriety. 


THE  BIGHT  OF  THE  IMDiVIDUikL.  7 

SECTION  II. 
INDIVIDUAL  PBOf*£BTr  IN  LAND. 

1.  NotwithstandiDg  the  State  has  and  must  always  continue 
to  have  the  absolute  and  ultimate  right  of  property  in  and  to 
all  the  land  within  its  territorial  limits,  individuals,  at  the 
same  time,  may  and  do  hold  rights  of  property  in  the  same 
land. 

It  is  enough  for  the  present  purpose  to  say,  that  these 
individual  rights  are  either  general  rights  of  possession  and 
occupation  for  any  and  all  purposes,  or  merely  rights  of 
enjoymenti  limited  to  some  particular  use  or  specified  pur- 
pose. To  whichever  class  they  belong,  each  takes  its  origin 
from  the  same  source  and  comes  into  existence  in  the  same 
way.  They  are  all  alike  derived  mediately  or  immediately 
from  the  State.  In  other  words,  there  must  be  a  grant  from 
the  State,  expressly  or  impliedly  proved,  upon  which  all 
individual  rights  in  land  rest;  for  such  rights  cannot  be 
instituted  except  by  the  creative  power  of  grante  or  con- 
lancts;  and  they  can  be  continued  in  existence  no  longer 
than  such  grants  or  contracte  remain  in  force, 

Sims  V.  Humphrey,  4  Denio,  187, 188;  Curtis  v.  Keeler,  14  Barb. 
621 ;  Post  V,  Pearsall,  22  Wen.  444. 

It  becomes,  therefore,  a  preliminary  point,  indispensable 
to  a  clear  understanding  of  the  laws  of  real  property,  to  know 
what  a  grant  if,  which  can  create  estates  in  land  and  histitute 
the  more  subordinate  interests  ^own  as  incorporeal  rights. 

2.  It  may  be  remarked,  in  the  first  place,  that  a  grant  is 
not  an  instrument  peculiar  to  the  State  as  the  party  making 
it,  although  a  grant  from  the  State  is  necessary  as  the  founda- 
tion of  every  individual  right  in  land.  Individuals  holding 
lights  in  land,  may  make  grants  to  others  of  estates  and 
rights  less  than  their  own,  and  may  thus  create  new  estates 
and  new  rights.  But  whether  a  grant  of  a  right  of  posses- 
sion to  land,  or  of  any  other  interest  therein,  be  made  by  the 
State,  or  by  an  individual,  it  is  always  a  contract,  and  neither 
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more  nor  less  than  a  contract  To  distinguish  it  from  other 
contracts,  it  is  called  a  contract  executed ;  while  other  con- 
tracts are  called  contracts  executory. 

3.  The  difference  between  a  contract  executed  and  a  con- 
tract executory y  so  far  as  it  relates  to  the  conveyance  of 
land,  is,  that  the  former  bears  evidence  that  an  estate  or  inte- 
rest has  already  been  created  and  conveyed ;  and  the  latter, 
that  an  estate  or  interest  shall  be  created  and  conveyed  at 
some  future  time.  The  one  witnesses  that  the  thing  has  been 
done,  the  other,  that  it  shall  be  done.  The  one  vests  the 
right  of  property  in  the  grantee,  beyond  the  revocation  of 
the  grantor ;  the  other  leaves  the  right  of  property  in  the 
grantor,  and  merely  undertakes  to  pass  it  at  a  future  time  and 
by  another  instrument  The  party  of  the  second  part  to  the 
contract  executed  obtains  a  right  of  property  independent  of 
any  action  at  law  or  in  equity.  The  party  of  the  second  part 
to  the  contract  executory ^  obtains  only  a  right  or  chose  in 
action. 

1  Wash,  on  Beal  Prop.  11. 

In  short,  the  one  conveys  a  right  in  possession ;  the  other,  a 
right  in  action. 

It  became  a  question  early  in  the  history  of  our  govern- 
ment, whether  a  grant  of  land  from  a  State  was  a  contract 
within  the  provision  of  the  constitution  of  the  United  States, 
which  prohibits  a  State  from  passing  any  laif^  impairing  the 
obligation  of  contracts.  The  question  first  came  before  the 
supreme  court  of  the  United  States,  in  Fletcher  v.  Peck^  6 
Cranchj  87.  The  State  of  Georgia  had  issued  a  grant  in  fee 
of  land,  and  a  subsequent  legislature  undertook  to  repeal  or 
annul  the  grant  It  was  decided  that  the  grant  was  a  con- 
tract on  the  part  of  the  State,  and  could  not  be  revoked  by 
any  action  of  the  State.  The  question  was  regarded  by  the 
court  as  presenting  two  distinct  propositions :  first,,  whether 
a  grant  of  land  was  a  contract,  within  the  constitutional  pro- 
vision referred  to ;  and  second,  whether  the  fact  that  a  State 
was  the  grantor  instead  pf  an  individual,  took  it  out  of  that 
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provisiQiL  Both  points  were  decided  against  the  State.  A 
similar  decision  was  made  in  New  Jer8^  v.  Wihon^  7  Oranch, 
164.  Before  the  revolution,  the  colony  of  New  Jersey  made 
an  arrangement  with  a  tribe  of  Indians,  and  conveyed  certain 
lands  for  their  benefit,  at  the  same  time  providing,  by  a 
statute,  as  a  part  of  the  arrangement,  that  the  land  purchased 
for  the  Indians  should  not  thereafter  be  subject  to  any  tax. 
This  arrangement  was  made  in  1758.  In  1803  the  land  was 
sold  and  conveyed  in  behalf  of  the  Indians,  and  by  permis- 
sion of  the  StatOy  to  other  parties.  In  1804,  the  legislature 
repealed  the  act  exempting  the  land  from  taxes.  It  was  after- 
ward assessed,  and  an  attempt  was  made  to  collect  the  tax. 
The  collection  was  resisted  on  the  ground  that  the  act  exempt- 
ing the  land  from  taxes  was  a  part  of  the  contract  o£  grant, 
and  could  not,  therefore,  be  repealed,  because  of  the  consti* 
tational  restraint  a£painst  the  impaLrini?  of  contracts.    The 

The  same  principle  was  applied  in  the  case  of  TAe  People 
V.  Flate,  17  John.  195.  The  State  had,  in  1784,  conveyed 
land  in  fee  to  one  Piatt,  through  whom  the  defendant  claimed. 
The  land  conveyed  embraced  a  portion  of  the  Saranac  river. 
In  1801,  the  legislature  passed  an  act  requiring  the  owners 
of  dams  across  that  river  to  construct  them  in  a  particular 
manner,  so  as  to  allow  salmon  to  pass.  The  statute  was 
re-enacted  in  1813.  In  1817  the  defendant,  as  the  owner  of 
the  land  under  the  said  grant  of  the  State,  had  a  dam  across 
the  river,  and  omitted  to  conform  it  to  the  requirement  of 
the  statute,  and  for  that  omission  he  was  indicted  for  a  nui- 
sance. It  was  held  that  the  statute,  having  been  enacted  after 
the  grant,  could  not  affect  the  grant,  because  so  far  it  would 
be  unconstitutional  and  void.  The  point  decided  was,  that 
as  the  patentee  of  the  State  and  his  heirs  and  assigns  held,  by 
the  contract  of  the  State,  an  unlimited  right  to  the  occupation 
and  use  of  the  river  before  the  statute  regulating  the  form 
of  dams  was  passed,  neither  he  nor  they  could  be  restricted 
in  such  use  and  occupation  by  the  statute.  The  rule  would 
be  otherwise  in  regard  to  a  navigable  river. 
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The  same  principle  has  been  applied  in  other  cases.  It 
was  once  provided  by  statute  in  Connecticut  that  all  lands 
which  should  be  given  for  the  maintenance  of  the  gospel 
ministry,  should  be  exempt  from  taxation.  Lands  conveyed 
under  the  operation  of  that  statute  were  held  not  to  be  sub- 
ject to  taxation  on  the  repeal  of  the  exempting  act 

Atwater  v.  Woodbridge,  6  Conn.  228;  Osborn  «.  Humphrey,  7 
id.  841;  Landon  v.  Litchfield,  11  id.  251;  Story  on  the  Con- 
stitation,  §  1876 ;  Armstrong  «.  The  Treasurer  of  Athens  County, 
19  Peters,  289. 

These  cases  have  been  cited  to  show  that  individual  rights 
to  land  depend  upon  the  obligation  of  contracts,  and  can  be 
sustained  upon  no  other  foundation.  It  follows,  therefore, 
that  in  all  cases  of  dispute  in  regard  to  individual  property 
in  landv  the  questions  which  may  arise  are  questions  concemmg 
contracts.  It  may  be  necessary  to  ascertain,  in  the  first  place, 
whether  the  State  has  ever  made  a  grant  of  the  land  in  con- 
troversy ;  or,  if  that  point  is  conceded,  the  question  is,  which 
of  the  contesting  parties  has  the  immediate  right  of  posses- 
sion under  the  contract  of  the  State.  This  last  point  may  be 
complicated  by  questions  of  dower  right  and  rights  by  cur- 
tesy, by  questions  of  descent,  of  assignment  and  of  devise ; 
for  individuals  become  parties  to  grants  or  contracts  of  the 
State  in  some  one  of  those  ways,  except  when  they  are  named 
as  grantees  in  the  original  contract ;  and  they  can  become 
parties  in  no  other  way. 

There  seems  to  be  no  difficulty  in  understanding  that 
claimants  of  estates  for  lives  and  for  years,  are  only  claim- 
ants of  rights  to  be  found  in  contracts,  when  they  can  prove 
any  right  at  all.  The  contract  seems  to  be  overlooked  only 
when  the  party  claims  an  estate  in  fee.  That  oversight  has 
apparently  led  to  much  of  the  confusion  of  ideas,  with  which 
the  law  of  real  property  abounds,  in  regard  to  estates  in  fee. 
The  chief  difficulties,  in  modem  times,  in  comprehending 
what  are  regarded  as  the  most  intricate  questions  connected 
with  the  subject  of  property  in  land,  in  this  country,  arise 
from  losing  sight  of  the  fact,  that  what  are  known  as  land- 
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owners,  are  only  the  tenants  in  fee  of  the  State,  and  in  the 
enjoyment  of  merely  a  contract  right  of  possession  of  the 
land  they  chum  to  own.    Losing  sight  of  the  &ct  that  what- 
ever right  an  individual  may  have  in  real  property,  is  merely 
a  contract  right  of  possession,  as  well  to  estates  in  fee  as  to 
others  less  in  quantity,  and  Htill  seeking  for  a  foundation  upon 
which  to  rest  such  a  right,  in  any  given  case,  the  lawyer  is  grop- 
ing in  the  dark,  and  necessarily  becomes  confused.    He  may 
fail  to  bear  in  mindTthat  a  person  in  possession  of  land  without 
contract  right,  is  in  possession  without  right ;  that  he  who 
would  prove  in  himself  a  title  in  fee,  mi&t  first  prove  a  grant 
or  contract  of  the  State  creating  a  fee;  and  then  must  show 
himself  to  be  the  party  of  the  second  part  to  that  contract. 
For  a  person  in  possession  of  land  confessedly  without  a 
grant  firom  the  State,  is  in  possession  without  right,  and  is  a 
trespasser.    Possession  under  such  circumstances,  however 
long  continued,  will  not  result  in  a  legal  title.    The  party 
thus  in  possession  will  all  the  time  be  a  trespasser.    The 
case  of  Jackson  v.  Frosty  5  Cow.  846,  was  a  case  where 
the  defendant  and  those  whom  he  claimed  to  succeed,  had 
been  in  possession  of  land  asserting  title,  on  the  ground  that 
the  land  was  located  between  two  patents  and  was  not 
included  hi  either.    Although  the  possession  had  so  con- 
tinued for  twenty-seven  years,  it  was  decided  that  the  holding 
had  not  ripened,  and  could  not  ripen  into  a  title.    It  was 
remarked  by  the  court,  that  the  defendant  claimed  to  own 
the  fee,  not  because  it  was  vested  in  him  by  purchase,  or 
descent,  but  because  there  was  no  other  owner ;  and  that 
such  a  claim  was  no  title  upon  which  to  base  adverse  pos- 
session.    In  that  case,  there  was  clearly  no  fee,  or  other 
estate  in  existence,  because  there  was  confessedly  no  grant  or 
contract  from  the  State  embracing  the  premises  in  question. 
They  were  a  gore  between  two  patents,  to  which  the  State 
had  not  parted  with  the  right  of  possession. 

It  is  in  accordance  with  that  theory  that  a  person  who 
would  acquire  title  by  adverse  possession,  must  base  his  claim 
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upon  the  presumption,  which  the  law  raises  from  the  lapse 
of  time  that  there  exists  a  grant  or  contract  from  the  State, . 
which  created  the  alleged  estate.  Consequently  when  pos- 
session is  accompanied  with  a  disclaimer  of  any  grant  from 
the  State,  the  possession  is  so  qualified  that  no  presumption 
of  title  can  arise  from  it.  In  such  case,  actual  possession 
does  nothing  towards  proving  title. 

Grary  v.  Goodmaiii  22  N.  T.  170;  Layertj  v.  Moore,  88  K.  T. 
658;  Jones  «.  Hockman;  12  Iowa,  101;  McCracken  v.  San 
Francisco,  16  Gal.  601;  Keane  v.  Gannovan,  21  Gal.  291. 

4.  But  every  contract  executed  which  conveys  an  estate 
does  not  create  an  estate.  Contracts  of  that  class  are  subject 
to  another  division,  namely,  into  leases  and  assignments.  The 
first  are  called  original  or  primary  instruments,  because  they 
create  estates.  The  second  are  called  derivative  or  second- 
ary instruments,  because  they  only  transfer  estates  from  one 
person  to  another,  after  they  have  been  created. — (2  Bl.  Com. 
309,  310.)  Grant  and  lease  are  synonymous  words  at  com- 
mon law.  There  is  a  great  difference  between  the  effect  and 
operation  of  a  lease  and  the  effect  and  operation  of  an  assign- 
ment. A  lease,  as  before  shown,  is  a  continuing  contract. 
Its  obligations  secure  the  right  of  possession  to  the  tenant 
until  the  contract  itself  ceases  to  exist.  An  assignment,  when 
it  has  wrought  the  transfer,  has  fulfilled  its  office.  It  has  no 
continuing  obligation  like  a  lease,  and  no  more  effect  upon 
the  tenure  of  the  estate  transferred  than  the  assignment  of  a 
bond  has  upon  the  obligations  of  the  bond.  For  example,  a 
grant  in  fee  from  the  State  is  a  contract  of  continuing  obliga- 
tion on  the  part  of  the  State,  that  the  grantee  and  his  heirs 
and  assigns  may  enjoy  the  possession  of  the  described  pre- 
mises. The  right  of  possession  continues  so  long  as  the  obli- 
gations of  the  contract  continue,  and  no  longer.  When  the 
party  holding  thereunder  transfers  his  whole  right  by  a  deed 
of  conveyance  to  another.  Us  deed  is  not  a  new  contract  for 
the  holding  of  the  premises,  but  merely  an  assignment  of  the 
contract  of  the  State,  under  which  they  have  been  and  are  to 
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be  held.  The  assignee  does  not  hold  of  his  assignor,  but 
merely  snoceeds  him  as  the  tenant  under  the  contract  of  the 
State. 

Estates  in  fee  may  also  pass  firom  one  person  to  another  by 
descent  or  devise ;  but  estates  are  not  thereby  created,  they 
are  only  transferred.  The  descent  and  devise,  like  an  assign- 
ment, are  only  means  of  transfer  provided  in  the  law,  whereby 
the  one  person  succeeds  the  other  as  the  party  of  the  second 
part  to  the  contract  of  the  State. 

It  sometimes  also  happens,  by  the  laws  of  the  State,  or  by 
the  terms  of  an  assignment  or  a  devise,  that  a  person  becomes 
entitled  to  hold  an  estate  for  a  period  of  time  shorter  tl^ 
the  period  fixed  by  the  grant  or  contract  which  created  it ; 
but  he  does  not  thereby  acquire  a  new  estate,  he  only  takes 
part  of  an  old  one,  while  the  residue  devolves  on,  or  vests 
in,  «,me  one  else.  It  is  true  that  to  constitate  an  assignment. 
»,  distinguished  from  a  lease,  the  instrument  must  pass  all 
the  estate  of  the  assignor ;  but  it  may  transfer  the  estate  for 
a  part  of  the  time  to  one  person,  and  for  the  remainder  of 
the  time  to  another.  Such  an  assignment  does  not,  however, 
create  new  estates,  it  only  divides  an  old  one.  The  tenant 
for  the  limited  time  and  the  tenant  for  the  remainder  will, 
successively,  take  and  hold  imder  the  same  contract  and  of 
the  same  lord.  Between  the  tenant  in  possession  and  the 
remamder  man,  there  is  no  tenure  and  no  relation. 

Williams  on  Real  Prop.  205. 

And  80  in  the  case  of  dower  or  curtesy,  the  law  divides  the 
eatate,  and  assigns  to  the  survivor  of  the  marital  relation  the 
right  of  possession  for  life,  leaving  the  remainder  to  descend 
to  the  heirs,  or  to  follow  the  disposition  of  a  devise  or  assign- 
ment,  where  disposition  in  that  manner  has  been  made  by  the 
deceased  tenant  in  his  lifetime.  The  law  also  divides  estates 
and  allots  different  portions  to  different  parties  in  other  cases ; 
but  the  law  does  not  thereby  create  estates  ;  it  merely  divides 
those  which  have  been  before  created.  The  law  does  not 
create  estates,  except  through  the  instrumentality  of  contracts. 
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5.  The  division  of  individual  rights  into  classes,  distin- 
guished by  different  names,  in  no  way  affects  this  general 
theory,  or  the  rights  of  the  parties  interested.  Such  divi- 
sions are  merely  ausdiiary  to  the  establishment  of  a  uniformity 
of  rules,  and  to  the  facility  of  understanding  and  applying 
those  rules  to  the  different  individual  rights.  They  are 
necessary  to  be  understood,  because  they  are  inseparably 
connected  with  every  department  of  the  law  of  real  property. 
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CHAPTER  11. 


ESTATES,  THEIR  CLASSIFICATION,  AND  CERTAIN 
TERMS  AND  PHRASES  PECULIAR  TO  THE  LAW  OF 
REAL  PROPERTY. 


SECTION   I. 
Gmsmrjll  D1YI810H  or  Ixditidual  Rights  utto  Gobpoeiai  utd  Ixookpobbal 
—OK  Estates  ahd  Easjsxents. 

1.  Definition  and  character  of  an  estate. 

2.  Definition  and  ehtfacter  of  an  easement. 

SECTION    II. 

CLASSmOATION  BW  ESTATES  AVB  THE  PeIVCIPLE  UPOH  WHICH  IT  IS  F0VHI>E1>. 

1.  An  estate  in  fee  defined  and  explained. 

Subdwiiion  of  Estates  Jin  Fee. 

First — ^A  fee  simple— definition  and  description. 

Second — ^A  qualified  or  base  fee— definition  and  description. 

Third — ^A  conditional  fe&— definition,  description,  and  history  of  ttM 
adjudications  and  legislation  of  England  and  of  this  country. 
2'.  Estates  for  life. 
8.  Estates  for  years. 
4.  Estates  at  wm. 
6.  Tenades  at  snlferanoe. 

6.  The  general  outlines  of  the  American  system  of  real  property  and 

their  resemblance  to  the  feudal  theory. 

7.  Distinction  between  the  rights  of  a  tenant  at  common  law  In  relation 

to  the  reyersioner  and  tn  relation  to  the  rest  of  the  world— as  to  the 
former,  his  rights  not  those  of  property— as  to  others,  they  are 
absolute  property. 

8.  The  rule  as  to  estates  In  fee  changed;  and  the  tenant  in  fee  in  this 

country  is  yested,  in  his  estate,  with  the  entire  and  absolute  pro- 
perty as  well  in  relation  to  the  owner  of  the  reyerslon  as  to  others. 

ESTATES  AND  THEIR  CLASSIEICATION. 

Notwithstanding  that  the  classification  of  individual  rights , 

in  land  is  only  incidental  to  our  system  of  property  in  land, 

and  by  no  means  an  organic  element  thereof,  yet  that  classi* 

fication  has  become  so  interwoven  with  the  science  of  the 
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law,  as  found  in  the  Books,  that  a  knowledge  of  it  is  neces- 
sary to  the  understanding  of  the  law  itself.  There  are  also 
many  terms  and  phrases,  aside  from  the  classification,  which 
have  come  down  along  with  the  conunon  law,  and  have  so 
become  a  part  of  it,  that  an  understanding  of  them  is  a  preH- 
ininary  requisition  upon  the  student.  It  is  proposed,  there- 
fore, to  devote  this  chapter  to  the  consideration  of  that 
department  of  the  law  of  real  property. 

SECTION   I. 

GENERAL  DIVISION  OF  INDIVmUAL  BIGHTS. 

Individual  rights  in  land  are  first  divided  into  two  general 
classes,  estates  and  easements.  The  first  are  called  corporeal 
and. the  second  incorporeal  rights.  The  rights  belonging 
to  the  first  class  are  denominated  corporeal,  because  they 
embrace  the  right  of  general  and  exclusive  possession  to  the 
particular  premises  to  which  they  are  attached.  They  are 
thus  capable  of  actual  delivery  by  placing  the  owner  thereof 
in  possession  of  the  premises  and  putting  everybody  else 
out.  The  rights  belonging  to  the  second  class,  are  called 
incorporeal,  because  they  give  to  the  owner  the  right  to 
occupy  or  use  the  premises  in  which  the  rights  exist,  only 
for  a  particular  purpose,  not  inconsistent  with  a  general  right 
of  property  in  another  party.  The  first  are  sometimes  called 
tangible  rights,  because  they  authorize  an  action  of  ejectment 
to  recover  the  possession  of  the  premises.  The  second  are 
called  intangible  rights,  because  they  are  not  within  reach  of 
the  remedy  by  ejectment. 

Adams  on  Ejectment,  p.  18;  Northern  Turnpike  Go.  v.  Smith, 
16  Barb.  855;  Rowan  v.  Kelsey,  18  id.  488;  Child  v.  Ghappell, 
9  N.  T.  252;  Redfleld  v.  Utica  &  Syracnse  R.  R.  Co.,  25  Barb. 
64;  Wilklow  v.  Lane,  87  Barb.  244. 

1.  The  term  estate  is  generally  defined  by  the  text-writers 
as  the  interest  which  the  tenant  has  in  land. 

This  definition  may  seem,  at  first  view,  to  embrace  every 
interest  which  a  person  can  have  in  land,  and  to  be,  there- 
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fore,  faulty  as  a  definition,  for  embracing  too  much ;  but  the 
word  tenant  gives  to  it  the  requisite  limit  to  exclude  incor- 
poreal rights.'  The  owner  of  an  easement  has  an  interest  in 
land,  but  is  not  the  tenant  of  the  land  wherein  the  interest 
exists. 

Smith's  Lan.  and  Ten.  58;  1  Washburn  on  Real  Prop.  810. 

2.  The  definition  of  an  easement  excludes  the  idea  of  its 
being  held  as  a  tenancy ;  for  an  easement  is  a  privilege  with- 
out profit^  which  the  owner  of  a  neighboring  tenement  hath 
of  another,  existing  in  respect  of  their  several  tenements,  by 
which  the  servient  owner  is  obliged  to  suffer,  or  not  to  do, 
something  on  his  own  land  for  the  advantage  of  the  owner 
of  other  land,  who  is  called  the  dominant  owner.  Its  chief 
requisite  are :  1st.  It  must  be  imposed  upon  corporeal  pro- 
perty ;  in  other  words,  upon  an  estates  in  land.  2d.  It  must 
confer  no  right  to  a  participation  in  the  profits  arising  from 
the  estate  upon  which  it  is  imposed.  3d.^  It  must  be  imposed 
for  the  benefit  of  corporeal  property;  in  other  words,  for 
the  benefit  of  an  estate  in  other  premises  than  those  upon 
which  it  is  imposed.  4th.  There  must  be  two  distinct  tene- 
ments, the  dominant^  to  which  the  right  belongs  as  a  benefit, 
and  the  servient^  upon  which  the  obligation  rests  as  a  burden. 

Washburn  on  Easements  and  Servitudes,  8;  Gale  &  Whately's 
Law  of  Easements,  6;  2  Bouvier's  Inst.  170,  171;  Wolfe  v. 
Frost,  4  Sand  Ch.  R.  89. 

In  language  less  technical,  there  must  be  two  different  par- 
cels of  land  belonging  to  different  individuals  respectively, 
upon  which  to  found  an  easement ;  and  the  easement  must 
become  appurtenant  to  the  two  estates-',  as  a  burden  or  servi- 
tude upon  the  one,  and  as  a  benefit  to  the  other.  Hence  such 
interests  have  no  independent  existence  as  tenancies,  but  sub- 
sist merely  as  the  'incidents  of  estates  in  land.  But  still  an 
easement,  like  an  estate,  always  presupposes  a  grant  or  con- 
tractj  upon  which  to  begin  and  contimie  its  existence. 

14  Barb  521;  22  Wen.  444. 

If  the  grant,  be  made  to  a  person  who  has  no  estate  in 
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laud,  or  to  one  who  has,  but  not  to  him  as  the  owner  of  such 
estate,  it  does  not  constitute  an  easement,  but  is  merely  a 
license. 

2  Bouvier's  Inst.  171;  Rathbone  «.  McGonnel,  21  N.  Y.  469; 
Hetfield  v.  Central  R.  R.  Co.  6  Dutch.  (N.  J.)  671;  Declonet 
«.  Borel,  15  Louisiana  Annual,  606. 

SECTION    II. 

CLASSIFICATION  OF  ESTATES,  AND  THE  PRINCIPLE  UPON  WHIOH 

rr  IS  FOUNDED. 

At  common  law,  estates  are  classified  as  follows  :*  Estates 
in  fee,  estates  for  life,  estates  for  years,  and  estates  at  will 
and  by  sufferance.  In  the  classification  adopted  by  the  sta- 
tutes of  New  York,  the  term  estates  of  inheritance  is  used 
in  the  place  of  estates  in  fee. — (1  J?.  S.  722,  §  1.)  The 
meaning,  however,  must  be  regarded  as  the  same,  because, 
by  the  provisions  of  the  next  succeeding  section  of  the  sta- 
tute, there  are  no  estates  of  inheritance,  except  estates  in  fee. 

The  classification  of  estates  is  founded  upon  the  difference 
in  the  quantity  of  the  different  estates.  By  the  quantity  of 
an  estate  is  meant  the  time  fixed  for  the  duration  of  the  right 
of  possession  of  the  premises  described,  as  secured  in  the 
contract  which  created  the  estate.  Everj*^  estate  has  its  Umit 
or  period  of  time,  when  the  right  of  possession  ceases  to 
exist,  according  to  the  provisions  of  the  contract  upon  which 
it  rests,  and  when,  of  course,  the  estate  comes  to  an  end. 
This  is  just  as  true  of  an  estate  in  fee  as  of  an  estate  for  life 
or  years.  But  the  right  of  possession  which  belongs  to  the 
State,  by  reason  of  its  absolute  right  of  property  in  the 
ungranted  lands  of  its  territory,  is  not  an  estate,  and  should 
not  be  confounded  with  estates,  as  it  sometimes  is  in  the 
books.  An  estate  is  the  result  of  a  contract,  and  cannot  exist 
a  moment  independently  of  the  obligations  of  a  contract ; 
while  the  right  of  possession  which  belongs  to  the  State  in 
its  ungranted  lands  is,  as  before  shown,  an  inherent  preroga- 
tive of  sovereignty. 
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1,  An  estate  in  fee  is  the  right  of  possession  to  land  secured 
by  grant  to  a  person  and  his  heirs  or  successors,  indefinitely ; 
that  is,  as  long  as  there  are  hen's  or  successors  who  ai*e  quali- 
fied to  take  and  hold.  It  takes  rank  as  first  and  highest  of 
all  estates,  because  it  may  endure  forever,  although  it  may 
terminate  in  a  short  time.  There  must  be  a  possibility  that 
the  right  of  possession  may  continue  forever,  according  to 
human  parlance,  or  it  is  not  a  fee.  If  the  limit  be  a  fixed 
time,  however  distant,  or  a  specified  event,  which  is  certain 
to  happen,  the  estate  is  not  a  fee.  It  has  sometimes  been 
said  that  a  fee  never  dies,  but  always  exists  somewhere. 
Such  an  idea  has  no  foundation  in  fact  or  law.  Like  other 
estates,  an  estate  in  fee  is  but  a  right  of  possession  bestowed 
by  the  contract  of  the  State,  and  to  be  enjoyed  so  long  as 
any  one  lives  in  whom  it  may  vest,  according  to  the  terms 
of  the  contract  When  the  tenant  of  an  estate  in  fee  dies, 
leaving  no  heirs  to  whom  the  estate  may  descend,  and  having 
made  no  disposition  thereof  by  will  or  otherwise,  then  the 
estate  ceases  to  exist.  The  limit  fixed  for  its  duration  by  tho 
contract  creating  it  has  then  been  reached.  Upon  thc^Mi- 
currence  of  such  events,  the  State  is  relieved  from  its  contract 
granting  the  right  of  possession,  and  becomes  immediately 
entitled  thereto,  to  the  same  extent  and  in  the  same  manner 
as  though  no  estate  in  the  premises  had  ever  been  granted 
by  the  State.  The  estate  is  said  to  have  escheated.  Before 
the  concurrence  of  the  events  ending  the  fee,  the  right  of  the 
State  is  denominated  the  reversion,  or  the  possibility  of 
,  reverter,  or  the  escheat,  which  mean  the  same  thing,  and  are 

convertible  terms. 

I  De  PeyBter  «.  Michael,  6  N.  T.  601 ;  Nicoll  v.  The  N.  T.  &  Erie 

I  R.  R.  Co.  12  N.  Y.  189;  8  Cruise  Dig.  458. 

Estates  in  fee  are  subdivided  as  follows  : 

Rrst  :  A  fee  simple.    This  term  is  applied  to  an  estate 

when  the  right  of  possession  is  secured  to  the  grantee  and  his 

*  heirs  generally  and  indefinitely,  with  no  other  limitation  to 

the  estate.    The  terms  *'fee"  and  "fee  simple"  are  used 

indiscriminately  as  meaning  the  same  thing.    The  addition 
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of  the  term  "simple"  does  not,  according  to  modem  usage, 
change  the  meaning  of  the  teim  "  fee."  Both  simply  mean 
that  the  right  of  possession,  by  the  terms  of  the  contract,  has 
no  other  limit  than  the  want  of  heirs  to  take.  A  fee  is  called 
a  fee  simple,  although  it  may  be  granted  on  condition,  for  the 
non-performance  of  which  it  may  be  defeated. 

1  Washburn  on  Real  Prop.  61,  62. 

There  is  apparently  some  differences  of  opinion  in  the 
elementary  works,  whether  the  character  of  an  estate  in  fee  is 
changed  by  the  effect  of  a  condition,  whereby  the  estate  may 
be  terminated  for  the  breach  of  some  obligation  imposed 
upon  the  tenant  by  the  Contract  of  lease,  or  by  some  restraint 
upon  the  enjoyment  and  alienation  of  the  estate.  Chancellor 
Kent  says  of  a  fee  simple  :  "  It  is  an  estate  of  perpetuity,  and 
confers  an  unlimited  power  of  alienation,  and  no  person  is 
capable  of  having  a  greater  estate  or  interest  in  land.  Every 
restraint  upon  alienation  is  inconsistent  with  the  nature  of  a 
fee  simple,  and  if  a  partial  restraint  be  annexed  to  a  fee,  as  a 
condition  hot  to  alien  for  a  limited  time,  or  not  to  a  particu- 
lar person,  it  ceases  to  be  a  fee  simple,  and  becomes  a  fee 
subject  to  a  condition." 

4  Kent  Com.  6. 

This  would  not  be  true  of  a  fee  simple  at  common  law,  for 
at  common  law  the  tenant  of  such  an  estate  did  not  enjoy  the 
right  of  alienation,  and  his  estate  was  liable  to  be  terminated 
for  the  breach  of  numerous  conditions  which  might  be  pro- 
vided in  the  contract ;  but  such  estates  were,  nevertheless, 
known  as  fees  simple.  The  peculiarities  required  to  bring  a  fee 
within  the  subdivision  fee  simple,  seem  to  have  had  reference 
to  the  line  of  descent,  that  it  should  be  to  the  heirs  generally, 
without  confining  it  to  any  particular  heirs,  and^  that  there 
should  be  no  limitation  whereby  the  estate  might  be  deter- 
mined, notwithstanding  there  was  no  failure  of  heirs ;  and  not 
to  conditions  which  might  enable  the  reversioner  to  terminate 
the  estate  for  breach  of  some  duty  or  obligation  upon  the 
tenant.  If  conditions  of  the  latter  kind  were  to  be  regarded 
as  affecting  the  classification  in  this  respect,  it  is  difficult  to 
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conceive  how  there  could  hare  been  fee  simple  estates  at 
oommon  law,  for  they  were  always  nv)re  or  less  subject  to 
restraints  and  conditions. 

The  remarks  of  Chancellor  Kent  would  apply  only  to  an 
estate  in  fee  after  the  statute  quia  emptaree  had  secured  to 
the  tenant  an  unrestricted  right  of  alienation.  It  was  that 
statute  which  made  a  restraint  upon  alienation  inconsistent 
with  the  nature  of  a  fee  simple ;  and  when  so  made  incon- 
sistent, the  attempt  to  attach  such  a  restraint  could  not  affect 
the  character  of  the  estate,  for  such  a  provision  would  be 
inoperatiye. 

And  the  same  remarks  apply  to  estates  in  fee  wherever 
such  estates  are  held  by  allodial  tenure ;  for  there  the  ten- 
ant holds  by  an  absolute  right,  which  cannot  be  interrupted 
for  condition  broken. 

2  Black  Com.  106;  1  Crnifle  Dig.  4,  S,  9;  4  Kent  Com.  2. 

Seoond  :  A  qtialifted  fee.  This  is  sometimes  called  a  lim- 
ited, determinable  or  base  fee.  These  several  words  are 
indiscriminately  used  to  indicate  or  characterize  the  same 
thing.  An  estate  in  fee  falls  within  this  class  whenever  the 
right  of  possession  is  granted  to  a  person  and  his  heirs,  but 
with  a  further  particular  contingent  limitation  named  in  the 
contract,  whereby  it  may  possibly  terminate  before  it  reaches 
its  general  limit,  namely,  the  fdlure  of  heirs.  This  particular 
and  contingent  limitation  must  depend  upon  an  uncertain 
event,  that  is,  it  must  be  an  event  which  may  possibly  happen 
and  may  possibly  not  happen.  For  unless  the  estate  may 
possibly  endure  forever,  it  is  not  a  fee. 

The  most  usual  instances  of  such  estates  given  in  the 
books,  are  grants  to  a  man  and  lus  heirs  so  long  as  he  shall 
have  heirs  of  his  body ;  or  so  long  as  a  certain  church  or  a 
certain  tree  shall  stand.  It  is  the  possible  termination  of 
the  right  of  possession  by  the  happening  of  the  particular 
event  before  the  end  which  comes  by  the  failure  of  heirs, 
that  gives  the  name  to  this  species  of  estates.  Any  event 
which  does  not  involve  an  illegal  act,  and  which  is  both  suffi- 
ciently certain  and  sufficiently  uncertain,  may  be  fixed  upon 
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in  tho  contract  creating  the  estate  as  the  contingent  event  the 
happening  of  which  »hall  determine  the  estate.  But  it  must 
be  an  event  the  happening  of  which  interposes  an  absolute 
limit  to  the  estate  ;  and  not  a  condition  which  may  or  may 
not  defeat  the  estate  at  th^  option  of  the  grantor  and  his 
heirs.  There  is  a  material  diflTerence  between  a  limitation, 
which  puts  an  end  to  an  estate,  and  a  condition,  which  may 
be  used  to  defeat  an  estate.  The  one  is  called  a  limitation, 
the  other  a  condition.  This  distinction  is  fully  considered  in 
connection  with  conditions.  • 

The  tenant  of  a  qualified  fee  has  the  same  right  to  the  use 
of  the  premises  and  can  enjoy  them  in  the  same  mamier  up 
to  the  time  of  the  happening  of  the  particular  event,  which 
is  to  determine  the  estate,  as  though  he  had  a  fee  simple ; 
and  up  to  that  time,  the  estate  descends  to  heirs  in  the  same 
manner  as  a  fee  simple. 

1  Wash,  on  Real  Prop.  68;  4  Kent  Com,  9, 10;  1  Grniae  Dig.  p. 
78,  §80;  2B1.  Com.  109. 

The  idea  of  a  base  or  qualified  fee  is  illustrated  in  that 
class  of  conveyances  which  limit  the  estate  conveyed  to  some 
particular  use  or  purpose.  For  example,  when  lands  are 
conveyed  to  a  railroad  company  so  long  as  used  for  the  pur- 
pose of  a  railroad,  it  constitutes  a  base  or  qualified  fee, 
because  the  estate  ceases  whenever  the  company  ceases  to 
use  the  land  for  the  purpose  named.  The  same  is  true  of 
conveyances  limited  to  an  occupation  for  specified  purposes 
of  any  other  character.  But  a  deed  of  conveyance  to  a  rail- 
road corporation  and  its  successors,  conveys  a  fee  simple ; 
and  a  condition  subsequent,  which  provides  for  a  forfeiture 
of  the  estate  for  failure  to  use  it  for  railroad  purposes,  is 
inoperative  to  terminate  the  estate. 

^  NicoU  V.  The  N.  Y.  &  E.  B.  R.  Co.,  12  N.  Y.  121 

Thibd  :  A  conditional  fee.  This  is  a  fee  in  which  the  right 
of  possession  is  limited  to  the  grantee  and  some  particular 
heirs,  to  the  exclusion  of  all  other  heirs  ;  as,  for  example,  to 
a  person  and  the  heirs  of  his  body.  The  chief  difference 
between  a  conditional  fee  and  a  fee  simple  is,  that  the  limit 
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fixed  for  the  duration  of  the  one  ia  the  failure  of  some  par- 
ticular heirs,  and  the  limit  of  the  other,  the  failure  of  heirs 
generally. 

In  an  earlj  period  of  English  jurisprudence,  Engb'sh  judges 
contrived  a  mode  of  constructiop  by  which  they  ventured  to 
change  conditional  fees  to  fees  simple.  Contracts,  the  express 
terms  of  which  secured  the  right  of  possession  only  to  the 
grantees  and  certain  particular  heirs  of  their  bodies,  were  read 
by  them  as  though  the  grant  was  to  heirs  generally.  .  So 
great  a  disregard  of  the  express  language  of  contracts  involved 
the  exercise  of  arbitrary  power  by  the  judges,  and  lead  to  an 
attempt  to  cover  it  up  by  a  process  of  argumentation. 

The  reason  by  which  they  tried  to  justify  their  action  was 
as  foll6ws :  They  applied  the  maxim  of  the  common  law, 
that  when  a  condition  is  once  performed  it  is  thenceforth 
entirely  gone. 

1  Gruifle  Dig.  76,  §  6;  2  i^.  81,  §  18. 

Therefore,  as  they  reasoned,  the  thing  to  which  the  condi- 
tion was  before  annexed  became  absolute  and  unconditional 
soon  as  the  condition  happened ;  and  hence  they  decided, 
that  as  such  estates  were  granted  to  a  man  and  certain  heirs 
of  his  body,  and  necessarily  depended  for  their  existence, 
after  his  decease,  upon  the  condition  that  he  had  such  heirs^ 
therefore,  as  soon  as  the  grantee  of  an  estate  of  that  kind  had 
issue  bom,  his  estate  became  a  fee  absolute  by  the  happening 
of  the  condition. 

Whatever  respect  such  a  decision  might  command  by  its 
tendency  towards  free  commerce  in  land,  the  reasoning  put 
forth  to  sanction  it  will  not  bear  examination.  By  the  grants 
in  question,  the  right  of  possession  was  to  descend,  not  to 
heirs  generally,  but  to  certain  particular  heirs ;  and  it  was  to 
terminate  upon  the  failure  of  the  particular  heirs,  notwith- 
standing there  might  be  no  failure  of  heirs  generally.  K 
such  a  condition  was  to  be  treated  as  removed  the  moment 
the  heir  named  was  bom,  then  the  estate  would  be  an  estate 
for  life,  for  the  word  heirs  would  not  be  found  in  the  instru- 
ment.   Had  the  decision  been  that  the  estate  granted  was  a 
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life  estate,  upon  the  gix)und  that  the  condition  limiting  it  to 
particular  heirs  was  removed  by  the  birth  of  the  prescribed 
heir,  it  would  have  been  a  logical  and  legitimate  consequence 
of  the  maxim  applied,  leaving  nothing  to  be  vindicated, 
except  the  propriety  of  applying  the  maxim.  But  they  went 
beyond  that,  and  not  only  held  that  the  condition  limiting 
the  descent  of  the  estate  to  particular  heirs  was  wiped  out 
of  the  contract,  but  that  the  condition  of  heirs  generally  was 
substituted.  The  maxim  applied,  conceding  the  propriety 
of  its  application,  might  authorize  the  removal  of  the  condi- 
tion named,  but  could  not  by  any  known  rule  of  construction 
be  used  as  authority  for  the  substitution  of  another  and  a 
different  limitation  in  the  place  of  it. 

It  seems  to  be  conceded  that  that  line  of  decisions  was 
adopted  by  the  judges  in  obedience  to  the  supposed  interests 
of  the  royal  authority,  as  a  measure  intended  to  restrain  the 
further  accumulation  of  political  power  in  the  hands  of  the 
landed  aristocracy  of  the  kingdom.  The  king  appointed  the 
judges,  and  the  judges  allowed  themselves  to  be  used,  by 
the  power  that  made  them,  to  protect  that  power  from  the 
encroachments  of  its  most  formidable  rival,  the  feudal  lords, 
who  were  the  chief  landed  proprietors  of  the  nation.  It  was 
natural  enough  for  the  latter  to  seek,  not  only  to  perpetuater 
their  influenece,  but  to  acquire  still  greater  influence  in  the 
politics  of  the  kingdom.  It  was  equally  natural  for  the  royal 
interest  to  oppose  the  further  concentration  of  authority  in 
t]ie  hands  of  the  feudal  lords.  But  the  action  of  the  judges, 
regarded  simply  in  a  judicial  view,  which  is  all  that  is  claimed 
for  it,  was  a  shameless  prostitution  of  their  judicial  functions, 
not  in  the  least  extenuated  by  the  reasons  assigned  by  them 
as  the  justification  of  their  conduct 

But  this  triumph  of  the  king  over  the  chief  lords  was,  for 
that  time,  of  short  duration.  The  entailment  of  the  lands 
was  too  necessary  to  the  continuance  of  their  power  to  be 
relinquished  without  a  struggle.  The  parliament  embodied 
the  legislative  power  of  the  kingdom,  and  the  feudal  lords 
had  more  influence  there  than  the  king.    They  resorted  to 
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that  influence  for  protection.  The  contest  was  between  the 
king,  aided  bj  the  judiciary  on  the  one  aide,  and  the  feudal 
lords,  sustained  by  parliament,  on  the  other.  The  result 
was  not  doubtful.  Parliament  enacted  the  statute  of  West* 
minster  2,  13  Edw.  1,  which  is  commonly  referred  to  as  the 
statute  de  donis.  That  statute  was  simple  in  its  provisions 
and  merely  declaratory.  It  required  "  the  will  of  the  giver, 
according  to  the  form  of  the  deed  of  gift  manifestly  expressed 
to  be  observed,  so  that  they  to  whom  a  tenement  was  so 
given  under  a  condition  should  not  have  power  to  alien  the 
same  tenement,  whereby  it  should  remain  after  the  death  of 
the  donees  to  their  issue,  or  to  the  donor  or  his  heirs,  if  issue 
failed."  This  was  obviously  nothing  more  than  a  substantial 
declaration  that  contracts  containing  a  condition  of  limitation 
of  descent  to  particular  heirs  should  be  construed  according 
to  the  intention  of  the  parties,  as  clearly  indicated  by  the 
express  language  used.  Such  was  the  view  expressed  by 
Lord  Mansfield  in  Taylor  v.  Hordej  1  Bvrr.  60,  115. 

That  statute  was  for  a  time  too  much  for  the  courts.  They 
yielded  to  the  parliamentary  power,  and  accorded  to  grants 
of  landa,  which,  by  the  express  language,  were  Hmited  to 
particular  heirs,  the  full  effect  which  the  language  was 
intended  to  secure.  The  intentions  ofthe  creators  of  such  estates 
were  for  a  time  consulted  and  respected.  Estates  tail  were 
oonceded  to  have  a  practical  and  substantial  existence,  dis- 
tasteful as  the  system  was  to  the  king,  and  mischievous  as  it 
was  to  the  public  welfare.  The  course  of  descent  could  be 
limited  to  male  heirs,  or  to  the  oldest  surviving  male  heir, 
and  it  could  not  be  interrupted  or  diverted  by  alienation  or 
otherwise.  The  course  of  descent  was  thus  inevitable,  and 
lands  thus  tied  up  ceased  to  be  the  subjects  of  commerce. 
The  creditors  of  one  generation  no  longer  had  liens  upon  the 
lands  as  against  succeeding  generations.  Parents  lost  the  con- 
trol of  their  childi^n  because  they  lost  the  control  of  their 
property.  The  king  could  not  restrain  the  nobles  from  trea- 
sonable practice,  through  any  fear  of  a  forfeiture  of  their 
estates,  for  they  had  no  estates  which  they  could  forfeit 
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Every  class  of  society,  except  perhaps  the  large  landholders 
suffei'ed  to  some  extent  from  the  evils  which  flowed  from  the 
system.  In  the  course  of  two  centuries,  these  evils  had 
become  so  numerous  and  so  oppressive  as  to  be  intolerable* 
Still,  the  influence  of  the  great  landholders  in  the  parliament 
was  so  great,  and  their  resistance  to  reform  so  persistent  and 
eflectual,  that  the  system  of  entaiUnent  could  not  be  abated 
or  even  modified  by  the  legitimate  law-making  power.  Con- 
sequently,  resort  was  again  had  to  the  courts  and  to  judicial 
legislation*  The  lawyers  and  the  judges  adopted  another 
scheme  for  changing  an  estate  in  fee  tail  to  a  fee  simple. 
The  proceeding  was  known  as  a  common  recovery.  A  ficti- 
tious suit  was  brought  against  the  tenant  in  tail  who  was 
willing  to  convey  in  the  name  of  some  person  who  was  to 
become  the  purchaser.  The  tenant,  instead  of  relying  upon 
his  real  title  as  a  defence,  set  up  pretence  of  title  from  some 
third  person,  who  was  assumed  to  have  warranted  the  title. 
That  third  person  came  into  court  and  went  out  again  with- 
out making  a  defence,  and  was  thus  defaulted.  Upon  the 
default,  judgment  was  entered  between  the  plaintiff^,  who  was 
a  stranger  to  the  land  in  question,  and  the  defendant,  who 
was  the  tenant  in  tail,  that  the  claimant  should  have  the  land  as 
having  the  better  title  to  it ;  and  that  the  tenant  should  recover 
other  lands  of  equal  value  of  the  person  who  was  assumed  to 
have  given  him  the  fictitious  title,  on  the  ground  that  the 
latter  was  thus  a  warrantor,  and  upon  a  principle  of  the  feudal 
law  that  when  lands  had  been  conveyed  with  warranty,  and 
the  grantee  had  been  evicted  by  one  having  a  better  title,  the 
grantee  was  entitled  to  other  lands  of  the  warrantor  of  equal 
value,  by  way  of  compensation  for  those  he  had  lost  This 
last  provision  of  the  judgment  was  as  false  and  meaningless, 
and  was  so  intended  to  be,  as  the  assiuned  warrantor  himself, 
who  was  generally  a  man  of  no  responsibility,  and  was  never 
expected  to  perform  an  active  or  real  part  in  the  judicial 
farce.  The  result  of  the  proceeding  was  adjudged  to  be,  that 
the  lands  passed  as  a  fee  simple  to  the  claimant  in  fee  simple, 
who  either  paid  the  tenant  in  tail  as  a  purchaser,  or  conveyed 
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to  him  in  fee  simple ;  and  thus,  in  either  event,  the  lands  were 
held  free  from  the  claims  of  the  reversioner  or  remainder 
man  and  the  issue  in  taiL 

1  Graim  Dig.  76  et  seq;  2  Bl.  Com.  116;  4  Kent  Com.  18;  Wil* 
liams  on  Beal  Prop.  89  et  aeq. ;  1  Waah.  on  Real  Prop.  69  et 
fleq. 

There  was  another  mode  adopted  to  defeat  the  claims  of 
the  issue  in  tail  which  did  not  affect  reversions  and  remain- 
ders, and  was  known  as  a  fine.  Fines  were  fictitious  actions 
coDQimenced,  -  and,  by  leave  of  the  court,  compromised. 
Becord  evidence  was  thus  manufactured  acknowledging  the 
lands  in  question  to  belong  to  one  of  the  parties. 

Williama  on  Real  Prop.  43;  2  Bl.  Com.  848;  Roseboom  v.  Van 
Yechten,  5  Denio,  414. 

No  one  can  fSEul  to  perceive  that  such  proceedings  resulted 
in  the  repudiation  of  the  rights  of  parties  as  fixed  by  con- 
tracts. It  was  none  the  less  a  repudiation  because  it  was 
done  in  the  name  of  justice  and  tmder  the  sanction  of  the 
courts. 

But  such  was  the  prejudice  against  entailments  among  all 
classes,  except  those  who  were  directly  interested  in  sustain- 
ing the  system,  that  the  forms  and  mode  of  thus  ending 
estates  in  tail,  became  recognized  incidents  of  such  estates, 
and  were  held  to  be  so  firmly  annexed  thereto,  that  they 
could  not  be  detached  even  by  covenants  or  conditions  to 
the  contrary. 

Go.  Litt.  879  b,  note  880;  Martin  v.  Strackan,  6  Term,  107;  4 
Kent,  18  et  aeq. 

That  mode  of  defeating  entailed  estates  continued  to  be 
used  in  England  until  1833,  when  parliament  interposed, 
and,  in  the  place  of  the  cumbrous  machinery,  before  adopted 
by  the  courts,  allowed  the  tenant  in  tail  in  possession,  to 
convey  his  estate  as  a  fee  simple,  thus  defeating  both  the 
claims  of  his  issue  and  the  rights  of  all  persons  who  had 
interests  in  reversion  or  remainder. 

Wmianui  on  Real  Prop.  42,  48 ;  Statute  8  and  4  Will.,  ch.  74. 

The  custom  of  entailments  was  an  important  feature  of  the 
policy  which  so  long  sustained  the  power  of  the  great  landed 
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proprietors  of  both  England  and  Scotland.  It  waa  the  chief 
means  relied  upon  in  extending  the  wealth  of  the  father  to 
the  son,  and  of  thus  retaining  in  the  same  class  an  uninter- 
rupted continuance  of  political  power  through  successive 
generations.  As  civilization  progressed  and  the  energies  of 
the  people  became  more  and  more  directed  to  the  pursuits 
of  commerce,  the  system  of  entailments  met  with  the  con- 
demnation of  eminent  lawyers  and  statesmen,  and  fell  into 
disrepute. 

In. the  colonial  times,  the  system  was  introduced  into  this 
country,  and  continued  to  have  a  place  in  our  real  estate 
laws,  until  after  our  revolution  and  political  separation  from 
the  mother  cotmtry.  Upon  the  happening  of  that  event,  the 
people  were  not  slow  in  comprehending,  that  however  bene- 
ficial such  a  system  of  estates  might  be  to  monarchical  insti- 
tutions, there  was  no  room  for  it  in  a  government  republican 
in  form.  Monarchical  institutions,  being  founded  on  grada- 
tions of  rank,  require  the  system,  in  order  to  preserve  the 
status  of  the  different  classes.  The  stability  of  such  a  form 
of  government  demands  that  the  permanent  wealth  of  the 
country  shall  continue  to  a  great  extent,  not  only  in  the 
same  line  of  descent,  but  aggregated  in  the  hands  of  a  few 
only.  Bepublican  institutions  require  that  the  property  shall 
be  left  to  drift  in  the  natural  and  legitimate  channels  of  com- 
merce. There  is  nothing  threatening  or  dangerous,  that  the 
poor  of  one  generation  may  become  the  rich  of  the  next. 
It  was  therefore  one  of  the  natural  results  of  the  change  of 
government,  that  estates  in  tail  should  be  abolished.  In  New 
York  they  were  prohibited  as  early  as  1782. 

Laws  of  New  York,  Sess.  6,  c.  2;  Sess.  9,  c.  12. 

Subsequently,  such  estates  were  not  only  abolished,  but  all 
such  estates  existing  previous  to  the  twelfth  day  of  July, 
1782  were  declared  subject  to  be  adjudged  fees  simple. 

1  B.  L.  62,  §  1}  1  R.  S.  722,  §  8;  4  Kent  Com.  18  et  seq. 

The  State  at  that  date  had  a  right  to  change  the  contracts 
under  which  the  estates  were  held,  because  it  was  before  the 
adoption  of  the  constitution  of  the  United  States,  which  con- 
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tained  a  claiuse  prohibiting  a  State  from  passiBg  any  law 
impairing  the  obligation  of  contracts.  The  legislative  power 
of  the  State  was  then  under  no  such  restrictions.  It  was  not 
unconmion  at  that  day  to  legislate  retrospectively. 

DePeyster  «.  Michael,  6  N.  T.  608. 

2.  Estates  for  life*  Estates  for  life  are  classed,  in  regard 
to  quantity,  next  to  estates  in  fee.  A  life  estate  is  the  right 
of  possession  of  lands  limited'  by  the  contract  which  creates 
it  to  the  life  of  the  grantee,  or  to  the  life  or  lives  of  other 
persons  therein  named.  *  ^ 

This  class  of  estates  may  also  be  created  with  a  contingent 
limitation  which  may  determine  the  estate  before  the  death 
of  the  person  or  persons  upon  whose  life  or  lives  the  abso* 
lute  limit  is  fixed.  For  example,  an  estate  may  be  granted 
to  one  for  life,  provided  he  or  she  shall  remain  the  husband 
or  vrife  of  a  particular  person.  Such  an  estate  is  an  estate 
for  life,  notwithstanding  it  may  determine  before  the  death 
of  the  party  naiaed  as  the  tenant  for  life.  And  if  an  estate 
be  granted  to  a  man  until  he  shall  have  received  a  given  sum 
from  the  rents  and  profits,  he  takes  an  estate  for  life,  but  one 
which  is  determinable  as  soon  as  he  has  received  the  amount 
named.  To  constitute  a  life  estate  the  right  of  possession 
must  be  fixed  for  some  uncertain  period  which  may  last  for 
a  life  or  lives  and  cannot  endure  beyond.  But  it  must  not 
be  confined  to  any  given  number  of  years. 

Smith  on  Real  and  Per.  Prop.  126;  WUliama  on  Real  Prop.  17; 
Co.  Litt.  42  a. 

An  estate,  limited  to  the  life  of  the  grantee  was,  at  com- 
mon law,  regarded  as  higher  in  rank  than  one  limited  to  the 
life  of  a  person  not  a  grantee. 

Go.  Litt.  41  b;  4  Kent  Com.  26. 

This  distinction  is  founded  on  reasons  which  affect  only  the 
holder  of  the  estate,  and  is  matter  entirely  immaterial  to  the 
character  of  the  estate  itself.  It  may  be  natural  for  a  man 
to  esteem  an  estate  which  is  to  last  as  long  as  he  does  higher 
than  one  which  depends  on  the  life  of  another,  and  may 
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therefore  terminate  before  he  dies.    But  the  estate  itself, 

abstractly  considered,  is  not  changed  by  such  considerations. 
Go.  Litt.  41  b. 

Upon  one  point  there  is  a  diflerence  in  the  incidental  ques- 
tions which  may  arise  in  the  disposition  of  the  estate.  When 
the  tenant  of  an  estate,  which  depends  upon  his  own  life, 
dies,  there  is,  of  course,  an  end  of  the  estate.  But  it  is  dif- 
ferent when  the  tenant  for  the  life  of  another  dies  during  the 
life  of  that  other.  Then  questions  arise  to  whoni  the  residue 
of  the  life  estate  belongs.  It  then  ceases  to  be  a  freehold, 
becomes  a  chattel  real,  and  goes  as  assets  to  the  executor  or 
administrator,  to  be  applied  and  distributed  as  part  of  the 
persoiud  estate  of  the  testator  or  intestate. 

1  R.  S.  722,  §  6;  Reynolds,  adm'r  «.  CoUins,  ex'r,  8  HOI,  441 1 
Roseboom  v.  Yan  Yechten,  6  Denio,  414.  « 

3.  Estates  for  years.  Neict  in  order,  in  regard  to  quan- 
tity, are  estates  for  years,  which  are  rights  of  possession  to 
lands  bestowed  by  contract  of  lease,  the  duration  of  which  is 
fixed  by  periods  of  time.  It  is  not  necessary  that  the  time 
should  embrace  a  definite  period  of  years,  or  even  extend  so 
long  as  one  year,  in  order  to  come  within  this  class  of  estates. 
It  may  be  for  a  half  or  a  quarter  of  a  year,  for  a  month  or 
any  shorter  period,  and  still  be  an  estate  for  years  within 
this  classification.  Estates  for  years  are  called  terms,  because 
their  duration  is  fixed  for  a  definite  limit  of  time. 

4.  Estates  at  vdlh  Estates  at  will  are  rights  of  possession 
without  limit,  either  absolute  or  contingent  in  point  of  time, 
but  depending  for  their  duration  upon  the  mutual  concur- 
rence of  the  will  of  both  parties.  The  dissent  of  either  party 
ends  the  estate.  Of  course,  such  an  estate  cannot  be  con- 
veyed from  one  person  to  anothtr,  for  a  conveyance  by 
either  party  is  an  interruption  of  the  mutual  assent,  which  is 
the  foundation  and  limit  of  the  estate.  The  scope  for  the 
application  of  legal  rules,  in  connection  with  such  estates,  is 
necessarily  limited. 

4  Kent,  111;  Co.  Litt.  55  a;  2  Bl.  Com.  145. 
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5.  Tenant*  ai  m^erance.  When  the  tenant  of  an  estate 
holds  over,  either  after  the  estate  is  ended  or  after  his  right 
to  it  has  ceased,  without  the  consent  of  the  landlord  or  the 
person  in  whom  the  right  opposed  is  vested,  he  is  regarded 
in  the  law  as  a  tenant  at  sufferance.  Thus  where  the  tenant 
for  years  continued  in  occupation  aft»r  the  end  of  his  term, 
or  the  tenant  of  any  other  estate  held  over  after  the  expira- 
tion of  the  estate,  or  after  his  right  thereto  had  ceased,  he 
could  at  common  law  be  treated  either  as  a  trespasser  or  as 
a  tenant  at  sufferance,  at  the  option  of  the  rightful  owner. 
He  must  have  had  the  right  of  possession,  and  that  right  must 
have  ended ;  and  he  must  have  continued  in  the  possession 
without  consent  This  position  was  anomalous.  He  was 
neither  regarded  as  absolutely  a  trespasser,  nor  was  he  in 
possession  by  any  right,  express  or  implied.  There  was  no 
contract  relation  of  .landlord  and  tenant,  and  there  could  be 
none  consistently  with  his  position.  As  soon  as  an  agree- 
ment was  made,  or  consent  given,  or  to  be  inferred,  he  ceased 
to  be  a  tenant  at  sufferance,  and  became  a  tenant  at  will,  or 
for  some  other  estate,  according  to  the  terms  of  the  agree- 
ment or  consent. 

2  Bl.  Com.  150$  Co.  Litt.  67  b;  1  Wash.  802*,  4  Kent  Com.  116 

A  tenant  at  sufferance  is  not  within  the  conventional  rela- 
tion of  landlord  and  tenant. 

The  People  v.  Simpaon,  28  K.  Y.  60. 

In  New  York,  as  early  as  1820,  it  was  provided  that  in 
case  of  a  tenant  at  will  or  sufferance,  the  landlord  or  lessor 
should  give  three  months'  notice  in  writing,  requiring  the 
tenant  to  remove. 

LawBof  1820,  p.  177. 

This  was  changed  by  the  Eevised  Statutes,  so  that  a  ten- 
ancy by  sufferance,  created  by  thie  tenant's  holding  over  or 
otherwise,  may  be  terminated  by  the  landlord's  giving  one 
month's  notice  in  writing  to  the  tenant. 

1  R.  S.  746,  §  7,  9. 

These  statutes,  in  a  measure  removed  the  anomaly  from 
the  tenancy  at  sufferance,  as  it  existed  at  common  law,  and 
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assimilated  a  tenant  at  sufferance  to  a  tenant  at  ^11.  .  Under 
those  statutes,  whenever  a  person  holds  over,  wrongfully, 
long  enough  to  become  a  tenant  at  sufferance,  he  becomes 
practically  a  tenant  at  will,  and  cannot  be  disturbed  in  his 
possession,  except  at  the  will  of  the  rightfiil  owner,  to  be 
expressed  in  a  notice,  as  prescribed  by  the  statute.  Tenants 
at  will  and  tenants  at  sufferance  are  embraced  in  the  same 
statute,  and  thus  placed  together  on  the  same  footing. 

A  tenant  for  life  or  lives,  holding  over  after  the  determi- 
nation of  the  estate,  cannot  become  a  tenant  at  sufferance  in 
New  York,  by  reason  of  a  statute  which  declares  that  he  shall 
be  adjudged  to  be  a  tresspasser.— (1  M.  8.  749,  §  7.)  This 
section  of  the  statute  was  an  innovation  upon  the  conunon 
law. 

Liyingston  «.  Tanner,  14  If.  T.  64. 

6.  The  foregoing  is  the  general  outline,  the  framework  of 
the  common  law  system  of  property  in  lands*  There  is 
always  first  and  fundamental  to  the  whole,  the  absolute  right 
of  property  in  the  sovereign  power,  which,  in  this  country, 
is  the  State  in  its  corporate  capacity  where  the  lands  lie ;  and 
next  in  order  come  the  several  rights  of  possession  and  enjoy- 
ment belonging  to  individuals,  which  are  held,  by  the  obli- 
gation of  contracts,  mediately  or  immediately  of  the  State. 
Hence  whatever  questions  may  arise  in  regard  to  rights  in 
lands,  necessarily  depend  upon  the  existence  or  non-existence 
of  contracts,  and  the  construction  and  effect  due  to  them  by 
the  laws  of  the  State  where  the  lands  are  located.  The  clads 
of  incorporeal  rights  known  as  easements,  are  merely  inci- 
dents, which  may  be  attached  to  estates,  and  can  have  no 
possible  existence  independent  of  such  connectionu 

The  student  of  feudal  laws  and  customs  will  scarcely  fail 
to  perceive  that  the  framework  of  our  real  property  laws  is 
essentially  feudal  in  its  origin,  and  so  far  as  the  framework 
is  concerned,  has  undergone  no  material  change  since  the 
time  when  the  system  may  be  regarded  as  having  been 
shaped  and  matured  by  the  lawyers.     Feudal  institutions 
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.originated  in  a  period  far  more  remote,  and  the  origin  is 
involved  in  so  great  obscurity  that  it  seems  to  be  impossible  to 
determine  the  time  thereof  with  any  degree  of  certainty ;  and 
the  place  of  its  origin  .is  in  almost,  if  not  entirely,  equal 
obscurity.  The  nearest  approximation  which  has  been  made 
to  either  time  or  place  is,  that  the  system  originated  with  the 
German  nations,  and  about  the  time  they  were  making  con- 
quests of  the  lands  of  other  nations ;  and  that  it  was  origi- 
nally a  military  system,  resulting  from  the  necessity  of  asso- 
ciations contrived  to  defend  the  lands  they  had  conquered. 
As  civilization  progressed,  the  exigencies  of  the  social  polity 
changed  it  to  a  civil  establishment- 

2  Bl.  Ck>m.  58. 

4 

Its  character  and  customs  before  that  period  are  subjects 
of  inquiry  more  interestbg  to  the  antiquarian  than  instructive 
to  the  lawyer.  Th^  researches  of  the  latter,  in  the  course  of 
his  professional  duties,  may  be  more  profitably  directed  to 
the  study  of  feudal  institutions  as  they  are  to  be  found  in  the 
common  law  of  England,  and  as  modified  by  the  statutes  of 
the  different  States.  K  the  lawyer  can  master  the  system  as 
so  established  and  modified,  it  matters  but  little  whether  he 
is  able  or  not  to.  trace  feudal  customs  back  to  their  origin 
among  the  barbarian  codes  of  Germany,  and  grope  his  way 
through  their  successive  changes  all  along  down.  But  it  is 
important  that  he  shoufd  continually  bear  in  mind,  when 
investigating  the  common  law  of  England  in  regard  to  pro- 
perty in  lands,  or  the  laws  upon  that  subject  of  the  States 
where  the  common  law  has  been  adopted,  that  he  is  dealing 
with  a  system  essentially  feudal  in  all  its  material  outlines. 
He  will  find  some  restrictions  placed  around  its  oppressive 
features,  and  some  of  its  obnoxious  incidents  lopped  off  by 
statutory  provisions  ;  but  the  great  outline,  the  general  fea* 
tares  of  the  system,  remain  unchanged.  Even  in  those  States 
which  have,  by  legislative  enactment,  or  by  constitutional 
provision,  declared  all  the  lands  allodial  and  not  feudal,  the 
change  of  system  plainly  indicated  has  not  always  been  fiilly 
recognized  by  the  lawyers  or  the  courts.    The  difference 
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between  feudal  and  allodial  tenure  has  been  sometimes  prac- 
tically ignored  by  those  who  were  intrusted  with  the  interpre- 
tation and  application  of  the  laws.  But  whatever  name  may 
be  applied  to  the  system,  the  whole  subject  of  the  law  of 
real  property  is  only  one  of  the  departments  of  the  law  of 
contracts,  for  the  very  obvious  reason  that  individual  rights 
in  lands  can  be  found  to  exist  only  by  virtue  of  the  obliga- 
tions of  one  or  more  contracts.  Those  contracts  may,  in 
some  cases,  be  proved  by  the  presumptions  which  the  law 
implies  from  actual  possession,  and  from  the  continuance  of 
possession  for  the  length  of  time  prescribed  as  necessary  to 
acquire  title  by  adverse  holding ;  but  they  are  none  the  less 
contracts  than  though  proved  by  the  production  of  an  instru- 
ment in  writing.  The  difference  in  the  two  cases  is  only  a 
difference  in  the  mode  of  proof,  as  provided  by  the  rules  of 
evidence. 

7.  As  yet  we  have  looked  at  an  estate  in  lands  in  only  one 
of  its  aspects,  namely,  the  ;right  of  the  tenant  in  relation  to 
the  party  of  the  first  part  to  his  contract  of  lease,  who  is 
known  as  the  reversioner  or  landlord.  In  relation  to  him, 
the  tenant's  right,  at  common  law,  was  only  a  contract  right 
of  possession,  which  did  not  come  up  to  the  idea  of  property, 
in  the  tenant.  In  that  relation,  the  property  was  regarded 
as  in  the  reversioner,  and  only  the  subject  right  of  possession 
was  in  the  tenant  The  forfeiture  of  his  rights  to  the  land- 
lord was  never  looked  upon  as  the  forfeiture  of  property  in 
the  legal  sense  of  that  term. 

But  the  tenant's  right  in  his  estate  had  another  aspect,  in 
which  his  position  assumed  an  entirely  different  character. 
As  to  all  the  world,  except  his  reversioner  or  landlord,  he 
had  in  his  estate  the  absolute  right  of  property.  While. he 
held  a  subject  relation  to  his  landlord,  he  was  absolutely 
free  and  independent  as  to  everybody  else.  He  could  not 
make  his  estate  subordinate  to  persons  other  than  the  pro- 
prietor of  whom  he  held,  by  any  conventional  arrangement. 
In  that  respect,  his  rights  in  his  estate  in  land,  assumed  the 
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proportions  of  property,  as  completely  as  in  the  chattels 
which  he  owned. 

This  double  aspect  of  estates  in  lands  has  sometimes  been 
overlooked ;  and  this  oversight  has  probably  led  to  much  of 
the  confusion  and  many  of  the  errors  of  the  courts,  in  this 
country,  while  passing  upon  the  relative  rights  of  parties  in 
regard  to  land.  This  was  a  distinction  of  the  feudal  or  com- 
mon law,  and  exists  in  this  country  so  far  as  the  common 
law  has  been  preserved. 

8.  As  to  estates  in  fee  this  distinction  has  been  abolished 
in  this  country,  as  a  general  thing.  The  general  rule  here 
is,  that  the  tenant  in  fee  holds  by  an  allodial  tenure,  and  has 
in  his  estate  the  absolute  right  of  property,  in  relation  to  his 
reversioner  as  to  the  rest  of  the  world.  He  has  therein  the 
right  of  property  in  the  fullest  sense  of  the  word,  of  which 
he  cannot  be  deprived  by  forfeiture  to  the  reversioner  or  to 
any  other  person.  He  can  lose  his  right  thereto  by  forfeiture 
only  upon  conviction  for  crime ;  and,  in  that  respect,  that 
kind  of  property  does  not  differ  from  other  property. 

4  Kent,  427. 

But  this  entire  and  absolute  property  in  the  estate  in  fee, 
must  not  be  confounded  with  the  absolute  and  ultimate  pro- 
perty in  the  State.  The  estate  in  fee  is  none  the  less  merely 
a  right  of  possession,  in  regard  to  the  State  of  which  it  is 
held ;  and  that  right  of  possession  is,  for  the  time  it  may 
continue,  none  the  less  the  absolute  right  of  property  in  the 
individual  to  whom  it  belongs,  even  in  relation  to  the  State 
itself  of  which  it  is  held.  One  of  the  results  of  giving  it  that 
character  is,  that  it  cannot  be  made  subject  to  forfeiture  to 
the  State,  except  upon  conviction  for  crime.  It  is  thus  held 
by  the  individual  tenant  in  the  same  manner  personal  pro- 
perty is  held  by  those  who  own  it  As  to  parties  oth^r  than 
the  reversioner  of  the  estate,  the  individual  stood  in  that 
absolute  position  under  the  feudal  law.  Declaring  the 
tenure  to  be  allodial,  placed  him  in  that  position  as  to  the 
reversioner  also. 
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Estates  in  fee  were  thus  withdrawn  from  the  principles  of 
the  feudal  law,  and  the  tenants  of  such  estates  are  known  in 
this  Country  as  the  owners  of  the  lands.  In  England  the  ten- 
ant, in  a  similar  position,  was  known  as  the  tenant  in  capite^ 
or  tenant  of  the  king.  In  this  countiy,  while  he  holds  his 
right  of  the  State,  and  under  the  contract  of  the  State,  and 
so  far  may  be  properly  called  a  tenant,  he  is  not  a  tenant,  in 
the  feudal  sense  of  the  term,  for  he  cannot  be  thereby  placed 
in  feudal  or  personal  subjection,  as  the  incident  of  his  hold- 
ing. He  owes  allegiance  to  the  State,  and  due  submission  to 
its  kws,  and  may  be  subjected  t»  a  forfeiture  of  his  property 
upon  conviction  for  crime.  But  this  kind  of  subjection 
extends  to  all  property  alike,  and  does  not  partake  of  the 
character  of  the  peculiar  liability  to  forfeiture  of  the  feudal 
tenant  to  his  lord. 

Estates  less  than  a  fee  are  goremed  by  the  common  law  in 
this  country  as  strictly  as  they  are  in  England.  The  Ameri- 
can system  of  allodial  tenures  has  never  been  construed  to 
embrace  estates  other  than  fees.  This  commingling  of  the 
two  systems  of  tenures  has  led  to  much  confusion  in  regard 
to  estates  in  fee.  The  tendency  has  been  to  overlook  the 
distinction  between  the  two  systems,  and  to  apply  the  prin- 
ciples of  the  feudal  law  indiscriminately. 
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as  in  England. 

4.  Land,  the  literal  signification  of  the  word  and  its  more  artificial  use. 

SECTION   I. 

ANOTHER  CLASSIFICATION'  OF  ESTATES. 

1.  Estates  are  also,  for  certain,  purposes,  divided  into 
estates  of  freehold  and  estates  less  than  freehold.  Freehold 
estates  enibrace  estates  of  inheritance  and  estates  for  life. 
All  others  belong  to  the  class  less  than  freehold. 

2.  Freehold  estates  are  also  subject  to  a  division  into  free- 
holds of  inheritance  and  freeholds  not  of  inheritance.    Estates 
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in  fee  belong  to  tlie  former  class,  and  estates  for  life  to  the 
latter. 

This  division  of  estates  into  freehold  and  not  freehold, 
arose  from  the  difference  between  the  political  and  social 
positions  of  the  holders  of  the  different  kinds  of  estates  in 
the  early  days  of  feudal  society  in  England.  A  freehold 
estate  was  called  liberum  tenementum^  or  frank  tenement,  and 
was  defined,  "  the  possession  of  the  soil  by  a  freeman." — (2 
BL  Com.  104.)  The  holder  was,  by  reason  of  the  holding, 
entitled  to  cei'tain  rights  and  privileges.  Among  other  rights, 
he  could  be  a  juror  in  the  courts  and  vote  for  members  of 
parliament. 

Estates  less  than  freehold  were  held  by  a  class  lower  in 
the  gradations  of  society,  as  society  was  then  constituted,  and 
were  therefore  excluded  from  the  exercise  of  political  rights 
and  the  enjoyment  of  the  personal  considerations  which  such 
rights  naturally  bestow  in  a  social  point  of  view. 

This  was  a  political  classification  of  estates,  which  has,  to 
some  extent,  been  adopted  in  this  country,  and  still  continues 
in  use.  In  the  first  constitution  of  New  York,  it  was  made 
an  indispensable  qualification  for  the  governor  of  the  State  to 
be  a  freeholder,  and  to  be  elected  by  freeholders. 

Gonstitation  of  1777,  sec.  17. 

It  was  also  provided  in  the  same  constitution  that  no  man 
should  be  a  senator  unless  he  was  a  freeholder,  and  no  one 
could  vote  for  a  senator  unless  he  was  possessed  of  a  free- 
hold estate  of  the  value  of  one  hundred  pounds  over  and 
above  incumbrances — {Sec.  10)  ;  and  by  the  constitution  of 
1846,  no  man  of  color  is  entitled  to  vote  unless  he  has  a 
freehold  estate  of  the  value  of  two  hundred  and  fifty  dollars. 

Ajrt.  2,  sec.  1. 

These  instances  are  mentioned  as  examples  to  illustrate  the 
character  of  this  classification  of  estates,  and  the  practical 
purpose  of  its  classification.  The  property,  rights  and  obli- 
gations of  the  parties  to  the  estates,  as  between  themselves, 
are  not  materially  affected  by  it,  and  require  no  particular 
examination  in  comicction  therewith^ 

Williams  od  Real  Prop.  22. 
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3.  There  was  a  difference  between  the  two  classes  of  estates 
here  mentioned,  in  regard  to  the  mode  of  creation  and  con- 
Teyance  by  one  person  to  another.  Freehold  estates  required 
livery  of  seisin,  and  the  others  did  not. 

The  reason  of  the  distinction  in  that  respect  may  be  found 
in  the  fact  that  tenants  of  estates  less,  than  freehold  were 
never  regarded  as  seised.  Their  possession  was  considered 
the  possession  of  the  landlord,  and  was  not  therefore  subject 
to  Uvery. 

1  TVashburn  on  Real  Prop.  87,  4G;  Co.  Litt.  48  a,  49;  id.  266  b; 
Butler's  Note,  217;  Williams  on  Real  Prop.  108;  Averill  o. 
Taylor,  8  N.  T.  51. 

The  distinction  is  still  retained.  Every  lease  of  a  freehold 
estate  must  be  made  by  an  instrument  under  seal. — (1  li.  S. 
738,  §  137.)  While  estates  less  than  freehold  require  no 
such  verification. 

jSECTION    II. 

TERMS  AND  PHRASES  PECULIAR  TO  THE  LAW  OF  REAL 

PROPERTY. 

1.  The  reversion  and  the  remainder.  When  the  tenant  of 
an  estate  makes  a  lease  of  the  same  premises,  he  does  not 
part  with  his  own  estate,  but  merely  creates  another  estate 
less  in  quantity.  He  remains  the  tenant  of  his  old  estate, 
after  making  such  lease,  the  same  as  he  was  before,  except 
that  he  has  parted  with  his  immediate  right  of  possession  by 
making  the  new  estate.  He  is  not  then  a  tenant  in  posses- 
sion, but  still  he  remains  the  tenant  of  his  landlord,  and  sub- 
ject to  all  the  obligations  pf  that  relation,  just  as  though  he 
had  made  no  lease  to  another.  His  estate  is  then  called  the 
reversion,  and  continues  to  be  the  reversion  until  the  new 
estate  created  by  his  own  lease  has  tenninated.  A  reversion 
is  defined  by  the  New  York  Revised  Statutes  as  "  the  residue 
of  an  estate  left  in  the  grantor  or  his  heirs,  or  in  the  heirs  of 
a  testator,  commencing  in  possession  on  the  determination  of 
a  particular  estate  granted  or  devised. — (1  Ji.  S.  723,  §  12.) 
The  word  "devised"  was  probably  placed  there  through 
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some  inadvertance  instead  of  the  word  ^'  demised/'  as  no  one 

will  claim  that  a  reversion  can  result  from  a  devise.  With 
that  correction,  the  definition  of  the  statute  is  substantially 
the  definition  of  the  common  law. 

Co.  Litt.  142  b;  2  Bl.  Com.  176. 

A  remainder  occurs  when  the  owner  of  an  estate  divides 
it,  conveying  or  assigning  to  one  party  his  right  for  a  limited 
time,  and  to  another,  all  the  rest  of  his  estate  fi-om  and  after 
that  time.  The  interest  which  thus  passes  to  the  latter  is 
called  the  remainder,  until  the  expiration  of  the  time  fixed 
to  the  right  of  possession  of  the  former.  The  same  result 
follows,  whether  the  division  of  the  estate  is  made  by  deed 
of  assignment  or  by  the  provisions  of  a  will,  or  descends  to 
one  person  for  life  and  after  that  to  others.  In  the  one  class 
of  cases,  it  is  the  distribution  of  an  estate  by  the  act  of  the 
party,  and  in  the  other,  by  the  provisions  of  the  law. 

A  reversion  and  a  remainder  are  alike  in  some  respects, 
and  in  some  unlike.  They  are  alike  in  the  fact  that  they  are 
not  interests  which  give  the  owner  the  right  of  possession. 
As  soon  as  he  acquires  the  right  of  possession,  the  terms 
revei*sion  and  remainder  cease  to  apply.  There  is  then  no 
longer  an  estate  either  in  reversion  or  remainder,  but  in  pos- 
session. 

They  are  unlike  in  many  respects.  A  reversion  is  the 
result  of  a  lease ;  that  is,  it  is  what  remains  in  the  lessor 
after  making  a  lease.  For  that  reason  it  has  been  said  to 
result  from  the  operation  of  law,  and  not  from  the  eflfects  of 
a  contract. 

2  Bl.  Com.  175;  WiUiams  on  Real  Prop.  197. 

But  that  idea  will  hardly  bear  criticism,  for  it  does  result 
from  the  new  contract  of  lease,  from  the  fact  that  the  second 
lease  passes  the  immediate  possession  of  the  premises,  but 
leaves  the  first  lease  undisturbed,  and  the  tenant  thereof 
vested  with  his  estate,  subject  to  the  second  tenant's  tempo- 
rary right  of  possession. 

A  remainder  results  from  an  assignment,  from  the  terms 
of  a  devise,  or  from  the  operation  of  the  laws  of  descent,  of 
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dower  and  of  curtesy,  whoreby  estates  are  divided,  so  that 
one  person  takes  the  estate  for  a  limited  part  of  its  existence, 
and  another  person  is  to  take  the  part  that  remains.  This  is 
the  division  of  the  estate  itself,  as  distinguished  from  a  divi- 
sion of  the  land,  wherein  the  estate  exists.  And  here  it  may 
be  remarked  again,  that  where  the  owner  of  an  estate  conveys 
a  part  of  his  estate  to  another,  his  conveyance  operates  as  a 
lease,  and  what  is  left  in  him  is  known  as  the  reversion.  But 
should  he  at  the  same  time  and  as  a  part  of  the  same  trans- 
action convey  the  part  of  the  estate  left  to  another,  his  con- 
yeyance  operates  as  an  assignment  of  the  parts  respectively, 
and  the  party  last  to  have  possession  is  said  to  have  the 
remainder  ff.  however  there  be  two  mdependent  arrange- 
ments,  the  first  leaves  the  reversion  in  the  grantor,  and  the 
second  merely  transfers  the  reversion ;  and  the  result  is  the 
creation  of  a  new  estate  instead  of  a  division  of  the  old  one. 
A  reversion  and  a  remainder  are  unlike  in  this  respect 
also.  Between  the  owner  of  the  reversion  and  the  immediate 
tenant  there  is  the  connection  by  tenure  ; — that  is,  the  latter 
holds  by  a  contract  of  which  he  is  the  party  of  the  second 
part,  and  the  former  is  the  party  of  the  first  part  In  rela- 
tdon  to  each  other,  the  former^  is  regarded  as  the  proprietor 
or  owner  of  the  land,  and  the  latter  as  in  possession  under 
him.  But  between  the  owner  of  the  remainder  and  the 
tenant  in  possession,  there  is  no  tenure  and  no  relation.  In 
relation  to  each  other,  each  has,  in  his  part  of  the  estate,  the 
absolute  property.  Both  hold  their  rights  under  the  same 
lease  and  of  the  same  landlord ;  in  other  words,  under  the 
same  contract,  of  which  some  third  party,  who  is  the  rever- 
sioner of  the  estate,  is  the  party  of  the  first  part,  and  the 
tenant  in  possession  and  the  remainder-man  are  parties  of  the 
second  part,  holding  their  rights  severally  and  to  be  enjoyed 
in  possession  severally  and  successively. 

'  Williams  on  Real  Prop.  205 ;  2  Bl.  Com.  164 ;  Go.  Litt.  148 *,  Litt. 

lec.  60. 

2.  The  statutes  of  New  York  "have  attempted  some  changes 
in  the  nomenclature  of  reversions  and  remainders.    They 
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provide  that  estates,  as  respects  the  time  of  their  enjoyment, 
shall  be  divided  into  estates  in  possession,  and  estates  in 
expectancy.— (1  B.  3.  722,  8,  ^§  7,  8  and  9.)  The  first  class 
is  made  to  include  all  estates  of  which  the  owner  has  the 
immediate  right  of  possession ;  and  the  second,  all  estates, 
where  the  right  of  possession  is  postponed  to  a  future  period. 
They  then  divide  the  last  named  class  into  future  estates  and 
reversions.  A  future  estate  is  defined  to  be  an  estate  limited 
to  commence  in  possession  at  a  future  day,  either  without 
the  intervention  of  a  precedent  estate,  or  on  the  determina- 
tion, by  lapse  of  time  or  otherwise,  of  a  precedent  estate, 
created  at  the  same  time.  And  it  is  further  provided  that 
where  a  future  estate  is  dependent  on  a  precedent  estate,  it 
may  be  termed  a  remainder,  and  may  be  created  and  trans- 
ferred by  that  name. 

Hawley  v.  James,  6  Paige,  466. 

The  provisions  of  the  Revised  Statutes  upon  this  sub- 
ject have  done  but  little,  if  anything  more  than  to  change 
the  nomenclature  of  the  conunon  law,  excepting  in  one  par- 
ticular. By  the  common  law,  an  estate  of  the  freehold  class 
could  not  be  created  to  commence  in  possession  at  a  fiiture 
day,  because,  it  was  necessary  for  the  creation  of  that  class 
of  estates,  that  the  grant  should  be-  attended  by  an  actual 
delivery  of  possession  to  the  grantee,  or,  in  the  language  of 
the  law,  by  livery  of  seisin.  Estates  less  than  freehold 
were  not  embraced  in  that  rule,  because  livery  of  seisin  was 
not  necessary  to  their  creation. — (2  PlaU  on  Leases ,  52.) 
This  distinction  between  the  two  classes  of  estates  was  abo- 
lished by  a  section  of  the  Revised  Statutes,  which  provides 
that  a  freehold  estate  as  well  as  a  chattel  real,  may  be  created 
to  commence  at  a  future  day. 

1  R.  S.  724,  §'24. 

Future  estates  are  further  divided  oy  statute  into  vested 
and  contingent.  They  are  vested,  when  there  is  a  person  in 
being,  who  would  have  an  immediate  right  to  the  possession 
of  the  lands,  upon  the  ceasing  of  the  intermediate  or  prece- 
dent estate.    They  are  contingent,  whilst  the  person  to  whom, 
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or  the  event  upon  which  they  are  limited  to  take  effect, 
remains  uncertain. — (1  JR.  S.  723,  ^  13.)    That  division  is , 
substantially  the  division  of  the  common  law. 

Campbell  v.  Rawdon,  18  N.  T.  418;  2  Bl.  Oom.  170;  WiUiams 
on  Real  Prop.  107,  217;  4  Kent,  202.  \ 

The  manner  of  limiting  estates  in  remainder  and  the  restric- 
tions imposed  in  regard  thereto,  will  be  more  appropriately 
examined  in  connection  with  another  department  of  the  la^ 
of  real  property. 

3.  Tenure  is  a  word  used  to  express  the  idea  that  lands  ^ 

are  held  by  contract  of  some  one  who  has  an  ultimate  and 
superior  right  to  the  premises.  Literally,  it  simply  means  a 
holdmg. 

5  Bl.  Com.  59, 105;  Bourler's  Law  Die. ;  Williams  on  Real  Prop. 
5,16. 

It  can  hardly  be  correct  to  say  that  it  signifies  the  manner 
of  holding.  Strictly,  it  signities  merely  the  fact  of  holding. 
Additional  terms  were  used  in  connection  with  the  word 
tenure  to  indicate  the  manner  of  holding.  There  was  first  a 
division  of  tenures  into  two  classes,  namely,  tenure  by 
knight  service,  sometimes  called  militaiy  tenure,  and  tenure 
in  socage.  There  were  many  subdivisions  of  tenures  in 
socage  ;  but  all  kinds  of  tenures  were  regarded  as  embraced 
within  one  or  the  other  of  the  two  general  classes.  Accord- 
ing to  Littleton,  there  were  no  others. 

Litt.  aec.  118;  Co.  Litt.  86  a. 

Febst  :  Tenure  by  knight  iservice^  was  the  holding  of  lands 
subject  to  the  performance  ot  certain  military  services  when 
called  upon  by  the  lord.  Hence  it  is  frequently  styled  in 
the  books,  military  tenure.  The  ancient  manors  of  England 
had  always  a  certain  portion  of  land  set  apart  and  held  by 
ten^its  who  were  bound  to  attend  the  lord  to  the  wars  for  a 
certain  number  of  days  in  the  year  at  the  direction  of  the 
lord.  The  usual  time  seems  to  have  been  limited  to  forty 
days  in  the  year,  for  a  quantity  of  land  known  as  a  knight's 
fee.  This  class  of  tenants  was  regarded  as  the  most  honor- 
able of  all  the  tenants  of  the  manor. 

2  Bl.  Com.  62,  63. 
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There  were  also  other  burdens  incident  to  this  kind  of 
tenure,  namely :  aids,  relief,  primier  seisin,  wardships,  mar- 
riage, and  fines  for  alienation.  Aids  seem  to  have  been, 
originally,  mere  acts  of  gratuity  and  benevolence,  depending 
entirely  upon  the  feelings  of  respect  and  kindness  assumed 
to  be  due  from  the  tenant  to  his  lord.  In  time,  they  grew  to 
be  obligations,  which  were  rigorously  exacted  and  enforced. 

There  were  several  occasions  in  the  vicissitudes  and  exigen- 
cies of  the  lord  when  the  tenant  was  required  to  render  aids  : 
1.  When  the  lord  was  taken  prisoner  by  his  enemies,  his  mili- 
tary tenants  were  forced  to  contribute  the  necessary  means  to 
procure  his  release  or  ransom ;  and  when  from  extravagance 
or  profligacy,  or  any  other  cause,  he  became  involved  in  debt, 
they  were  called  upon  to  help  pay  his  debts.  2.  They  were 
required  to  contribute  to  make  the  lord's  oldest  son  a  knight, 
when  the  lad  became  fifteen  years  old.  8.  They  were  also 
required  on  the  marriage  of  the  lord's  oldest  daughter  to 
make  up  for  her  a  wedding  portion. 

Relirf  was  a  sum  exacted  of  the  heir  upon  his  taking  pos- 
session of  the  estate  or  tenancy.  On  the  death  of  the  tenant, 
if  the  heir  was  twenty-one  years  old,  he  was  subject  to  this 
imposition  as  the  price  of  the  inheritance.  In  the  reign  of 
Henry  Second,  the  amount  was  fixed  at  one  hundred  shillings 
for  every  knight's  fee. 

Primier  seisin  was  a  burthen  imposed  only  upon  the  king's 
immediate  tenants.  When  such  a  tenant  died  seized  of  a 
knight's  fee,  his  heir  was  bound  to  pay  the  whole  of  the 
income  of  the  lands  for  one  year,  if  he  was  in  possession  per- 
sonally, and  one-half  when  the  premises  were  held  under 
him  by  a  tenant  for  life.  The  character  of  this  burden  did 
not  materially  differ  from  a  relief,  and  neither  was  due,  except 
the  heir  was  of  full  age.  In  the  case  of  a  male  heir  under 
the  age  of  twenty-one,  and  of  a  female  imder  fourteen,  the 
lord  was  entitled  to  the  wardship  of  the  heir,  and  was  styled 
the  guardian  in  chivalry.  As  such  guardian  he  had  the  cus- 
tody of  the  person  and  the  lands  of  the  heir,  without  account- 
ing for  the  profits  until  the  male  heir  was  twenty-one  years 
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old  and  the  female  sixteeiL  He  also  had  controlling  autho- 
rity over  his  ward  in  regard  to  marriage.  He  could  offer  a 
suitable  marriage,  and  when  refused,  had  the  right  to  retain 
from  the  property  of  the  ward  such  sum  as  a  jury  should 
assess  as  the  value  of  the.  alliance  ;  and  upon  the  marriage  of 
the  ward  without  consent  of  the  guardian,  the  forfeiture  was 
double  that  amount.  ' 

Fines  for  alienation  were  burdens  incident  to  a  tenancy 
held  of  the  king.  Upon  the  transfer  of  his  estate,  the  ten- 
ant must  procure  a  license  from  the  king ;  and  if  he  con- 
veyed without  the  license,  he  was  required  to  pay  the  king 
an  amount  equal  to  one-third  of  the  yearly  value  of  the  lands. 
This  seems  also  to  have  been  one  of  the  incidental  burdens  of 
a  fee  held  of  a  mesne  lord  up  to  the  time  of  the  statute  quia 
en^ptoresj  in  the  reign  of  Edward  the  First.  By  that  statute, 
the  tenants  of  the  manor  lords  obtained  the  right  to  transfer 
their  estates  in  fee  at  their  pleasure. 

Those  were  the  chief  incidental  burdens  attached  to  tenure 
by  knight's  services.  They  were  imposed  by  the  laws  of 
tenure,  and  not  by  any  express  provision  of  the  contracts.  It 
was  only  necessary  to  make  a  lease  in  fee,  and  the  law  of 
feuds  imi>osed  the  burdens.  The  obligations  were  embraced 
in  the  feudal  contract,  because  the  feudal  law  was  to  be  read 
as  a  part  of  the  contract.  Tenure  by  knight  service  has  been 
called  a  strict  and  regular  feud,  or  feud  proper,  because  the 
obligations  of  service  were  not  expressly  named  in  the  con- 
tract, but  existed  only  by  the  operation  of  the  law  of  feuds, 
and  because  of  the  character  of  the  service. 

Second  :  Tenure  in  socage.  In  the  manorial  arrangement, 
there  was  a  part  of  the  premises  appropriated  to  a  class  of 
tenants  who,  in  return  therefor,  performed  certain  services, 
other  than  military,  or  delivered  to  the  lord  a  fixed  quantity 
of  the  products  of  the  land  as  a  rent.  This  class  of  tenants 
embraced  those  who  were  the  actual  workers,  the  men  who 
plowed  and  tilled  the  grounds  which  they  occupied.  They 
held  by  what  was  called  tenure  in  socage.  Indeed,  all  lands 
held  by  certain  services  of  any  kind  or  character,  except 
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military  services,  were  said  to  be  held  by  tenure  in  socage. 
Socage  rent  was  a  rent  fixed  and  certain. 

Lite.  sec.  117;  Co.  Litt.  85  aj  2  Bl.  Com.  70. 

A  tenant  might  hold  his  land  by  a  contract  which  required 
no  return,  except  fealty,  and  in  such  case  he  held  by  tenure 
in  socage. 

The  etymology  of  the  word  socage  has  1)een  the  subject 
of  some  dispute.  Littleton  derives  it  from  the  Latin  word 
Boca^  a  plow.  His  theory  is  that  a  great  number  of  the  ten- 
ants of  the  lord  were  bound  to  labor  a  certain  number  of 
days  in  the  year,  in  plowing  and  sowing  the  domains  of  the 
lord ;  and,  because  then-  services  were  performed  with  the 
plow,  their  tenure  was  called  tenure  in  socage.  The  domain 
of  the  lord  was  that  part  of  the  manor  contiguous  to  the  cas- 
tle, which  the  lord  kept  for  his  own  immediate  use  and  culti- 
vation, as  distinguished  from  the  parts  occupied  by  his  ten- 
ants. Other  law  writers  have  attempted  to  derive  the  word 
socage  from  the  Saxon  word  aoc^  which  was  used  to  express 
liberty  or  privilege ;  and,  upon  that  theory,  have  claimed  that 
the  word  socage  was  used  to  indicate  a  free  or  privileged 
tenure.  The  chief  argument  in  favor  of  the  latter  derivation 
is  founded  upon  the  respectability  which  tenure  in  socage  is 
assumed  to  have  attained,  and  from  the  fact  of  its  general 
adoption  in  place  of  tenure  by  knight  service.  Hence,  as  the 
argument  nins,  the  word  itself  must  have  had  a  more  respecta- 
ble origin  than  can  be  claimed  for  a  Latin  word  which  signi- 
fies plow,  and  should  reach  back  for  all  the  respectability 
which  can  flow  from  the  Saxon  word  signifying  free  or  privi- 
leged. The  intrinsic  propriety  of  such  derivation  rests 
entirely  upon  the  assumed  free  or  privileged  condition  of  the 
class  of  tenants  who  were  said  to  hold  by  tenure  in  socage. 
Now,  if  their  condition,  when  the  term  originated  and  was 
first  applied,  had  no  claims  to  freedom  and  privilege,  as  com- 
pared with  tenants  by  knight  service,  or  as  compared  with 
other  dependents  of  the  manor,  then  the  argument  in  favor 
of  the  Saxon  soc  entirely  fails ;  and  the  term  socage  should 
be  regai*ded  as  worthy  to  aspire  no  higher  than  the  Latin  soccu 
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A  glance  at  the  internal  arrangements  of  the  manors  of 
England,  in  their  early  history,  and  for  a  long  time  after  the 
term  socage  was  applied,  will  show  oonclusively  how  little 
real  claim  the  tenants,  who  held  by  tenure  in  socage,  had  to 
any  pi-etensions  of  comparative  freedom  or  respectability 
oyer  the  other  tenants  of  the  same  manors.  In  the  iirst  place, 
a  portion  of  the  manor  was  retained  in  the  immediate  posses- 
sion of  the  lord,  and  was  known  as  his  domain.  Another 
part  was  allotted  to  the  tenants  who  held  by  knight  service. 
Another  was  set  apart  for  the  the  tenants  who  held  by  tenure 
in  socage.  The  last  named  plowed  and  sowed  the  domain 
of  the  lord,  and  returned  to  him  a  certain  amount  of  wheat, 
a  certain  number  of  cattle,  or  a  fixed  quantity  of  some  other 
of  the  productions  of  the  land  as  rent.  There  was  still 
another  part  of  the  manor  occupied  by  a  class  of  tenants  who 
were  obUged  to  carry  out  the  lord's  manure  upon  the  lord's 
domain,  and  perform  other  duties  similar  in  servile  chai*acter. 
The  last  named  were  i^d  to  hold  by  tenure  in  villenage,  and 
were  known  as  the  lord's  villeins  ;  and  when  the  villein  ser- 
vices became  certain  in  thbir  quantity,  the  tenure  was  called 
villein  socage. 

2  BI.  Com.  99;  Grabb's  History  of  English  Law,  877,  87fi,  586. 

It  is  not  difficult,  therefore,  to  perceive  that,  judged  by  the 
standard  of  that  day,  there  can  be  no  doubt  that  the  tenant  by 
knight  service  was  ranked  higher  in  the  social  scale  than  the 
tenant  in  socage.  The  former  was  the  companion  of  his  lord 
in  war  and  on  gala  days,  and  was  therefore  nearer  to  him 
socially.  He  aided  the  lord  as  a  juror  in  his  courts,  and 
otherwise,  and  was  therefore  nearer  to  him  politically  ;  and, 
if  he  was  more  oppressed  by  the  exactions  made  of  him,  it 
was  because  he  had  more  to  excite  the  cupidity  and  tempt 
the  rapacity  of  his  lord,  and  not  because  he  was  less  free  and 
respectable  than  the  other  tenants.  The  terms  used  to  dis- 
tinguish the  one  class  of  tenants  from  the  other,  were  evi- 
dently borrowed  from  the  services  imposed  on  each,  and  from 
the  peculiar  manner  and  industrial  implements  in  and  with 
which  those  services  were  performed.    The  one  class  embraced 
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the  knights  of  the  spear,  and  the  other  the  followers  of  the 
l)low.  Neither  class  could  claim  to  be  free,  although  all 
kinds  of  tenures  were  said  to  have  been  included  in  one  or 
the  other  of  the  two  general  classes,  namely,  tenure  by  knight 
service,  or  tenure  in  socage.  Other  terms  were  applied  in 
some  cases  to  indicate  some  peculiarity,  either  of  the  manner 
of  constituting  or  the  manner  of  proving  the  contract,  or  to 
distinguish  the  character  of  the  services  or  burdens  imposed. 
These  terms  have  no  practical  application  in  this  country, 
but  they  are  so  often  found  in  the  books,  that  the  student  of 
the  law  of  real  property  will  sometimes  find  himself  embar- 
rassed, unless  he  has  a  definite  idea  of  the  peculiarities  which 
they  represent. 

1.  Copylu>ld  tenure.  This  term  originated  from  the  pecu- 
liarity of  the  evidence  relied  upon  to  prove  the  contract  under 
which  the  lands  were  held.  Copyhold  tenures  were  con- 
tracts to  be  proved  only  by  prescription  or  custom.  In  the 
first  instance,  the  lord's  villeins  were  popnitted  to  occupy  a 
small  portion  of  land,  at  the  will  of  the  lord,  upon  submitting 
to  base  and  uncertain  services.  'These  arrangements  and 
their  terms  were  noted  in  the  books  or  rolls  of  the  manor, 
and  witnessed  by  the  steward.  The  lord  so  long  continued 
to  acquiesce  in  the  holding  of  the  lands  by  the  villein  upon  the 
conditions  noted,  and  so  long  permitted  the  children  of  the  vil- 
lein to  succeed  him,  that,  what  was,  in  the  beginning,  the 
mere  pleasure  and  forbearance  of  the  one,  came  to  be  regarded 
as  the  right  of  the  other,  resting  in  contract ;  and  thai  contract 
was  to  be  proved  by  usage,  the  evidence  of  which  was  found 
upon  the  books  of  the  manor.  Copies  of  the  entries  upon  the 
books,  witnessed  by  the  steward,  or  the  books  themselves, 
were  admitted  to  prove  the  contract,  and  hence  took  the 
name  of  ^copyhold  tenure. 

2.  Tenant  by  the  verge.  This  was  a  species  of  copyhold 
tenure,  taking  its  name  from  the  fact  that  when  the  tenant 
would  surrender  the  tenement  to  the  lord  for  the  use  of 
another,  he  took  in  his  hands  a  little  rod  and  delivered  it  to 
the  steward  or  bailiff,  according  to  the  custom  of  the  manor  ; 
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Ilis  successor  received  the  same  rod  from  the  steward,  and 
his  accession  to  the  tenement  was  entered  on  the  books  of 
the  manor,  or,  as  it  was  called,  upon  the  rolL  The  existence 
df  the  contract  and  its  conditions  rested  upon  no  other  evi- 
dence than  what  was  entered  on  the  manor  books,  and  could 
be  proved  by  a  copy  therefrom,  certified  by  the  steward, 
which  copy  was  known  as  a  copy  of  court  roll. 

3.  Tenure  in  Frankalmoign  was  of  a  religious  or  spiritual 
character.  That  term  was  applied  to  distinguish  lands  held 
by  a  religious  corporation,  either  aggregate  or  sole,  and  to 
them  and  their  successors.  The  services  incident  to  this  kind 
of  tenure  were  spiritual,  never  temporal 

4.  Tenure  by  grani  serjeaniry.  This  was  a  tenancy  held 
immediately  of  tjie  king,  subject  to  the  obligation  of  doing 
some  special  service  for  him,  as  to  carry  his  banner  or  sword, 
or  lead  his  armies,  or  be  his  carver  or  butler,  or  other  simUar 
services  of  a  responsible  kind,  as  the  duty  was  then  viewed. 

5.  Tenure  by  petit  serjeantry  was  a  similar  holding  of  the 
king,  ISut  subject  only  to,  the  annual  contribution  of  a  bow, 
or  sword,  or  Some  other  of  the  small  equipments  of  war. 

6.  Tenure  in  burgage  was  also  a  holding  inunediately  o£ 
the  king,  of  lands  lyiog  in  some  city,  borough  or  village,  upon 
the  payment  of  a  fixed  annual  rent.  Borough  was  the  name 
applied  to  the  most  ancient  towns  in  England. 

In  all  these  classifications  and  subdivisions,  it  is  evident 
that  the  word  tenure  was  used  to  express  the  fact  that  indi- 
viduals held  lands  by  the  force  and  effect  of  contracts,  which 
not  only  bestowed  the  right  of  possession  upon  the  tenant, 
but  also  fixed  the  terms  and  conditions  under  which  that 
possession  was  to  be  held. 

7.  Feuds  were  once  said  to  be  divided  into  proper  and 
improper. 

1  Graite  Dig.  p.  10;  2  Bl.  Com.  68. 

A  proper  feud,  according  to  that  division,  was  one  whicli  was 
created  by  mere  words  of  donation,  without  any  services 
expressly  named  in  the  contract  An  improper  feud  was  one 
in  which  the  services  were  expressed  in  the  contract    But 
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the  feud  proper  was  not  therefore  free  from  services  and  bur- 
dens on  the  tenant.  Those  services  and  burdens  were  imposed 
by  the  law  of  feuds.  Such  was  the  case  in  all  tenures  by 
knight  service.  It  might  appear,  at  fii'st  view,  that  such  ia 
case  presented  an  instance  where  the  tenant  did  not  hold  by 
contract,  because  the  conditions  of  his  holding  were  to  be 
found  in  the  laws,  and  not  in  the  words  of  the  grant.  But 
the  gi'ant  was  none  the  less  a  contract,  and  the  conditions 
none  the  less  a  part  of  it,  because  they  were  imposed  merely 
by  the  provisions  of  the  law.  The  rate  of  interest  is  gener- 
ally fixed  by  statute,  and  not  expressed  in  the  note  or  agree- 
ment to  pay  ;  but  it  is,  nevertheless,  a  part  of  the  contract. 
The  same  is  true  of  all  contracts,  the  tei-ms  of  which  are  in 
part  supplied  by  existing  laws,  instead  of  being  expressed  in 
the  body  of  the  agreement. 

Fletcher  v.  Peck,  6  Granch,  87;  New  Jersey  v.  Wilson,  7  id.  164} 
Dartmouth  College  v.  Woodward,  4  Wheaton,  666;  Proprietors 
of  The  KenDebec  Purchase  v.  Laboree,  2  Kune  Rep.  275; 
Story  on  the  Constitution,  §§  1888, 1884. 

The  system  of  tenures  in  England  continued  unchanged  up 
to  the  time  of  the  statute,  12  Cha.  II,  ch.  24.  That  statute 
tbolished  the  military  part  of  the  feudal  tenm'es,  as  well  as 
some  other  oppressive  features  ;  and  for  that  reason  has  been 
declared  to  be  the  boundary  line  between  what  is  termed  the 
ancient  and  the  modern  English  tenures. 

2  Bl.  Com,  78,  79.  w 

8.  But  the  system  was  not,  by  uie  provisions  of  that  sta^ 
ute,  radically  changed.  The  leading  features  and  general 
principles  remained  substantially  the  same  after  the  statute  as 
before.  The  general  result  of  the  statute  was  to  reduce  all 
tenures  to  free  and  common  socage,  by  abolishing  all  military 
and  uncertain  ser\'ices,  and  other  oppressive  burdens,  as  aids, 
fines  for  alienation,  and  the  like. 

But  tenure  in  free  and  common  socage  is  as  clearly  feudal 
as  were  the  military  tenures.  Cruise  says :  "  All  these  ten- 
ures are  evidently  feudal  and  derived  from  the  same  origin 
as  tenure  by  knight  service,  for  in  both  cases  the  lands  are 
held  of  a  superior  lord,  either  the  king  or  some  private  per- 
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son." — (1  Cndse  Dig.  p.  46.)  The  only  difference  was  in  the 
character  of  the  seryices  and  burdens  imposed  on  the  tenant. 
9-  The  word  tenure  is  applicable  equally  in  this  country 
as  in  England ;  for  here  as  there,  no  person  can  have  an 
estate  in  lands  except  as  ke  holds  it  by  the  obligations  of 
such  a  contract  as,  in  the  language  of  the  common  law,  is 
bown  as  a  grant  or  lease.  The  idea  sometimes  put  forth 
that  tenure,  as  applied  to  our  system  of  real  property,  is  .a 
fiction,  has  no  foundation  in  principle  or  authority.  Our 
laws  in  that  respect,  at  least  as  they  existed  before  1880,  have 
been  repeatedly  declared,  upon  the  highest  authority,  to  be 
precisely  like  the  laws  of  England. 

De  Peyster  «.  Michael,  6  N.  T.  604,  606;  Yan  Rensflelaer  v. 
Hayes,  19  N.  Y.  76. 

They  differ  in  one  respect,  that  is,  estates  in  fee  are  held 
here  by  an  allodial  tenure,  while  in  England  the  tenure  is 
feudal. 

In  the  De  Peyster  case,  it  was  expressly  declared  by  the 
court,  in  regard  to  estates  in  fee,  that  there  was  "  a  tenure 
between  each  landholder  and  the  people  in  their  sovereign 
capacity;"  and  that  no  tenure  could  exist  between  indivif 
duals,  of  estates  in  fee. 

There  may  be  some  questioil.  whether  tenure  by  knight 
service  ever  existed  in  the  United  States.  In  New  York  the 
legislature,  in  1787,  so  fiEir  assumed  the  existence  of  such 
tenures  as  to  re-enact  the  statute,  12  Cha.  IIj  ch.  24,  thereby 
expressly  abolishing  all  military  tenures  with  their  incidents, 
and  declaring  the  lands  of  the  State  to  be  held  in  free  and 
common  socage. — (1  B.  L.  p.  70.)  That  re-enactment  was 
pronounced  uncalled  for  by  the  revisers,  on  the  ground  that 
no  military  tenures  ever  existed  in  the  territory  before  the 
revolution,  or  in  the  State  since. 

Beviaers'  Notes,  6th  Yol.,  Edmonds'  Ed.  of  Statutes,  p.  800. 

But  the  doctrine  that  there  was,  therefore,  no  tenure  in  the 
individual  holding  of  land,  was  not  expressed  by  the  revisers. 
Nor  can  it  be  successfully  contended  that,  in  the  States  where 
feudal  tenures  have  been  expressly  abolished,  and  allodial 
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tenures  declared  to  be  substituted,  therefore  individuals  no 
longer  hold  estal^s  by  grant  or  contract,  but  independently 
of  all  contracts,  as  they  hold  their  personal  propert}^  Such 
is  not  the  meaning  of  allodial  as  distinguished  from  feudal. 
It  may  be  true  that  the  courts  in  this  country  have  not  yet 
arrived  at  a  very  clear*  distinction  in  their  construction  and 
understanding  of  the  words  allodial  and  feudal,  as  applied  to 
r^al  property.  It  is  evident  that  the  statutory  declarations 
that  all  lands  are  allodial  and  not  feudal,  so  common  to  the 
States,  have  been  many  times  practically  overlooked.  But 
notwithstanding  the  inattention  to  the*  distinction,  there  is 
both  theoretically  and  practically  a  wide  diflference  between 
xthe  two  words,  and  between  the  two  systems  of  real  property 
which  the  words  respectively  represent.  The  established 
signification  of  the  one  word  is  directly  the  opposite  of  the 
other :  and  the  two  systems  differ  as  widely,  in  some  material 
points,  as  the  words  which  distinguish  themdiffer  in  meaning. 
Those  differences  are  discussed  in  connection  with  the  sub- 
jects wherein  they  exist.  The  purpose  here  is  limited  to 
showing,  in  a  general  way,  that  the  word  tenure  is  not  now 
misapplied  to  the  holding  of  lands  because  lands  are  declared 
to  be  held  allodially ;  and  is  not  a  fiction  whei^  applied ;  for 
under  an  allodial,  as  unde^  a  feudal  system,  individuals  are 
not  the  absolute  owners  of  land,  but  hold  merely  the  right 
of  possession,  derived  mediately  or  inmiediately  of  the  State 
by  grant,  or  contract  So  far  there  is  no  difference  between 
the  two  systems.  As  before  stated,  in  a  previous  chapter, 
and  as  more  fiiUy  demonstrated  in  subsequent  chapters,  the 
difference  between  the  two  kinds  of  tenure  is  embraced  in  the 
difference  which  exists  in  the  relative  rights  of  the  holder  of 
the  estate  to  the  owner  of  the  reversion.  Under  an  allodial 
tenure,  the  tenant  has,  in  his  estate,  the  absolute  right  of  pro- 
perty, even  in  relation  to  the  reversioner.  Under  a  feudal 
tenure,  he  has  only  a  subject  right  of  possession.  In  regard 
to  all  others,  outside  of  that  relation,  the  tenant  has,  in  his 
estate,  the  absolute  right  of  property,  alike  under  both  sys- 
tems.   But  care  should  be  had  not  to  confound  the  absolute 
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property  of  the  tenant  in  his  estate  with  the  absolute  property 
of  the  State  in  the  land. 


4.  Lanix  ThQ  term  land  is  used  in  the  law  with  two  dif* 
ferent  meanings. 

JPzrst — ^In  its  true  and  literal  sense,  it  comprehends  the 
earth  in  all  its  shapes  imd  phases,  including  soil,  earth,  water, 
rocks,  and  everything  which  is  permanently  attached  thereto 
or  contained  therein.  It  extends  both  upwards  and  down- 
wards indefinitely.  Whatever  houses  or  buildings  stand 
upon  the  surface,  and  whatever  exists  beneath  as  far  down 

as  the  centre,  is  part  of  the  land.     The  Latin  maxim  is,  cujus 
est  solum  ejus  est  usque  cut  ccelian,  et  (td  infernos. 

2  Bl.  Com.  IS)  1  Cruise  Dig.  68;  8  Abb.  Dig.  780;  Mahan  v. 
Brown,  18  Wend.  268;  Aubnm  &  Gato  Plank  Boad  Comp.  v. 
Douglass,  9  N.  Y.  446;  Rowan  v.  Kelsey,  18  Barb.  489;  Can- 
field  V.  Ford,  28  Barb.  888;  Dows  v.  Congdon,  16  How.  578. 

The  word  "  land,"  as  thus  understood,  is  exclusively  the 
subject  to  which  the  laws  of  real  property  apply ;  and  when 
that  word  is  used  in  a  deed  of  conveyance  as  the  subject  of 
conveyance,  it  embraces  not  only  the  earth  itself  within  the 
described  limits,  but  everything  within  the  earth,  and  the 
buildings,  trees,  fixtures  and  fences  upon  it.  It  is  not  neces- 
sary to  name  the  fixtures  and  incidents  in  the  description,  for 
they  all  pass  under  the  general  term  land. 

Hott  V.  Palmer,  1  K.  Y.  664;  Green  v.  Armstrong,  1  Denio,  654; 
Shep.  Touch.  91;  1  Preston  on  Estates,  8;  Co.  Litt.  4  a. 

In  New  York  the  term  **  land"  is  defined  by  statute  ;  and 
it  is  declared  that  it  shall  be  construed  to  include  the  land 
itself,  all  buildings  and  other  articles  erected  upon  or  afiixed 
to  the  same,  all  trees  and  underwood  growing  thereon,  and 
all  mines,  minerals,  quarries  and  fossils,  in  and  under  the 
same,  except  mines  belonging  to  the  State.  And  the  terms 
" real  estate"  and  " real  property"  are  declared  to  mean  the 
same  as  land. 

IR.  S.887,§2. 

But  there  are  exceptions  to  the  rule  that  everything  in  and 
above  the  surface  and  connected  with  the  earth  passes  by  the 
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term  land,  in  a  deed  of  conveyance.  If  a  house  or  other 
fixture  is  put  upon  land,  by  a  person  who  has  no  estate 
therein,  by  permission  of  another  person  who  has  an  estate, 
the  house  or  fixture  so  annexed  is  persoijal  property,  and 
does  not  pass  by  a  deed  of  conveyance  of  the  land. 

Adams  v.  Goddard,  48  Maine,  212;  ARhman  v.  Williams,  8  Pick. 
404;  Doty  v.  Gorham,  6  Pick.  489;  Aldrick  v.  Parsons.  6  N. 
H.  555. 

And  SO  if  a  fence  or  any  other  fixture  is  attached  to  the 
lands  by  the  tenant,  with  an  agreement  of  the  reversioner, 
that  it  may  be  removed,  it  will  not  pass  by  the  deed  of  con- 
veyance of  the  reversioner.  It  takes  on  the  character  of 
personalty,  by  the  agreement,  and  retains  that  character  so 
long  as  it  may  be  removed  by  the  terms  of  the  agreement. 
Where  the  owner  in  fee  conveyed  with  a  general  covenant 
of  seisin,  that  he  was  the  lawfiil  owner  of  the  premises  and 
seised  of  a  good  and  indefeasible  inheritance  therein,  and,  at 
the  time,  there  was  standing  thereon  a  fence  which  had  been 
erected  by  a  tenant  of  the  vendor,  with  leave  to  remove  the 
rails  whenever  he  saw  fit  to  do  so,  it  was  decided  that  the 
fence  did  not  pass  by  the  deed,  because  it  was  personal  pro- 
perty by  force  of  the  agreement,  and  belonged  to  the  tenant ; 
and  being  so,  there  was  a  breach  of  the  covenant  of  seisin, 
because,  but  for  the  agreement  with  the  tenant,  it  was  part 
of  the  land,  and,  therefore,  the  vendor  was  not  seised  as  he 
covenanted. 

Mott  V.  Palmer,  1  N.  Y.  564. 

The  same  result  follows  whenever  the  tenant  has  the  right 
to  remove  fixtures  according  to  the  construction  which  the 
law  puts  upon  his  contract  of  lease.  The  same  principle  is 
applicable  also  to  growing  crops  where  they  are  the  property 
of  the  tenant.  Things  so  held  do  not  pass  by  a  conveyance 
of  the  lands  made  by  the  reversioner.  Questions  arising 
under  this  branch  of  the  law  will  be  more  fully  considered 
under  the  head  of  fixtures  and  emblements. 

Second— The  word  land  is  sometimes  used  in  a  difierent 
or  more  limited  sense ;  and  is  construed  to  embrace  only 
lands  held  in  fee,  or  in  which  the  owner  has  at  least  a  free* 
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hold  estate,  as  distinguished  from  those  wherein  he  holds  a 

term  for  years,  or  a  less  estate.     Thus  in  Hose  v.  Bartlett^ 

Cro,  C,  292,  it  was  decided  that,  *'  K  a  man  hath  lands  in  fee^ 

and  lands  for  years,  and  deviseth  all  his  lands  and  tenements,  \ 

the  fee  simple  lands  pass  only,  and  not  the  lease  for  years ;  / 

and  if  a  man  hath  a  lease  for  years  and  no  fee  simple,  and  ( 

deviseth  all  his  lands  and  tenements,  the  lease  for  years  pass^ 

eth,  for  otherwise  the  will  should  be  merely  void."     The 

same  doctrine  is  more  fully  stated  in  ShqpIianVs  I'ouchstone, 

jpp.  88  and  92. 

But  it  seems  to  be  a  settled  doctrine  that  where  a  testator 

devises  all  his  lands  to  a  particular  person  named,  without 

words  of  limitation,  the  devisee  does  not  take  the  fee,  but 

only  a  life  estate.     It  was  so  held  in  Moore  v.  Denn,  in  the 

House  of  Lords,  2  Bos.  i&  Pull.  247  ;  and  in  Wright  v.  Denn^ 

10  Wheat  a.  204,  where  all  the  leading  authorities  are  very 

fully  reviewed  and  criticised.     Those   decisions  were  had 

imder  the  common  laW  rule,  which  gave  to  the  devisee,  where 

there  were  no  words  of  limitation,  only  a  life  estate,  unless 

the  intention  to  give  a  larger  estate  was  otherwise  plainly 

indicated.     And  they  merely  show  this,  that  the  word  lands 

does  not  of  itself,  when  used  in  a  will,  express  the  intention 

of  the  testator  to  pass  a  fee.     That  rule  has  been  changed  in 

New  York. 

IR.  S.  74S,  §1. 

This  use  of  the  word  will  be  more  fully  considered  m  the 
examination  of  the  rules  of  construction  applicable  to  wills 
and  other  instruments  of  alienation.  The  reader  will  readily 
distinguish  the  difference  between  the  two  meanings  of  the 
word.  The  term  land,  in  its  literal  sense,  indicates  merely 
the  subject  wherein  the  estate  exists.  In  its  more  artificial 
sense,  it  not  only  indicates  the  subject,  but  some  particular 
estate  therein,  without  very  clearly  expressing  what  estate, 
according  to  the  common  law  rule,  while  according  to  the 
New  York  statute  here  cited,  it  passes  all  the  estate  the  party 
has,  unless  he  expresses  the  intention  to  pass  a  less  estate. 


56  THB  LAW  OF  BEAL  FBOFBBTr. 


CHAPTER.  IV. 

CONTRACTS  IN  REGARD  TO  LAND.— WHAT  ARE  CON- 
TRACTS  EXECUTED,  AND  WHAT  EXECUTORY.— 
DIFFERENCE  BETWEEN  THEM,  AND  HOW  DETER- 
MINED.— CONTRACTS  EXECUTED  ARE  EITHER 
LEASES  OR  ASSIGNMENTS.- DIFFERENCE  BETWEEN 
THE  TWO,  AND  HOW  DETERMINED.— STATUTES 
UPON  THE  SUBJECT,  AND  THEIR  EFFECT.— HOW 
LEASES  ARE  MADE. 

SECTION   I. 
Contracts  in  rsoard  to  Lahd. 

1.  Distinction  between  contracts  execnted  and  contracts  ezecntory. 

Rules  deducible  from  the  authorities. 
2. '  Distinction  between  a  lease  and  an  assignment.    What  is  a  lease  and 

what  an  assignment.    Authorities  reviewed. 
8.  As  to  estates  in  fee.    Statute  quia  emptores :  Prevents  individuals 

A-om  making  leases  in  fee  and  leaves  that  right  as  one  of  the  exclu- 
sive prerogatives  of  the  government. 
4.  Re-enactment  of  that  statute  in  New  York,  and  its  effect.    Decisions 

of  the  courts  thereupon. 
6.  The  statute  which  makes  the  deed  of  conveyance  pass  the  grantor's 

whole  estate,  unless  the  intent  to  pass  a  less  estate  is  expressed  in 

the  deed.    Its  operation  and  effect. 
6.  The  statute  concerning  tenures  of  1787 — not  recognized  in  certain 

cases  until  1862. 

SECTION    II. 

How  LSASBS  OAH  Bl  MADl. 

1.  At  common  law.    What  must  be  done  to  make  a  lease. 

2.  The  statute  of  (Vauds  as  applied  to  leases. 

8.  Freehold  estates  can  be  created  only  by  an  instrument  under  seal 

4.  What  constitutes  a  seal.    The  authorities  upon  that  subject. 

5.  Livery  of  seisin,  the  law  and  history  of  the  subject.    Its  design  and 

purpose  to  secure  evidence  and  notoriety  to  the  contract :  That 
practice  was  superseded  by  agreements  in  writing  and  by  recording 
the  deed. 

6.  Deeds  by  indenture  and  deeds-poll. 

SECTION   I. 

-      00NTBACT8  IN  BEGMkBD  TO.  LANDS. 

WhiIiE  an  estate  in  land  can  exist  only  by  the  obligation 
of  a  contract,  which  carries  with  it  from  the  party  of  the  first 
part  to  the  party  of  the  l^cond  part,  the  right  of  possession 


OONTBACTa  SXECCrrED  AMD  OONTRiCIB  SXEOUTOBT.       57 

• 

of  the  land  embraced,  it  must  be  borne  in  mind  that  every 
eoniract  in  regard  to  land,  or  in  regard  to  the  possession  of 
land,  does  not  create  an  estate.  Contracts  in  regard  to  land 
are  attended  with  several  questions  for  the  lawyer  to  examine 
before  he  can,  in  some  cases,  safely  pronounce  that  they  create 
estates. 

1.  It  must  be  determined  whether  the  contract  is  a  con- 
tract  executed  or  a  contract  executory.  This  distinction  has 
been  before  referred  to.  A  contract  executed  is  one  which 
vests  the  right  of  possession  in  the  party  of  the  second  part 
A  contract  executory  is  one  which  undertakes  to  make  another 
contract  at  some  future  time,  which  future  contract  shall  vest 
the  right  of  possession.  The  one  requires  no  other  contract 
to  complete  the  investment.  The  other  merely  agrees  to 
make  another  contract  which  shall  r^ach  that  end.  In  the 
one  case,  the  party  of  the  first  part  would  be  liable  in  tres- 
pass, or  in  some  other  action  of  tort,  should  he  disturb  the 
possession  of  the  other  party  contraxy  to  the  obligations  of 
his  contract  In  the  other  case,  he  would  be  liable  for  such 
disturbance  only  to  damages  for  breach  of  his  contract  .  The 
reason  of  this  distinction  is,  that  the  party  of  the  second  part, 
in  the  one  case,  has  a  right  in  possession  ;  in  the  other,  only 
a  right  in  action. 

Thornton  «.  Payne,  5  John.  Rep.  74.. 

The  character  and  operation  of  the  contract,  in  that  respect, 
is  a  point  to  be  resolved  by  the  intention  of  the  parties  who 
made  it,  in  all  cases ;  and  that  intention  must  be  gathered 
from  the  contract  itself,  upon  applying  the  same  rules  of 
interpretation  which  are  applicable  to  contracts  generally. 

Taylor's  Lan.  and  Ten.  §  88. 

A  practical  idea  of  the  line  of  distinction  can  be  more 
clearly  obtained  by  examining  some  of  the  leading  cases  upon 
the  subject  than  in  any  other  way. 

In  Harrington  v.  Wise,  Cro.  E.  486,  there  was  a  -^tten 
contract  between  the  parties,  witnessing  that  the  plaintiff  had 
let  the  lands  for  and  during  five  years,  to  begin  on  a  certain 
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day  named.  It  was  provided  in  the  agreement  that  the 
defendant  should  pay  one  hundred  and  twenty  pounds  semi- 
annually, on  certain  days  named.  It  was  also  further  6ove- 
nanted  that  a  lease  should  be  made  and  sealed  according  to 
the  effect  of  the  agreement.  The  agreement  was  held  to  be 
a  lease,  and  not  merely  an  agreement  for  a  lease. 

In  Maldon's  case,  Gro.  E.  33,  one  party  said  to  the  other  : 
**  You  shall  have  a  lease  of  my  lands  in  D.  for  twenty-one 
years,  paying  therefor  ten  shillings  jper  annum  ;  make  a  lease 
in  writing,  and  I  will  seal  it."  It  was  held  to  be  a  good  lease 
by  parol,  though  no  writing  waa  ever  made,  on  the  ground 
that  the  intent  of  the  lessor  was  sufficiently  expressed,  and 
the  writing  named  was  only  for  further  assurance. 

In  Doe  ea;  dem.  Bromfitld  and  Wife  v.  Smithy  6  Ucut,  530, 
there  was  an  agreement  as  follows  :  *^  3d  March,  1787  :  Agreed 
this  day  to  let  to  Mr.  Smith  my  house,  situate  in  the  Ward- 
wicke,  Derby,  at  the  yearly  rent  of  thirty  guineas,  he  paying 
the  taxes ;  also  an  inclosure  called  the  Gallows  Intack,  at  the 
yearly  rent  of  seven  pounds.  The  above  agreement  to  con- 
tinue during  my  life,  supposing  it  to  be  occupied  by  himself 
or  a  tenant  agreeable  to  me.  A  clause  to  be  added  in  the 
lease  to  give  my  son  a  power  to  take  the  house  for  himself, 
if  he  chooses,  when  he  comes  of  age."  No  other  lease  was 
ever  made  ;  but  Smith  took  possession  of  the  premises,  occu* 
pied  them  until  1803,  and  paid  the  rent  and  taxes,  and  the 
defendant,  as  his  widow  and  executrix,  continued  to  occupy 
after  his  death.  The  point  of  the  case  was,  whether  the  con- 
tract was  an  executed  present  detnise,  or  an  executory  agree- 
ment. It  was  held  to  be  only  an  agreement  for  a  lease,  on 
the  ground  that  the  language  of  the  contract  evinced  such  to 
be  the  intention  of  the  parties. 

In  Poole  V.  Bentley^  12  East.  168,  the  contract  contained 
words  of  present  demise,  but  also  a  clause  for  future  leases, 
on  the  performance  of  certain  things,  and  it  was  held  by  the 
court  to  be  a  contract  executed  and  not  merely  executory. 
Lord  EUenborough  said  that  *^  the  rule  to  be  collected  from 
all  the  cases  is,  that  the  intention  of  the  parties,  as  declared 
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by  the  words  of  the  instrument,  mnst  govern  the  construc- 
tion ;  and  here  their  intention  appears  to  have  been  that  the  * 
tenant,  who  was  to  expend  so  much  capital  upon  the  premises 
within  the  first  four  years  of  the  term,  should  have  a  present 
legal  interest  in  the  term,  which  was  to  be  binding  upon  both 
parties ;  though  when  a  certain  progress  was  made  in  the 
buildings,  a  more  formal  lease  or  leases,  in  which,  perhaps, 
the  premises  might  be  more  particulai*ly  described,  for  the 
convenience  of  underletting  or  assigning,  might  be  executed." 

In  Goodtitle  v.  Way,  1  7'erm  72ep.  735,  it  was  decided  that 
a  paper  containing  words  of  present  demise,  with  provision 
that  the  lessee  should  take  immediate  possession,  and  that  a 
lease  should  be  executed  at  a  future  day,  was  only  an  agree- 
ment for  a  lease. 

In  Roe  Y.Asbumer^  5  Term  It >  163,  the  court  decided  that 
the  words  in  an  agreement,  <'  that  A  shall  hold  and  enjoy," 
Ac,  if  not  restrained  in  meaning  by  other  words,  operated 
as  a  present  demise  ;  but  if  followed  by  words  providing  for 
the  execution  of  a  lease  at  some  future  time,  the  agreement 
must  be  construed  as  merely  executory.  The  court  did  not 
prescribe  that  as  a  fixed  rule  of  general  application,  but 
rested  the  decision  upon  the  general  principle  that  the  inten- 
tion of  the  parties  in  that  case  was  thus  so  expressed,  and 
must  control. 

In  the  case  of  Tempest  v.  liawling,  13  East.  18,  a  contract 
for  the  letting  of  lands  was  held  to  be  merely  an  agreement 
for  a  lease,  on  the  ground  that  there  was  not  only  a  stipula- 
tion for  a  future  lease,  but'time  given  to  prepare  it,  and  no 
present  occupation  as  tenant  contracted  for. 

In  Bicknell  v.  Hood,  5  Mees.  (&  Weh  104,  there  was  an 
agreement  to  grant  a  lease  for  years  for  a  certain  specified 
rent,  and  covenants  by  the  party  of  the  second  part  to  accept 
the  lease  and  execute  a  counterpart,  with  a  provision  allow- 
ing the  party  of  the  first  part  to  distram  for  the  rent  of  the 
premises  thereby  agreed  to  be  demised,  at  any  time  after  the 
execution  of  the  agreement.    It  was  contended  that  the  pro- 
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vision  for  distress  fixed  the  instrument  as  a  leBse ;  but  the 
court  held  it  to  be  only  an  agreement  for  a  lease* 

The  doctrine  of  the  English  courts  has  been  generally 
f    adooted  and  applied  in  this  country. 

Hallett  V.  Wylie,  8  John.  47;  Jackaon  v.  tfyers,  3  id.  888;  Green 
^  V.  Clark,  id.  424;  Thornton  v.  Payne,  5  id.  74;  Jackaon  «. 

Kisselbrach,  10  id.  886;  Jackson  v.  Van  Hoesen,  4  Cow.  825; 
Jackson  v.  Delacroix.  2  Wen.  488;  Hunt  v.  Comstock,  16  id, 
666;  Barney  v.  Keith,  4  Wen.  602;  The  People  v.  Gillis,  24 
id.  201;  Averill  v.  Taylor,  8  N.  Y.  44;  Jackson  v.  Moncrlef,  5 

(^  Wen.  26. 

!rhere  seems  to  be  but  one  general  rule  deducible  from  the 
authorities  upon  this  point,  and  that  is,  as  before  stated,  that 
the^  intention  of  the  parties,  as  eyJQced  ^  the  language  jQf 
the  contract,  must  determine  whether  the  contract  is  execu- 
tory or  executed. 
It  follows,  therefore,  that  whenever  the  intention  is  clearly 
expressed  that  the  instrument  shall  operate  as  a  lease,  or 
shall  operate  only  as  an  agreement  for  a  lease,  there  is  no 
room  for  discussion  or  question  as  to  its  character  or  opera- 
tion. The  clearly  expressed  intention  of  the  parties  must 
control.  It  is  only  when  the  language  of  the  agreement  is 
doubtful  or  contradictory,  in  that  respect,  that  it  becomes  a 
question  for  the  courts. 

Taylor's  Lan.  and  Ten.  $$  88,  89. 

There  are  some  cases  where  the  intention  of  the  parties,  as 
expressed  by  the  language  of  the  instrument,  has  been  held 
to  be  controlled  by  other  considerations.  For  example, 
where  a  contract  would  be  valid  as  an  executory  agreement, 
but  as  a  lease  would  be  void,  it  will  be  construed  as  an  agree- 
ment for  a  lease,  upon  the  ground  that  the  parties  must  have 
so  intended.  The  case  of  Clayton  v.  Bwrtenshaw^  5  Bam.  S 
Cress.  41,  is  of  that  character.  The  parties  sufficiently 
expressed  the  intention  to  make  a  lease,  but  they  failed  to 
attach  the  stamp  required  for  a  lease,  but  did  attach  a  stamp 
which  made  it  valid  as  an  agreement  for  a  lease ;  and  it  was 
held  to  be  an  agreement  for  a  lease. 

And  where  a  party  had  no  power  to  make  a  lease,  but  had 
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power  to  make  an  agreement  for  a  lease,  the  instrument  was, 
on  that  account,  held  to  be  only  an  agreement  for  a  lease. 

Haywmrd  «.  HasweU,  6  Adolph.  &  EUis,  2G5. 

So  where  a  part  of  the  agreement  is  left  to  be  determined 
by  subsequent  acts,  or  is  left  uncertain,  and  to  be  fixed  by 
ascertaining  the  customs  of  the  vicinage,  and  is,  therefore, 
void  as  a  lease,  but  valid  as  an  agreement  for  a  lease,  it  will 
))e  construed  as  such  agreement. 

Jonet  V.  Duggan,  1  Jebb  fit  Burke,  8;  4  Irish  Law  R.  S6$  Tay- 
lor's Lan.  and  Ten.§  42. 

That  class  of  cases  proceeds  upon  the  principle  that  the  cir- 
cumstances and  exigencies  of  the  parties  are  stronger  evidence 
of  their  intention  than  any  language  which  they  have  used  in 
their  agreement 

There  are  also  some  incidental  and  subordinate  rules  which 
may  be  deduced  from  the  same  authorities. 

Whenever  the  instrument  contains  the  words  :  "  I  demise," 
or,  "  I  agree  that  the  party  of  the  second  part  shall  hold  and 
enjoy,"  or,  "  it  is  agreed  that  the  party  of  the  first  part  doth 
let,"  or  other  equivalent  expressions,  the  instrument  will  ope- 
rate as  a  lease,  unless  the  contract  contains  words  of  contrary 
import  to  control  the  meaning.  Whenever  the  agreement 
contains  the  substantial  provisions  of  a  lease,  although  the 
word  "  demise,"  or  "  lease,"  or  "  to  let,"  be  omitted,  it  is  to 
be  construed  as  a  lease ;  and  merely  using  the  word  "  agree- 
ment "  will  not  make  the  contract  an  executory  agreement, 
if  it  imports  the  intention  to  convey  an  estate.  Even  the  pro- 
vision for  the  making  of  a  future  lease  is  not  controlling, 
when  it  is  clearly  the  intention  of  the  parties  to  pass  a  pro- 
sent  interest  The  words,  "  does  this  day  agree  to  let  for  the 
term  of  ten  years,"  were  held  to  constitute  a  present  demise. 

Staoiforth  v.  Fox,  7  Bing.  R.  690;  1  Piatt  on  Leases,  69S  et  seq. 

The  same  rules  and  principles  apply  in  determining  whether 
an  instrument  is  to  be  construed  as  an  assignment  of  an  estate, 
or  merely  as  an  agreement  to  make  an  assignment  of  it  at 
some  future  time. 

2.  Another  point  to  be  determined  is,  whether  the  con- 
tract is  a  lease  or  an  assignment    This  question  cannot  arise 
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nntil^  it  has  been  determined  to  be  a  contract  executed,  as 
distinguished  from  a  contract  exectUory,  for  both,  leases  and 
assignments,  alike  belong  only  to  the  former  class  of  con- 
tracts ;  but  after  that  preliminary  point  has  been  decided, 
and  the  instrument  has  been  found  to  be  embraced  in  the 
class  of  contracts  distinguished  as  contracts  execiUed,  then 
arises  the  question,  to  which  subdivision  of  that  class  it 
belongs,  the  subdivision  of  leases,  or  the  subdivision  of  assign- 
ments. This  question  has  been  the  sbuject  of  much  discus- 
sion in  the  books  and  in  the  courts,  and  may  be  regarded  as 
now  presenting  but  a  single  point  open  to  debate  in  any  par- 
ticulai'  case.  There  has  been  no  dispute  as  to  the  difference 
between  a  lease  and  an  assignment.  The  one  creates  an 
estate,  and  the  other  merely  transfers  it.  The  one  is  a  con- 
tract which  initiates  and  continues  a  right  of  possession,  and 
the  other  merely  assigns  that  contract.  It  follows,  therefore, 
that  whether  a  contract  of  conveyance  is  a  lease  or  an  assign- 
ment, depends  entirely  upon  the  point  whether  it  leaves  any 
estate  in  the  party  who  thereby  makes  conveyance.  If  it 
leaves  an  estate  in  the  grantor,  it  is  a  lease  ;  if  it  leaves  no 
estate  in  him,  it  is  an  assignment.  It  has  never  been  denied 
that  there  was  a  marked  difference  between  the  operation  of 
the  two  instruments ;  but  whether  some  particular  deed  of 
conveyance  was  a  lease  or  an  assignment,  has  frequently  been 
the  subject  of  discussion  and  decision  in  the  courts.  The 
English  authorities  upon  the  subject  have  been  elaborately 
.reviewed  by  Piatt  in  his  work  on  leases. — (1  Piatt  on  Leases^ 
pp.  9-23.)  The  conclusion  to  which  he  arrived  was,  that  aV 
reversion  in  the  grantor  is  indispensable  to  a  lease ;  that  is,  I 
if  the  instrument  conveys  all  the  estate  of  the  grantor,  it  i^ 
an  assignment.  If  it  conveys  a  less  estate  than  the  grantorX 
had,  and  what  is  not  conveyed  remains  in  the  grantor,  it  is  a ) 
lease.  That  is  the  general  doctrine  of  the  elementary  writers  i 
of  England  upon  this  point  y 

2  Bl.  Com.  176,  817;  2  Prest.  on  Conveyancing,  124;  Smith  on 
Real  and  Personal  Prop.  527;  Shep.  Touch.  266;  Bacon  Abr. 
Leases  I,  8 ;  Prest.  on  Conveyancing,  p.  124. 
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It  will  be  found  on  an  examination  of  tHe  authorities,  that 
it  has  never  been  distinctly  contended  that  when  the  grantor 
conveyed  all  his  estate  in  the  premises,  the  instrument  was  a 
lease.  The  cases*  sometimes  claimed  to  put  forth  that  doc- 
trine, only  find  that  all  the  estate  was  not  transferred,  and 
base  their  reasoning  on  some  peculiar  provisions  of  the  instru- 
ment, which  might  induce  the  belief  that  the  parties  supposed 
they  were  making  a  lease.  They  are  cases  where  forms 
have  been  mistaken  for  substance.  ^ 

The  same  rule  prevails  in  this  country.  The  distinction 
between  an  assignment  and  a  lease  is  stated  in  Taylor's  Lan. 
and  Ten.  §  426,  as  follows :  *'  An  assignment  of  a  lease  is  the 
transfer  of  the  tenant's  whole  estate  therein  to  some  third 
person.  It  differs  from  a  lease  in  this,  that  by  the  latter  the 
lessor  grants  an  interest  less  than  his  own,  reserving  to  him- 
self  a  reversion ;  but  by  an  assignment,  he  parts  with  the 
whole  property."  He  also  sisiys  of  a  lease  in  ^  16  :  '*  It  is 
essential  to  a  lease,  also,  that  some  reversionary  interest  be 
left  in  the  lessor,  for  if  he  parts  with  his  whole  interest  in  the 
premises,  or  makes  a^  lease  for  a  period  exceeding  his  teim, 
it  will,  in  either  case,  amount  to  an  assignment." 

That  18  the  doctrine  of  all  the  authorities  which  treat  of  the 
subject 

See  1  HiUiard  on  Real  Prop.  ch.  15;  1  Washburn  on  Real  Prop. 
.  888,  885;  Smiley  «.  Van  Winkle,  6  Cal.  605;  Lee  v  Payn,  4 
Hich.  106. 

There  is  a  case  or  two  in  the  New  York  Beports  where  the 
reporter's  notes  might  be  cited  as  evidence  of  a  contrary  doc- 
trine. In  the  case  of  The  People  v.  Robertson,  39  Barb.  9, 
it  is  said  in  the  reporter's  notes,  prefixed  to  the  case,  that 
"an  under-lease  by  the  lessee  of  premises,  for  the  whole 
unexpired  term,  reserving  the  right  to  re-enter,  is  a  sub-lease 
and  not  an  assignment,  and  the  party  giving  the  sub-lease  can 
re-enter  for  a  breach  of  the  condition,  although  there  is  no 
reversion  remaining  in  him." 

The  doctrine  of  the  note  is  unauthorized  by  the  case.  The 
court  found  there  was  a  reversion  in  the  lessor ;  that  the  fii'st 
lease  did  not  expire  until  twelve  o'clock  of  the  first  day  of 
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May,  while  the  second  expired  at  twelve  o'clock  at  night  of  the 
thirtieth  of  April ;  and  that  there  was,  therefore,  a  period  of 
time  intermediate,  when  the  sub-lessor  '*  had  the  right  of 
entry  and  of  possession  of  the  premises." 

The  case  of  Post  v.  Eeamey^  2  N.  Y.  394,  was  evidently 
placed  upon  the  ground  that  because  the  sub-lessee  cove- 
nanted to  surrender  the  premises  at  the  end  of  the  term  to 
the  sub-lessor,  the  latter  had  thereby  the  necessary  reversion  ' 
to  constitute  a  lease.    There  are  other  cases  of  like  character. 

Piggott  o.  Mason,  1  PaigOi  412{  Linden  &  Frits  v.  Hytbom,  8 
Sandf.  S.  C.  Rop.  668. 

There  is,  therefore,  in  these  cases,  no  authority  for  the 
doctrine  that  an  instrument  of  conveyance,  which  transfers 
the  whole  estate  of  the  party  making  it,  can  operate  as  a 
lease. 

Whether  a  covenant  to  surrender  at  the  end  of  the  term 
constitutes  a  reversion,  is  a  very  different  question,  about 
which  there  may  be  differences  of  opinion.  But  there  seems 
to  be  no  dispute  that  there  must  be  a  reversion  left  in  the 
party  who  makes  the  conveyance,  in  order  to  give  to  it  the 
character  of  a  lease.  There  may  be  an  apparent  absurdity  in 
holding  that  a  covenant  to  surrender,  which  cannot  take  place 
until  the  end  of  a  tenancy  which  is  co-extensive  with  another 
tenancy,  leaves  an  interval  of  time  between  the  two.  It  must 
be  a  very  small  point  for  a  landlord  to  stand  upon ;  but  it  is 
hardly  equal  in  absurdity  to  holding  that  a  party  can  be  a 
landlord  who  has  no  reversion,  and  therefore  no  estate  in  the 
land. 

The  doctrine  of  those  cases  is  equivalent  to  this,  that  every 
conveyance  of  land  in  the  form  of  a  lease,  is  a  lease.  Of 
course,  the  converse  of  that  doctrine  would  be  equally  true, 
that  every  conveyance  in  the  form  of  an  assignment  is  an 
assignment ;  and  stated  in  that  way,  the  absurdity  is»obviou8 
to  those  who  are  sufficiently  familiar  with  the  law  to  ]:9adily 
distinguish  the  difference  between  a  lease  and  an  assignment. 

But  if  those  cases  may  have  thrown  any  doubts  about  the 
subject,  those  doubts  have  been  entirely  dispelled  in  the 
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case  of  Bedford  v.  Terkune,  80  JV.  Y.  463.  The  rule  is 
there  stated,  that  '*  when  the  transfer  is  of  the  whole  term, 
the  person  taking  is  an  assignee  and  not  an  undertenant, 
although  there  is  in  form  an  underletting.  It  is  essential  to 
an  undeitenancy  that  it  be  of  a  part  only  of  the  unexpired 
term." 

The  court  were  not  unanimous  in  the  decision  of  the  case, 
but  there  were  no  differences  of  opinion  expressed  upon  that 
point  ^ 

The  rule  was  very  fiilly  and  concisely  stated  in  Smiley  v. 
Van  Winkle^  6  Gcd.  605,  as  follows :  "  A  conveyance  by  a 
lessee  of  the  remainder  of  his  unexpired  term,  though  it 
employ  words  ordinarily  used  in  a  demise,  and  contains  a 
reservation  of  rent,  and  the  right  of  re*entry  on  covenants 
broken,  is  not  an  underletting  or  sub-lease,  but  is  considered 
in  law  as  an  assignment  of  his  whole  interest,  as  there  remains 
in  him  no  reversion  of  the  estate,  it  being  one  of  the  essentials 
of  a  lease  that  it  should  contain  a  reversion  in  favor  of  the 
grantor." 

The  principle  of  the  distinction  between  a  lease  and  an 
assignment  can  be  readily  understood  and  appreciated.  The 
person  who  has  an  estate  in  land,  holds  his  estate  as  the  party 
of  the  second  part  to  a  lease,  patent,  or  grant,  which  created 
and  continues  to  sustain,  the  estate.  If  he  transfers  his  right 
of  possession  to  another,  he  either  assigns  the  contract  by 
which  he  holds,  or  makes  a  new  contract  for  another  holding. 
In  the  first  case,  his  grantee  succeeds  him  as  the  party  of  the 
second  part  to  the  grant  under  which  he  held,  and  becomes 
the  party  to  that  grant.  In  the  second  case,  his  grantee 
comes  to  the  possession  as  the  lessee  of  the  new  estate,  and 
holds  his  right  of  possession  under  the  same  instrument  which 
conveyed  the  estate  to  him ;  while  his  grantor  still  remains 
the  party  to  the  first  grant,  and,  in  regard  to  the  new  estate, 
is  known  as  the  reversioner.  In  the  one  cajse,  the  grantee 
succeeds  the  grantor  as  a  tenant.  In  the  other,  he  becomes 
the  tenant  of  the  grantor.  The  distinction  is  as  wide,  if  not 
as  obvious,  as  the  distinction  between  the  making  of  an  agree- 
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ment  to  pay  money,  and  making  an  assignment  of  such 
agreement ;  the  one  is  a  contract  to  pay,  and  the  other  a 
transfer  of  such  a  contract. 

The  usual  granting  words  of  a  lease  are,  demise  and  to 
farm  let ;  and  of  an  assignment,  assign  and  transfer ;  but  the 
character  of  the  instrument  cannot  be  determined  by  those 
words.  The  question  always  turns  upon  the  point,  whether 
the  conveyance  passes  the  whole  estate  of  the  grantor.  If  it 
passes  the^  whole,  it  is  an  assignment :  If  less,  it  is  a  lease. 

There  is  a  note  to  the  case  of  The  King  v.  WiUon^  5  Mann. 
&  It.  157,  where  this  question  is  incidentally  referred  to ; 
and  it  is  claimed  that  the  intention  of  the  party  making  the 
instrument,  must  control  its  character^  instead  of  its  being 
fixed  by  the  fact  of  conveying  or  not  conveying  the  whole 
interest  of  the  grantor.  Mr.  Washburn,  in  his  work  on  Beal 
Property,  has  referred  to  that  note,  and  approved  of  it  as 
containing  "  probably  the  true  doctrine." — (1  Wash,  on  Meal 
Prop.  335.)  He  was  undoubtedly  in  error.  The  intention 
of  the  parties,  as  expressed  by  the  language  of  the  instru- 
ment, has  been  allowed  to  control  no  further  than  to  deter- 
mine, whether  the  contract  was  executory  only,  or  vested  an 
interest ;  and  if  vested,  whether  the  interest  was  the  whole 
or  only  a  part  of  what  belonged  to  the  grantor.  No  case 
can  be  found,  holding  that  when  the  whole  of  the  estate  of 
the  gi*antor  is  conveyed,  the  instrument  may,  notwithstand- 
ing, be  made  a  lease,  by  the  mere  expression  of  such  inten- 
tion on  the  part  of  the  grantor.  On  the  contrary,  it  has  been 
repeatedly  decided,  .that  the  expression  of  such  intention,  can 
not  make  an  instrument  a  lease,  which  lacks  the  essential  ele- 
ments of  a  lease.  It  must  convey  a  part  of  the  interest  of 
the  gi'antor,  leaving  the  rest  in  him  ;  and  when  it  does  not 
effect  both  those  results,  no  expressed  intention  of  the  parties 
can  make  it  a  lease. 

Hope  V.  Booth,  1  Barn.  &  Adolpb.  498;  20  Eng.  Com.  Law  Rop. 
674;  Parmenter  v.  Webber,  8  Taunt.  598;  4  Eng.  Com.  Law 
Rep.  298;  Sackctt  &  Reed  v.  Barnum,  22  Wen.  605. 

The  case  of  Parmenter  v.  Webber y  8  Taunton,  593,  is  Hie 
first  of  the  cas^  here  cited,  in  point  of  time.    In  that  case, 
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the  defendant  was  the  lessee  and  tenant  of  two  different  par- 
cels of  land  which  he  held  of  different  lessors  and  landlords. 
The  defendant  being  so  in  possession,  made  an  agreement  in 
writing  with  the  plaintiff,  Parmenter,  by  which  *'  the  plaintiff 
was  to  have  the  two  farms  during  the  leases  of  the  same,  the 
plaintiff  to  remain  tenant  to  the  defendant  during  the  leases  J' 
The  agreement  further  provided  for  the  payment  of  rent  by 
the  plaintiff  to  the  defendant  The  plaintiff  failed  to  pay  the 
rent  according  to  the  agreement.  The  defendant  distrained 
therefor,  and  the  plaintiff  brought  replevin.  The  right  to 
distrain  depended  upon  the  character  of  the  agreement ; 
whether  it  was  a  lease,  or  an  assignment  On  the  part  of 
the  defence  it  was  contended  that  it  was  a  lease,  on  the 
ground  that  the  parties  had  expressly  provided  that  the 
plaintiff  should  remain  the  tenant  of  the  defendant ;  and  if 
**  to  be  held  to  be  an  assignment,  it  must  be  so  held  in  defi- 
ance of  express  words  creating  the  relationship  of  landlord 
and  tenant '^  The  court  were  unanimous  in  the  opinion  that 
the  instrument  amounted  to  an  absolute  assignment,  and  that 
the  plaintiff  was  entitled  to  judgment 

In  Hope  V.  Booths  1  Bam.  <&  AdolphuSy  498,  there  was 
an  agreement  in  writing  to  grant,  sell  and  convey  certain 
land  for  the  sum  of  JC900  ;  which  sum,  on  remaining  a  charge 
upon  the  land,  was  to  be  paid  at  the  end  of  a  certain  number 
of  years,  with  interest  thereon,  at  the  rate  of  £4  10s  per  cen- 
tum ;  and  it  was  expressly  agreed  that,  in  case  the  interest 
should  be  in  arrear  and  unpaid.  Booth  "  should  be  deemed 
and  considered  as  a  tenant  to  the  said  Hope,  his  heirs  or 
assigns,"  at  the  yearly  rent  of  £A0  10s ;  and  it  should  be 
lawful  for  Hope,  his  heirs  or  assigns,  to  enter  and  distrain 
and  sell  and  dispose  of  the  distress,  in  the  same  manner  as 
in  distress  for  rent  reserved  by  lease.  The  vendee  was  let 
into  possession,  one  half  year's  interest  became  due  and  was 
collected  by  distress.  Another  rent  became  due,  and  an 
action  of  covenant  was  brought  against  the  defendant  The 
right  to  recover  depended  upon  whether  th6  deed  was  to  be 
construed  as  a  lease.    It  was  held  by  the  court,  that  notwith- 
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standing  the  express  provision  to  the  contrary,  the  parties 
were  vendor  and  purchaser,  and  not  lessor  and  lessee,  and 
the  action  could  not  be  maintained. 

The  doctrine  in  those  cases  has  been  adopted  in  this 
country.  In  SackeU  v.  Bamum,  22  Wen.  605,  the  same 
question  was  presented  and  responded  to  in  the  same  way. 
There  was  an  agreement  under  seal,  between  the  Weeds  of 
the  first  part,  and  Bamum  of  the  second  part,  whereby  the 
Weeds  agreed  to  sell  and  convey  to  Bamum,  a  certain  farm ; 
and  Bamum  was  to  pay,  in  addition  to  certain  other  sums, 
fourteen  hundred  dollars,  in  fourteen  equal  annual  payments, 
with  annual  interest ;  and  it  was  expressly  agreed  "  that  the 
relation  of  landlord  and  tenant  shall,  and  does  henceforth 
exist  between  the  parties  to  all  intents  and  purposes,  and 
that  the  parties  of  the  first  part  may  collect  and  recover  all 
moneys  becoming,  or  to  become  due  on  this  contract  of  and 
from  the  party  of  the  second  part,  by  distress  or  otherwise, 
as  for  so  much  rent  due  ;"  and,  in  case  Bamum  should  fail, 
in  the  payment  of  the  principal  and  interest  above  mentioned 
at  the  proper  times,  it  was  agreed  that  the  Weeds  might 
**  consider  and  treat  him  as  a  tenant  holding  over  without 
permission  after  non-payment  of  rent,"  and  turn  him  out  of 
possession ;  and  thereupon  the  contract  was  to  be  at  an  end. 

The  Weeds,  under  that  contract,  claimed  to  be  landlords, 
and  to  be  entitled  to  all  the  rights  and  remedies  of  landlords, 
to  enforce  the  payments  due  to  them.  The  court  held  that 
the  agreement  did  not  create  the  relation  of  landlord  and 
tenant,  and,  consequently,  did  not  give  them  the  rights  and 
remedies  claimed. 

There  is  a  class  of  cases  in  this  State,  arising  under  the 
statute,  giving  a  landlord  the  remedy,  by  sunmiary  proceed- 
ings, for  the  collection  of  rent,  where  the  same  doctrine  has 
been  held.  The  rule  is,  that  the  relation  of  landlord  and 
tenant  can  be  created  only  by  a  lease.  The  parties  must 
occupy  the  positions  to  each  other,  the  one  of  the  reversioner 
or  proprietor  of  the  land,  and  the  other  as  his  tenant,  hold- 
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ing  his  right  of  possession,  by  virtue  of  that  kind  of  contract 
which  is  known  in  the  law  as  a  lease. 

Eveston  v.  Snttoa,  5  Wen.  281  s  Roach  v.  Cosine,  9  id.  227 ;  Sims 
9.  Humphrey,  4  Denio,  185$  Benjamin  v.  Beijamin,  5  N.  Y. 
888;  The  People  v.  Simpson,  28  N.  Y.  65. 

'  A  contrary  rule  would  subvert  the  whole  system  of  indi- 
vidual property  in  land.  No  person  can  hold  an  estate  except 
as  the  tenant  of  some  one,  either  the  State  or  some  individual. 
If  he  could,  by  an  agreement  with  a  stranger  to  the  land, 
make  himself  the  tenant  of  that  stranger,  he  would  have  the 
power  to  destroy  the  rights  of  his  landlord.  The  real  pro- 
prietor of  the  land  might  be  supplanted  at  the  will  of  his 
tenant 

3.  As  to  estates  in  fee,  the  question  whether  the  convey- 
vejance  of  an  individual  is  a  lease,  or  an  assignment,  cannot 
possibly  arise  in  this  State,  or  in  any  other  State,  where  the 
English  act  commonly  known  as  the  statute  quia  empCoi*es 
prevails.  That  statute  controls  the  character  of  the  instru- 
ment, in  that  respect  The  statute  quia  emptorea  made  every 
conveyance  of  an  estate  in  fee  from  one  subject  to  another, 
in  England,  a  transfer  of  the  grantor's  entire  estate  in  the  pre- 
mises. Consequently,  every  conveyance  in  fee,  from  one 
individual  to  another,  was  an  assignment,  by  the  force  of  the 
statute,  m  spite  of  any  possible  conventional  arrangement  of 
the  parties  to  the  contrary. 

4.  The  statute  of  qyia  emptores  was  made  a  part  of  the 
laws  of  New  York,  by  express  enactment,  in  1787.- — (1  Ji. 
L.  70,  ^  1.)  The  effect  was  to  place  the  laws  of  the  State, 
upon  this  point,  on  the  same  footing  on  which  the  law  of 
England  now  stands  and  has  stood  since  the  reign  of  Edward 
the  First,  in  the  year  1290. 

DePeyster  v.  Michael,  6  N.  Y.  505;  Van  Rensselaer  v.  Hays,  19 
id.  76;  Van  Rensselaer  v.  Read,  26  id.  568;  Van  Renssalaero. 
Dennison,  85N.  Y.  893. 

That  such  was  the  law  of  the  State  from  1787,  is  fiilly 
established  by  those  decisions.     Whether  the  English  statute 
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was  a  part  of  the  Colonial  law,  may  be  open  to  question.  In 
DePeyster  v.  Michael^  the  court  assumed  that  it  was  not. 
It  can  hardly  be  said,  that  they  so  decided.  But  in  Van 
Jiensselaer  v.  Hays,  the  question  was  examined  fully,  and 
the  opinion  was  expressed,  that  it  was  in  force  here  ;  and  no 
one  has  ever  attempted  to  answer  the  argument  which  led  to 
that  conclusion.  In  Van  Bensselaer  v*  Head  26  iV".  Y.  563, 
it  was  declared  to  be  a  settled  rule,  "  That,  since  the  passing 
of  the  act  of  1787,  *  concerning  tenures'  (however  it  may 
have  been  before  that  time),  it  has  not  been  possible  to  create 
any  new  tenures  in  this  State  upon  conveyances  in  fee.  Such 
conveyances  operate  as  assignments  and  not  as  leases,  what- 
ever name  may  be  given  to  them,  and  leave  neither  any 
reversion,  nor  possibility  of  reverter  in  the  grantee."  And 
in  Van  Jiensselaer  v.  Denntson,  35  J!f.  Y.  393,  the  court 
reaffirmed  that  doctrine. 

5.  There  is  another  statute  in  this  State,  which  may  have 
important  effects  upon  the  character  of  conveyances  of  land. 
It  is  provided  that  "  The  term  *  heirs '  or  other  words  of 
inheritance,  shall  not  be  requisite  to  create  or  convey  an 
estate  in  fee ;  and  every  grant  or  devise  of  real  estate,  or 
interest  therein,  hereafter  to  be  executed,  shall  pass  all  the 
estate  or  interest  of  the  grantor  or  testator,  unless  the  intent 
to  pass  a  less  estate  or  interest  shall  appear,  by  express 
terms,  or  be  necessarily  implied  in  the  terms  of  such  grant" 

Under  the  operation  of  this  statute,  it  becomes  necessary 
that  a  party  should  expressly  name  in  his  deed  of  convey- 
ance, what  estate  he  intends  to  convey,  unless  he  intends  to 
convey  all  he  has. 

KicoU  ».  Th6  N.  Y.  &  E.  R.  R.  Co.  12  N.  Y.  128, 129. 

The  express  intention  of  the  parties  as  to  the  quantity  of 
the  estate  to  be  conveyed  is,  however,  subject  to  no  implica- 
tions to  the  contraiy,  by  reason  of  the  statute,  but  remains 
the  same  as  at  common  law. 

This  was  a  material  innovation  upon  the  common  law  rule. 
At  conmion  law,  a  lease  with  no  time  named  in  it  as  a  limit 
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to  the  right  of  possession,  unaccompanied  by  livery  of  seisin, 
constituted  a  tenancy  at  will.  And  when  a  termor  granted 
the  land  generally,  the  grantee  was  but  a  tenant  at  will. 

1  Piatt  on  Leases,  662,  658. 

6.  The  effect  of  the  first  section  of  the  act  concerning  ten- 
ures of  1787,  in  this  State,  was  practically  unrecognized,  if 
not  unnoticed,  until  1852.  Interests  and  customs  of  colonial 
growth,  connected  with  manorial  pretensions,  conspired  to 
suppress  the  proper  recognition  of  the  eidstence  and  opera- 
tion of  that  act.  And  although  the  court  of  last  resort  in 
the  State,  then  acknowledged  the  existence  of  the  statute 
and  gave  full  effect  to  its  operations,  it  was  so  much  of  an 
innoyation  upon  the  accepted  understanding  of  the  people 
and  of  the  lawyers,  that  it  was  not  readily  and  fully  adopted. 
There  has  been  no  departure  from  the  decision  of  1852,  when- 
erer  the  attention  of  the  court  has  been  expressly  directed 
to  that  decision.  On  the  contrary,  as  we  have  before  shown, 
it  has  been  expressly  sanctioned,  to  the  extent  of  declaring 
that  conveyances  of  land  in  fee  from  one  individual  to  ano- 
ther, are  assignments,  and  cannot  be  leases,  by  reason  of  the 
operation  of  that  statute.  The  cases  where  the  same  courts 
have  assumed  that  such  conveyances  were  leases,  and  have 
called  them  leases,  are  not  authority  to  the  contrary,  nor 
evidence  of  anything  upon  the  subject,  beyond  the  fact  that 
those  who  made  such  assumptions  and  used  such  terms,  were 
not  sufBciently  familiar  with  the  provisions  of  the  statute  and 
the  decisions  of  the  court  thereupon,  to  have  any  coiTect  or 
definite  ideas  upon  the  subject.  It  must  now  be  regarded  as 
a  settled  question,  that  leases  in  fee  cannot  be  made  by  indi- 
viduals in  New  York,  nor  in  any  other  State  where  the  Eng- 
lish act  here  referred  to  has  been  enacted. 

Yan  Beosselaer  v.  Dennison,  85  K.  T.  898. 
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SECTION    II. 

HOW  LEASES  CAN  BE  MADE. 

1.  At  common  law,  a  lease  of  land  could  be  made  without 
a  written  instrument.  It  was  enough  for  the  perfection  of  a 
lease  for  years  that  the  lessee  entered  into  possession ;  and 
for  a  lease  for  life  or  in  fee,  that  the  contract  was  accompa- 
nied by  livery  of  seisin.  Compacts  of  that  kind  were  in 
common  use  among  people,  who  had  very  little  if  any  know- 
ledge of  the  art  of  writing.  But  as  they  progressed  in 
knowledge  and  in  commerce,  they  soon  learned  the  import- 
ance of  more  certain  and  reliable  evidence  of  the  existence 
and  contents  of  such  agreements.  Hence  it  has  been  very 
generally  provided  that  such  agreements  should  be  in  writing, 
except  when  the  land  was  to  be  held  at  will,  or  for  a  short 
term  of  time. 

3.  In  New  York,  every  lease  for  a  longer  term  than  one 
year  must  be  in  writing.  To  the  extent  of  one  year,  a 
parol  lease  is  valid  and  operative ;  beyond  that  time,  it  is 
invalid  and  inoperative.  To  make  a  good  contract  of  lease 
for  a  longer  period  than  one  year,  the  instrument  must  not 
only  be  reduced  to  writing,  but  must  be  subscribed  by  the 
party  of  the  first  part,  and  the  consideration  must  be  expressed 
in  the  instrument 

2  R.  S.  136,  §  8. 

Similar  statutes  exist  in  all  the  States.  They  were  intended 
to  prevent  frauds  and  perjuries,  and  are  generally  so  charac- 
terized. The  first  legislation  of  the  kind  was  in  England,  in 
the  reign  of  Charles  11.  It  was  then  provided  that  all  leases 
exceeding  the  term  of  three  years  should  be  in  writing.— (29 
Ckas.  lit  cfi.  3,  §  1.)  This  was  the  first  authorized  innova- 
tion upon  the  common  law  mode  of  witnessing  contracts  of 
lease.  Parol  leases  had  been,  before  that  time,  denounced 
and  discountenanced,  as  tending  to  frauds  and  perjuries.  By 
that  statute,  it  was  so  provided  that  all  leases  of  freehold 
estates,  or  terms  of  years,  or  any  uncertain  interest,  whether 
attended  by  the  oeremctny  of  livery  and  seisin,  or  merely 
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by  parol,  and  not  put  in  writing  and  signed  by  the  party  of 
the  first  part,  should  operate  to  create  only  estates  at  will, 
except  leases  for  a  term  not  exceeding  three  years.  IiTEng- 
knd,  leases  were  not  required  to  be  made  by  deed  until  a 
more  recent  date. 

2  Piatt  on  Leases,  p.  8;  7  and  8  Vict.  ch.  78  and  8,  and  9  Tict. 
cb.  106,  §1;  Taylor's  Lan.  and  Ten.  §  28. 

The  general  principle  of  such  enactments  is,  that  estates  in 
land,  which  are  intended  to  endure  for  a  longer  time  than 
one  year,  or  other  short  period,  are  rights  of  too  much 
importance  to  be  left  to  the  disposition  of  oral  testimony. 

Although  a  parol  contract  for  the  leasing  of  land  for  a 
longer  term  than  the  period  fixed  by  statute,  is  void,  yet  if 
the  tenant  enter,  and  by  the  provisions  of  the  coptract  is  to 
pay  rent  at  periods  less  than  the  one  named  in  the  statute,  as 
from  month  to  month,  the  tenancy  will  be  held  to  be  a  ten- 
ancy from  month  to  month.         ^ 

Prindle  v.  Anderson,  19  Wen.  891}  S.  C.  affirmed,  28  Wen.  616. 

And  if  it  be  for  several  years,  it  will  be  a  good  lease  for 
one  year,  when  the  tenant  enters ;  and  when  the  tenant  is 
allowed  to  hold  over  after  the  end  of  the  first  year,  the  agree- 
ment may  become  a  valid  lease  of  an  estate  from  year  to  year. 

Schayler  v.  Leggett,  2  Cow.  660$  The  People  v,  Rickert.  8  Cow. 
226. 

In  Oroswdl  v.  Orane^  7  Barb.  191,  a  parol  lease  of  land 
for  one  year,  to  commence  at  a  fiitiure  day,  was  held  to  be 
within  the  statute  and  void.  It  was  decided  to  be  void,  first, 
within  the  statute  as  to  frtiudulent  conveyances — (2  J3.  8. 
134,  §  6)  ;  and,  if  not  void  wittihl  that  provision,  it  was  held 
void  under  another  statute,  which  makes  all  contracts,  not  to 
be  performed  within  one  year  frx)m  the  making  thereof,  and 
not  in  writing,  to  be  void. 

2  B.  S.  185,  §  2. 

But  that  decision  was  overruled  upon  both  points  in  Youmff 
V.  Dake^  5  N".  Y.  463 ;  and  it  must  now  be  regarded  as  settled, 
under  the  statutes  referred  to,  that  a  parol  lease  of  lands  for 
the  term  of  one  year,  to  commence  at  a  time  subsequent  to 
the  making  of  the  agreement,  is  a  valid  contract. 
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8.  Freehold  estates,  that  isy.estates  in  fee  and  estates  for  life, 
must  not  only  be  in  writing,  in  order  to  be  valid,  but  must  be 
witnessed  by  instruments  under  seal. — (1  li.  S.  738,  §  137.)  . 
In  other  words,  the  contract  must  be  a  deed  in  the  formalities 
of  its  execution  and  attestation.  By  another  provision  of  the 
same  statute,  it  must  be  acknowledged  by  the  maker  before 
some  officer  authorized  to  take  acknowledgments,  or  else  it 
must  be  attested  by  at  least  one  subscribing  witness,  in  order 
to  give  it  effect  as  against  a  purchaser  or  incumbrancer ;  but 
as  between  the  parties  to  the  deed,  it  would  be  valid  and 
effectual  without  an  acknowledgment  and  without  a  subscrib- 
ing witness. 

Wood  «.  Gh&piiij  18  N.  Y.  509;  The  People  v.  Glllis,  24  Wen.  201. 

4.  A  seal,  as  defined  by  Coke,  3  Inat.  169,  is  wax  with  an 
impression ;  but  whether  it  be  wax  or  some  other  material 
attached  to  the  paper,  and  capable  of  receiving  an  impression, 
is  immaterial.  The  law  has  not  fixed  the  kind  or  character 
of  the  material  to  be  used.  It  may  be  a  wafer  or  paste,  or 
any  other  substance  which  possesses  tenacity  for  adherence 
and  capacity  to  receive  and  retain  impressions. 

Warren  v.  Lynch,  5  John.  244;  MiU  Dam  Foundry  v.  Hovey,  21 
Pick.  42S. 

A  piece  of  paper  attached  to  the  instrument  by  a  wafer  is 
a  good  seal.  • 

Pease  v.  Lawson,  88  Miss.  85.  j 

It  is  not  enough  to  make  the  impression  directly  on  the  I 

paper,  except  in  certain  cases  expressly  provided  for  by  sta- 
tute. The  exceptional  cases  embrace  the  seals  of  courts,  of 
certain  public  officers,  and  the  common  seal  of  corporations. 

2  R.  S.  276,  §  10;  Laws  of  1869,  p.  888;  Laws  of  1848,  ch.  197. 

,y^/^\  "t^"^      In  New  Jersey  and  some  of  the  other  States,  the  common 
V .       law  mode  of  sealing  has  been  disused,  and  a  flourish  of  the 
\     pen  at  the  end  of  the  name  is  treated  as  a  substitute  for  a 


A 


seal. 

The  law  of  the  place  where  the  contract  is  to  be  fulfill%d, 
governs  the  subject  A  contract  regarded  as  a  valid  deed 
in  Yirgmia,  by  reason  of  the  letters  ''  L.  S.,''  after  the  signa- 
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tare  of  the  maker,  would  not  be  a  valid  deed  in  New  York, 
where  the  common  law  seal  is  required. 

Warren  v.  Lynch,  5  John.  Rep.  289. 

Where  the  instrument  is  signed  by  several  parties,  one  seal 
is  enough  for  all. — {Mackay  y.  Bloodgood^  9  John.  285.)  It 
is  not  necessary  that  the  contract  should  contain  words  indi- 
cating that  the  parties  have  affixed  their  seals.  It  is  enough 
if  the  seal  appears  annexed. 

Godard's  case,  2  Coke,  5;  21  Pick.  428. 

The  mode  of  attestation  by  a  seal  originated  before  either 
landlords  or  tenants,  generally,  could  write  their  names,  and 
while  the  art  of  writing  was  practiced  chiefly  by  the  priests 
and  lawyers.  ,  The  seal,  with  some  device  peculiar  to  each  indi- 
vidual, was  the  most  unmistakable  evidence,  which  the  maker 
of  a  deed  was  able  to  attach  as  the  evidence  of  the  execution. 
Between  contracts  thus  authenticated  and  those  which  were 
not,  the  law  made  distinctions  and  applied  different  rules. 
Many  of  those  distinctions  were  continued  after  men  bad 
learned  to  write  their  names,  and  some  are  still  presex*ved. 
It  is  true  that  the  seal  is  but  a  relic  of  a  more  ignorant  age, 
and,  of  itself,  for  the  purposes  for  which  it  was  first  applied, 
has  long  since  ceased  to  have  importance.  But  its  retention 
is  made  desirable,  if  not  absolutely  necessary,  by  the  distinc- 
tions which  the  law  has  made  and  still  preserves  between 
contracts  sealed  and  unsealed.  Sealing  alone  was  gufficient 
execution  of  a  deed  until  the  reign  of  Charles  IL 

Jackson  v,  TVood,  12  John.  74;  2  Bl.  Com.  805,  806. 

But  the  mode  of  witnessing  contracts  by  seal  is  not  as  old 
as  the  feudal  system,  and  was  not,  therefore,  the  first  or  origi- 
nal method  of  authenticating  feudal  contracts  of  lease.  The 
feudal  system  originated  and  was  long  practiced  before  the 
art  of  writing  was  known  among  the  people  accustomed  to 
feudal  compacts.  Other  modes  than  writings  were  resorted 
to  in  evidence  of  their  agreements,  and  other  terms  were  used 
to  denote  the  evidence.  Some  of  those  customs  were  con- 
tinued long  after  written  evidence  became  common,  and  until 
a  very  recent  period ;  and  many  of  the  tenns  used  to  indicate 
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the  customs,  are  still  found  in  the  books,  and  require  to  be 
understood.  Before  the  reign  of  Charles  the  Second,  titles 
to  lands  were  traditionary,  and  not  in  writing.  A  grant  or 
lease  was  made  before  that  time  by  putting  the  tenant  into 
the  actual  possession  of  the  land,  by  an  actual  entry  thereon, 
or  by  some  equivalent  act  The  contract  of  lease  was  made 
at  the  same  time,  and  the  actual  entry,  or  its  equivalent  cere- 
mony, was  an  indispensable  part  of  the  evidence.  This  act 
of  entry  was  called  livery  of  seisin,  and  the  contract  was 
called  a  feof&nent.  The  tenants  of  the  manor  in  the  immediate 
vicinage  were  assembled  on  the  occasion^  and  made  witnesses 
to  the  delivery  of  possession  and  to  the  lease,  the  terms  and 
conditions  of  which  were  found  in  the  customs  of  the  country, 
kno  wn  as  the  law  of  feuds. 

2  Bl.  Com.  818}  Go.  Litt.  48  a,  48  b;  2  Wash  on  Real  Prop,  603; 
Grabb's  History  of  English  Law,  92,  888. 

This  mode  of  conveyancing  was  succeeded  by  instruments 
in  writing  authenticated  by  the  seals  of  the  parties.  But  the 
ceremony  of  liveiy  was  for  a  long  time  after  retained  in  prac- 
tice. It  was  necessary  that  the  deed  of  feoffinent,  which  was 
made  the  evidence  of  the  grant,  should  be  accompanied  by 
livery  of  seisin,  in  order  to  give  it  validity,  in  all  cases  of 
freehold  estates. 

5.  There  were  two  kinds  of  livery  of  seisin,  namely,  livery 
in  deed  and  livery  in  law.  The  simple  meaning  of  the  term 
livery  of  seisin,  is,  delivery  of  possession.  Livery  in  deed, 
as  distinguished  from  livery  in  law,  is  livery  in  fact,  that  is, 
an  actual  delivery  of  possession  of  the  lands.  This  actual 
delivery  of  possession  was  practiced  in  different  ways.  The 
feoffor  took  the  ring  or  hasp  of  the  door,  or  a  turf  or  a  twig 
from  the  land,  and  delivered  it  to  the  feoffee  while  they  were 
both  on  the  land,  at  the  same  time  proclaiming  that  it  was 
done  in  token,  or  evidence,  of  the  delivery  of  possession  of 
the  whole  premises,  embraced  in  the  deed  of  feoffinent.  The 
ceremony  was  performed  in  two  different  ways.^(7o.  Litt. 
48  a.)    The  difference  between  the  two  modes  was,  that  in 
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one  case,  the  feoffor  alone  held  the  hasp  of  the  door,  or  the 
twig,  or  other  token ;  and  in  the  other,  both  parties  took 
hold  of  the  token  while  the  feoffor  proclaimed  his  intention 
and  purpose.  And  so  strictly  was  this  ceremony  demanded, 
that  the  deliyeiy  of  the  deed  upon  the  land  was  not  sufficient 
to  give  validity  to  the  transaction.  It  was  necessary  that  the 
feoffor  should,  at  the  same  time,  declare  that  he  deliyei*ed 
the  deed,  in  the  name  of  seisin  of  all  the  lands  described  in  it 
The  material  part  of  the  ceremony  was  the  delivery  of  some- 
thing, while  the  parties  were  upon  the  land,  in  the  name  of 
aeisin  of  the  land.  It  was  not  necessary  that  the  thing  used 
as  a  token  should  have  had  any  connection  with  the.  land,  or 
have  held  any  relation  to  the  transaction. 

4  Cruise  Dig.  60  et  seq.:  Co.  Litt.  4S  a. 

Livery  in  law  was  a  mere  declaration  by  the  feoffor,  while 
the  parties  were  in  sight  of  the  premises,  that  he  gave  the 
land  to  the  feoffee  and  his  heirs,  with  liberty  to  enter  and 
take  possession  of  the  same.  K  the  feoffee  actually  entered 
and  took  possession  in  the  lifetime  of  the  feoffor,  the  effect 
was  the  same  as  though  the  ceremony  of  delivery  had  been 
gone  through  with,  as  practiced  in  liveiy  in  deed.  •  But  if 
either  the  feoffor  or  feoffee  died  before  there  was  an  actual 
entry,  the  feoffioaent  was  void  and  without  effect  The  mere 
words  of  delivery  proclaimed  by  the  feoffor  in  sight  of  the 
premises  were  without  force,  and  the  deed  of  feoflSoient  was 
of  no  value,  unless  the  feoffee  took  actual  possession  of  the 
land  during  the  lifetime  of  the  feoffor. 

2  Bl.  Com.  816. 

The  ceremony  of  livery  of  seisin,  at  first  relied  upon  as  the 
diief  evidence  of  the  feoffinent,  and  then  merely  as  one  of 
the  incidents  of  the  written  deed,  was  continued  in  practice 
in  New  York  until  1830,  and  in  England  until  1845. 

1  R.  S.  788;  §  186;  7  and  8  Tict.  oh.  76;  and  8  and  9  Vict.  ch. 
106;  4  Kent  Com.  480. 

The  design  of  the  ceremony,  in  its  earlier  practice,  was  to 
secure  witnesses  of  the  feoffinent  from  the  tenants  of  the  vici- 
nage ;  and  the  fact  of  actual  entry  would  more  readily  become 


78  THE  LAW  OF  KEAL  PEOFBBTT. 

traditionary,  and  be  remembered,  than  any  mere  words  which 
were  unaccompanied  by  ceremony  of  entry.  When  deeds  of 
feofl^ent  came  into  use,  there  was  no  longer  a  necessity  for 
livery  of  seisin  as  evidence  of  the  feofl&nent,  except  to  give 
notoriety  to  the  transaction,  in  order  to  guard  against  frauds 
by  subsequent  feofl&nents  to  others,  of  the  same  premises. 
That  ojffice  is  now  performed  by  requiring  the  deeds  to  be 
recorded,  and  livery  of  seisin  has  been  entirely  disused. 

2  HiUisrd,  466;  Dart  on  Yendon,  bj  Waterman,  p.  49  et  seq.  of 
the  Editor's  Introduction. 

There  was  one  point  of  difference  between  livery  of  seisin 
and  recording.  A  lease  without  livery  was  void,  even 
between  the  parties,  but  is  valid  without  recording,  as  to  the 
parties. 

Wood  V.  Ghapin,  18  N.  T.  609. 

The  statutes  have  made  another  difference.  Livery  of 
seisin  was  required  only  upon  a  lease  or  grant  of  a  freehold 
estate.  Recording  is  required  in  New  York  in  all  cases, 
except  leases  for  a  term  not  exceeding  three  years,  with  the 
exception  of  certain  counties  wh^e  no  record  is  required, 
except  of  an  estate  of  inheritance. 

1  R.  S.  766,  §1;  762,  $86;  768,  $42. 

6.  There  are  two  classes  of  deeds  of  conveyance  of  lands, 
namely,  deeds  indented,  or  indentures,  and  deeds-poll. 
Indentures  are  deeds  between  two  or  more  parties,  executed 
by  each,  wherein  obligations  are  imposed  on  each  party.  In 
early  times,  the  several  parts  of  the  contract  were  written  on 
the  same  parchment,  with  a  space  or  interval  between  them, 
upon  which  was  inscribed  certain  words,  or  letters  of  the 
alph.  bet  The  several  parts  were  separated  from  each  other 
by  cutting  the  parchment  through  the  words  or  letters 
inscribed  on  the  space  between  them,  in  acute  angles,  instar 
dentiumj  like  the  teeth  of  a  saw.  The  fitting  of  the  one  set  of 
the  acute  angles  into  the  other  identified  the  several  parts 
of  the  instrument,  and  thus  became  a  security  against  frauds. 
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The  indentation  was  formerly  regarded  absolutely  neces- 
sary to  the  validity  of  the  contract 

Co.  Litt.  148  b;  4  Gmise  Dig.  p.  10,  §  21;  4  Bacon  Abr.  60,  51; 
2  Bl.  Com.  296;  Grabb'B  History  of  English  Law,  94. 

That  particular  manner  of  indenting  was  succeeded  by  the 
seyering  of  the  parts  in  undulating  lines.  But  both  modes 
of  indenture,  like  other  derices  of  an  ignorant  age,  passed 
away,  as  men  progressed  in  civilization,  and  nothing  is  left 
but  tte  name  "  indenture,"  which  now  only  signifies  a  deed 
between  two  or  more  parties,  and  signed  by  all,  containing 
several  and  reciprocal  obligations  upon  each.  A  deed-poll 
is  a  deed  executed  by  only  one  party,  for  the  purpose  of 
conveying  or  releasing  the  rights  of  that  party  to  the  other 
parties  named.  It  is  not  strictly  a  contract  between  two  par- 
ties, but  rather  a  declaration  of  the  party  making  it,  that  ho 
has  assigned  or  released  certain  rights  and  interests  to  another, 
and  is  binding  as  a  contract  only  upon  the  maker.  Upon 
him  the  covenants  and  conditions  of  the  deed  are  as  binding 
as  though  the  instrument  was  an  indenture. 
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CHAPTER  V. 

WHO  MAT  BE  PARTIES  TO  THE  CLASS  OF  CON- 
TRACTS WHICH  CREATE  ESTATES. 


SECTION    I. 

Thx  State  as  a  Party. 

1.  The  State  can  make  grants  of  all  its  nngranted  lands.    The  adoption 

of  certain  patents  ftom  the  Crown  of  England. 

2.  The  manner  in  which  the  State  makes  grants  or  leases.    The  oom- 

missioners  of  the  land  office;  their  duties. 
8.  The  effect  of  a  grant  from  the  State  upon  the  grantee's  capacity  to 

take.    Differs  in  that  respect  from  a  grant  by  an  individual.    The 

reason  of  the  distinction. 
4.  A  grant  or  patent  firom  the  State  is  a  lease  in  its  legal  operation  and 

effect. 

SECTION    II. 
What  Indiyiduals  mat  bx  Partus  to  Gontraots  orsatiro  Estatrs  iv 
Land. 

1.  The  general  rule  that  every  citizen  of  the  United  States  may  hold 

land. 

2.  Statutes  as  to  rights  of  aliens.  ' 
8.  Their  common  law  rights  to  hold  land. 

4.  Their  rights  at  common  law  examined  and  defined.  Ftr$t — ^As  to 
the  right  to  take  by  purchase.  Second^^BXi  an  alien  who  claims 
by  purchase  or  devise,  but  who  is  not  in  possession,  maintain  eject- 
ment against  a  party  in  possession. 

6.  Certain  special  statutes  as  to  aliens,  and  decisions  thereunder. 

6.  As  to  estates  for  years. 

SECTION   I. 

THE  STATE  AS  A  PABTT. 

1.  The  State,  as  the  absolute  owner  of  all  lands  lying 
within  its  territorial  limits,  can  make  grants  to  individuals  of 
any  of  its  ungranted  lands.  Every  such  grant  creates  an 
estate,  and,  as  before  shown,  every  individual  interest  in 
lands  must  trace  its  title  from  such  a  grant  This  point  is 
often  lost  sight  of,  because  it  is  seldom  necessary  for  a  per- 
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8on  claiming  title  to  lands  to  substantiate  his  claim  by  the 
actual  production  of  letters  patent  from  the  State,  or  other 
record  or  written  evidence.  If  he  is  in  possession,  the  pos- 
session alone  is  presumptive  evidence  of  such  grant,  and  suffi- 
cient, until  in  some  way  repelled ;  and  if  out  of  possession, 
he  can  generally  rest  his  claim  of  title,  so  far  as  this  point  is 
concerned,  upon  the  deed  or  will  of  some  person  who  was 
at  the  time  in  possession,  without  tracing  the  title  back  to 
its  original  source  by  the  production  of  the  grant  or  patent 
of  the  State.  Possession  under  claim  of  title,  uninterruptedly 
continued  for  twenty  years,  is  made  conclusive  evidence  by 
statute  of  a  grant  in  fee  from  the  State,  as  against  individual 
contestants  ;  and,  continued  for  forty  years,  is  conclusive  evi* 
dence  against  the  State. 

2  R.  S.  292;  Code,  §§  76,  78. 

But  these  statutes  do  not  dispense  with  a  grant  from  the 
State,  as  the  foundation  of  an  individual  title  ;  they  only,  in 
effect,  provide  a  mode  of  proving  such  grants. 

Patents  of  lands  from  the  crown  of  England,  adopted  by 
the  State,  ti^reupon  became  effective  as  letters  patent  directly 
frt)m  the  State. 

By  the  first  constitution  of  the  State,  all  grants  of  land 
made  by  the  king  after  the  14th  day  of  October,  1775,  were 
declared  void,  while  those  made  before  that  time  were  con- 
firmed as  valid. — {Sec,  36.)  That  provision  has  been  repeated 
in  each  of  the  subsequent  constitutions. 

'    Const.  1822,  Art.  7,  Sec.  14;  1846,  Art.  1,  Sec.  18. 

A  great  number  of  patents  were  thus  accepted  and  adopted 
as  obligatory  on  the  State,  in  the  same  manner  and  to  the 
same  extent  as  though  the  State  was  the  original  grantor  and 
contracting  party.  The  cases  wherein  those  patents  have 
been  the  subject  of  judicial  investigation  and  construction, 
are  cited  in  4  AbboWs  Digest^  330.  Patents  of  land  from 
the  federal  government  are  treated  in  a  similar  manner. 

WOcoz  V.  Jackson,  18  Peters,  498. 

^2.  The  whole  subject  of  disposing  of  the  unappropriated 
lands  of  the  State,  and  of  executing  grants  or  patents 

6 
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therefor,  was,  at  an  early  period,  eommitted  to  certain  State 
officers,  who,  by  reason  of  holding  certain  offices  in  the  State, 
were  declared  commissioners  of  the  land  office.  It  was  first 
provided  that  the  governor,  lieutenant  governor,  the  speaker 
of  the  assembly,  the  secretary  of  State,  the  attorney  general, 
the  surveyor  general,  the  comptroller  and  the  treasurer  of 

the  State,  shall  ez-officio  be  and  continue  commissioners  of 

< 

the  land  office,  to  direct  the  granting  of  the  unappropriated 
lands  of  the  State,  according  to  such  powers  and  directions 
a$;  shall,  from  time  to  time,  be  prescribed  by  law ;  and  that 
all  powers  invested  or  to  be  invested  in  them,  might  be  law- 
fully exercised  by  any  three  of  them,  of  whom  the  surveyor 
general  shall  always  be  one. 

1  Greenleaf,  280;  1  R.  L.  292. 

This  statute  remained  unchanged  until  the  adoption  of  the 
constitution  of  1846,  except  that  the  governor  was  left  out 
of  the  conunission. — (1  Ji.  S.  113.)  The  same  officers,  with 
the  State  engineer  added,  were  then  made  by  the  constitution 
commissioners  of  the  land  office. 

Const.  1846,  Art.  5,  Sec.  6. 

Under  the  foregoing  arrangement  for  the  disposition  of 
the  unappropriated  lands  of  the  State,  it  has  been  held  that 
a  patent  or  grant  of  lands  signed  by  the  governor,  is  without 
efifect,  until  it  has  been  approved  by  the  conmaissioners  of  the 
land  office,  and  has  passed  the  secretary's  office. — (^Jackson  v. 
DouglasSj  5  Cow.  460.)  It  was  there  decided  that  the  gov- 
ernor, as  such,  had  no  authority  to  sell,  or  contract  for  sale, 
the  unappropriated  lands  ;  that  he  was  one  of  the  ex  officio 
commissioners  only,  and  had  no  greater  power  than  any  other 
member  of  the  board ;  and  that  his  mere  signature  to  a  patent 
did  not  afford  evidence  that  the  patent  had  been  approved 
by  the  commissioners.  Consequently,  a  patent  which  passed 
the  secretary's  office,  February  28,  1787,  was  held  to  have 
precedence  of  a  patent  signed  by  the  governor,  August  14th, 
1786,  because  the  latter  did  not  pass  the  secretary's  office 
until  July  27th,  1790. 

But  a  patent  of  land  dated  the  4th  of  December,  a:nd  paask 
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ing  the  secretary's  office  the  28th  of  the  same  month,  was 
held  to  relate  back  to  the  time  of  the  date,  so  that  the  pat- 
entee could  maintam  trover  for  timber  cut  intermediate  the 
two  periods,  by  persons  who  had  no  claim  of  title  to  the 
land. — {Heaiti  v.  Ro98^  12  John.  140.)  The  doctrine  of  rela- 
tion was  applied  in  this  case,  as  it  has  been  in  the  case  of 
deeds  of  conveyance  by  individuals ;  that  is,  where  there  are 
divers  acts  concurrent  to  make  a  conveyance,  estate  or  other 
thing,  the  original  act  shall  be  preferred ;  and  to  this  the 
other  act  shall  have  relation. 

Jackson  «.  Runtay,  8  Cow.  76. 

In  Jackson  v.  Dougluss^  the  court  decided  the  doctrine  of 
relation  to  be  inapplicable,  for  two  reasons ;  the  one,  that 
there  was  no  sufficient  evidence  when  the  contract  for  the 
land  was  made,  or  that  there  was  any  previous  contract ;  and 
the  other,  that  the  interests  of  third  persons  intervened, 
against  whom  the  doctrine  of  relation  did  not  apply. 

3.  A  patent  of  an  estate  of  inheritance  from  the  State,  not 
only  bestows  upon  the  patentee  the  lands,  but  also  the  capa- 
eify  to  take  and  hold  and  transmit  to  his  heirs  the  estate  con- 
veyed, altiiaugh,  independent  of  the  patent,  he  can  have  no 
heirs  capable  of  inheriting.  This  has  been  so  held  in  regard 
to  an  Indian  grantee,  an  aKeu  grantee,  and  a  slave  grantee. 
In  Goodel  v,  Jackson^  20  John.  594,  the  patent  was  made 
to  an  Oneida  Indian,  who,  by  th^  laws  of  the  State,  was  not 
a  citizen.  It  was  held  to  carry  the  estate  to  him  and  his 
Indian  heirs,  without  jegard  to  their  civil  condition  and  rela- 
tion. In  Jackson  v.  Etz^  5  Co^o.  314,  a  grant  of  land  to  an 
alien  soldier,  who  died  during  the  war,  was  construed  to 
enable  his  heirs,  though  aliens,  to  inherit  the  estate.  And  in 
Jackson  v.  Lervey^  5  Cow.  397,  a  patent  of  lands  made  to  a 
slave  was  held  not  only  to  give  to  the  slave,  the  right  to 
hold  the  estate  conveyed,  but,  to  his  slave  children  bom  of 
a  slave  mother,  the  right  to  take  by  inheritance.  See  also, 
4  Ahb.  Dig.  331. 

The  same  doctrine  has  been  applied  to  patents  granting 
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lands  to  a  body  of  men,  as  distinguished  from  grants  to  men 
as  individuals.  The  patent  is  construed  to  confer  a  quasi 
corporate  capacity,  sufficient  to  take  and  hold  the  estate  con- 
veyed in  a  corporate  character. 

The  leading  case  upon  this  branch  of  the  subject  is  North 
Hempstead  v.  Hempstead,  2  Wen.  109.  There  had  been  a  grant 
in  colonial  times,  first,  as  early  as  1644,  when  the  province  was 
called  New  Netherlands,  and  was  under  the  Dutch  rule  ;  and 
then,  confirmed  in  1685  by  the  authority  of  Great  Britain,  when 
a  patent  was  issued  to  certain  individuals  on  behalf  of  them- 
selves and  associates,  the  freeholders  and  inhabitants  of  the 
town  of  Hempstead,  conveying  the  land  to  them  and  their 
successors ;  and  also  bestowing  along  with  it  the  privileges 
and  immunities  of  a  town.  This  was  held  not  only  to  con- 
vey the  land,  but  to'  constitute  the  patentees  a  corporation^ 
capable  of  holding  it  in  a  corporate  character. 

In  Denton  v.  Jackson,  2  John.  Oh.  Reps.  320,  it  was  held, 
of  the  same  patents,  that  private  individuals  of  the  tovm 
could  not  file  a  bill  in  behalf  of  themselves,  or  in  behalf  of 
the  town,  to  establish  the  rights  of  the  town  to  its  property 
in  the  lands,  because  the  patent  was  to  the  inhabitants  of  the 
town  in  their  corporate  capacity. 

The  People  v.  8chemm*hom,  19  Barb.  540,  presents  a 
similar  state  of  facts,  to  which  the  same  doctrine  was  applied 
by  the  court.  It  was  held  that  a  conveyance  of  land  by  the 
sovereign  authority,  invests  the  grantees  with  the  requisite 
power  to  take  and  hold  it ;  and,  if  the  grant  is  to  a  body  of 
men,  imder  a  general  description,  it  creates,  at  least,  a  quasi 
corporation. 

These  cases  are  placed  by  the  courts  exclusively  on  the 
ground  that  the  party  making  the  grants  had  the  sovereign 
power,  and  therefore  must  be  intended  to  have  conferred 
upon  the  other  parties  all  the  necessary  capacities  which  the 
exigencies  of  the  contracts  required  for  the  enjoyment  of  the 
rights  bestowed.  In  that  view  the  court,  in  North  Hempstmd 
V.  Hempstead,  distinguished  that  case  from  Jackson  v.  Corey ^ 
8  John.  H.  301,  and  Uombeck  v.  Westbrook^  9  id^  73,  where 
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it  was  held,  in  the  first  case,  thnt  the  people  of  the  ooiinty  of 
Otsego  could  not  take  by  grant,  on  the  groand  that  the 
county  was  not  incorporated  ;  and,  in  the  last,  that  the  town 
of  Rochester  was  incapable  of  taking  on  estate  in  fee,  for  the 
same  reason.  In  those  cases  the  grants  were  from  individuals, 
and  did  not  confer  personal  capacity  upon  the  grantees  to 
take,  because  the  grantors  had  no  power  to  bestow  such 
capacity. 

When  patents  bear  upon  their  face  evidence  of  hav- 
ing been  properly  issued,  their  regularity  cannot  be  ques- 
tioned in  an  action  between  individuals.  A  person  resting 
title  upon  such  patents  is  not  required  to  prove  the  regularity 
of  the  proceedings  prior  to  the  issuing  the  patents,  in  a  suit 
with  an  individual.  If  {here  was  irregularity  or  mistake  in 
the  prior  proceedings,  the  patent  is  merely  voidable,  and  can 
be  avoided  only  by  direct  proceedings  to  cancel  or  annul  it 

Jackson  v.  LawtoOi  10  John.  28;  Jackson  v.  Hart,  12  John.  77; 
NeweU  v.  Casanii  6  Monf.  288;  Jackson  v.  Marsh,  6  Cow.  281; 
Brady  v.  Begun,  86  Barb.  588 ;  The  People  v.  Mauran,  5  Denio, 
SdS;  Parmelee  v.  The  Oswego  &  Syracnse  R.  R.  Co.  6  N.  T. 
76;  HUl  V.  MUler,  86  Mo.  882. 

But  that  rule  does  not  apply  to  sales  and  conveyances  by 
State  and  municipal  officers,  for  the  non-payment  of  taxes, 
and  other  like  cases.  The  party  who  claims  rights  under 
that  class  of  proceedings,  is  bound  to  prove  all  that  is 
required  to  make  the  conveyance  regular  and  valid  by  other 
evidence  than  the  deed. 

Sharp  «.  Spier,  4  Hill,  86;  Yarick,  «.  Tallman,  2  Barh.  118; 
Williams  v.  Peyton,  4  Wheaton,  77 ;  Jackson  v.  Shephard,  7 
Cow.  88;  Striker  v.  Kelly,  2  Denio,  828. 

The  reason  for  the  distinction,  sometimes  given  in  the 
books,  is,  that  in  case  of  a  patent  from  the  State,  it  must  be 
legally  presumed,  that  the  officers  intrusted  by  the  State  with 
the  duty  of  granting  the  unappropriated  lands,  have  done 
th^ir  duty  in  regard  to  it,  and  therefore  the  surveys  and 
patents  should  always  be  received  as  evidence  of  the  correct- 
ness of  all  prior  proceedings. — {Varick  v.  Tallman^  2  Barb, 
115.)    While  in  the  other  class  of  cases  it  is  said  that  the 
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officer  has  no  authoritj'^  to  sell  and  convey,  except  what  is 
expressly  conferred  by  the  statute.  It  is  obvious,  however, 
that  that  reason  has  no  foundation ;  for  those  who  act  in  each 
class  of  cases  are  merely  acting  as  official  agents,  and  doing 
only  what  they  are  expressly  authorized  by  statute  to  do. 
And  it  will  be  difficult  to  explain  why  the  comptroller's  name, 
attached  to  a  gi'ant  of  lands  from  the  State,  should  be  more 
respected  than  his  name  attached  to  a  deed  of  conveyance  on 
tax  sale  ;  or  why  his  official  integrity  needs  more  protection 
in  the  one  transaction  than  in  the  other.  A  reason  may  be 
found  in  the  difference  between  the  two  kinds  of  contracts, 
wliich  is  sufficient  to  account  for  the  difference  in  the  rule 
applied,  without  resorting  to  official  presumptions  or  official 
respect.  A  patent  or  grant  from  itie  State  is  a  contract  of 
the  State,  and  the  State  remains  the  party  on  the  one  side, 
so  long  as  the  obligations  of  the  contract  continue.  The 
contract  cannot  be  annulled  or  cancelled  without  making  the 
State  a  party  to  the  proceedings,  according  to  the  general 
rules  which  govern  the  rights  of  parties  to  contracts  in  the 
case  of  individual  contractors.  It  is  the  same  rule  which 
applies  in  regard  to  charters  from  the  State  creating  corpora- 
tions. Such  charters  are  contracts  on  the  part  of  the  State, 
as  well  as  with  the  parties  of  the  other  part,  and  cannot, 
therefore,  be  abrogate^  or  anniilled  by  collateral  proceedings 
between  individuals. 

In  the  case  of  a  sale  and  conveyance  for  non-payment  of 
taxes,  and  other  like  cases,  there  is  no  contract  on  the  part 
of  the  State  to  be  disturbed  or  preserved.  It  is  merely  a 
proceeding  to  assign  or  transfer  the  rights  of  one  person  to 
another,  within  the  authority  of  the  government  to  accom- 
plish. 

K  the  conveyance  is  declared  to  be  void,  the  avoidance 
affects  no  contract  to  which  the  State  is  a  party,  more  in  a  sale 
of  lands  for  taxes,  than  in  a  sale  upon  an  execution  to  satisfy  a 
judgment ;  and,  therefore,  there  is  no  reason,  as  in  the  case 
of  a  patent,  why  its  validity  should  not  be  open  to  question 
in  proceedings  between  individuals,  without  making  the  State 
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a  party  thereto.  It  ha6  been  shown  in  a  previous  chapter 
that  a  patent  or  grant  of  lands  from  the  State  was  a  contract 
within  the  provision  of  the  constitution  of  the  United  States, 
prohibiting  a  State  from  passing  any  law  impairing  the  obli- 
gation of  contracts ;  and  the  distinction  referred  to  finds 
sufficient  explanation  from  that  source,  without  attributing  to 
the  agents  of  the  government  any  greater  claims  to  respecta- 
bility than  belongs  to  the  agents  of  individuals. 

The  statutes  of  New  Yorl^  have  provided  that  an  action 
may  be  brought  by  the  attorney  general,  in  the  name  of  the 
people  of  the  State,  for  the  purpose  of  vacating  or  annulling 
letters  patent,  granted  by  the  people,  in  certain  prescribed 
cases. — {Code^  ^  433.)  A  similar  practice  prevails  in  other 
States. 

4.  Every  patent  or  grant  of  land  from  the  State  is  also  in 
its  legal  character  and  effect  a  lease,  within  the  established 
definition  of  such  an  instrument,  because  the  reversionary 
right  is  always  left  in  the  State.  The  term  lease  has  not, 
however,  in  New  York,  been  generally  applied  to  such  grants. 
The  reason  of  its  inapplication  has  probably  grown  out  of  the 
fact  that  the  State,  in  its  patents  or  grants  in  fee,  at  least 
since  the  passage  of  the  act  concerning  tenures  in  1787,  1  li. 
L.  70,  has  never  reserved  rents  or  services  to  itself.  By  the 
sixth  section  of  that  act,  which  was  a  new  section,  not  copied 
from  any  English  act,  it  was  provided  that  all  grants  of  any 
estate  of  inheritance  by  the  letters  patent  of  the  State,  or  in 
any  other  manner,  should  be  and  remain  allodial  and  not 
feudal ;  and  should  remain  in  free  and  pure  allodium^  and 
be  forever  discharged  of  all  wardships,  &c.,  and  all  rents, 
renders,  fealty,  and  all  other  services  whatsoever.  The  simple 
meaning  of  this  was,  that  the  covenants  and  provisions  on  the 
part  of  the  grantee,  if  any  were  made,  should  not  fall  as  pbli- 
gatibns  upon  his  assignee,  or  in  other  words,  should  not 
run  with  the  land.  An  estate  of  inheritance  in  lands  so 
granted,  was  to  pass  to  pui-chasers  as  free  from  feudal  or 
involimtary  service,  as  personal  property  passed  from  onq^ 
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purchaser  to  another.  The  policy  of  the  State  was  to  einan- 
cipate  its  tenants  in  fee  from  every  possible  obligation  of 
feudal  sendtude,  while  it  conferred  upon  them  the  same  unre- 
stricted right  of  commerce  in  their  estates,  which  they  enjoyed 
as  to  personal  property.  By  the  first  section  of  the  same 
act,  tenants  in  fee  were  secured  a^nst  the  imposition  of 
rents  and  services  of  a  feudal  or  involuntary  aharacter,  in  all 
deeds  of  conveyance  in  fee  between  themselves  ;  and  the  last 
section  was  clearly  intended  to  secure  the  same  freedom  from 
such  demands  in  all  contracts  of  conveyance  in  fee  to  be 
made  by  the  State. 

Neither  the  State  nor  individuals  were  restrained  by  that 
act  from  creating  estates  less  than  a  fee,  and  from  reserving 
rents  thereon  when  created ;  but  estates  in  fee  were  thereby 
placed  outside  of  the  feudal  law,  in  that  respect,  in  their  rela- 
tion to  the  State  as  the  reversioner,  and  in  relation  to  all 
other  parties.  As  tenants  in  fee  of  the  State  hold  their 
estates  as  absolute  property,  they  have  been  called  land- 
owners, and  the  patents  of  the  State  are  not  generally  called 
leases  for  the  same  reason. 

SECTION  II. 

WHAT  INDIVmUALS  MAT  BE  PABTDSS  TO  OOirTRACTB    GOEUfiATINa 

ESTATES. 

1.  By  the  New  York  statutes,  every  citizen  of  the  United 
States  is  declared  capable  of  holding  lands  within  the  State, 
and  of  taking  the  same  by 'descent  or  purchase. 

1  R.  S.  719,  $  19. 

2.  By  a  further  provision,  any  alien  who  has  or  may  come 
into  the  United  States,  upon  making  and  filing  a  deposition 
or  affirmation  in  writing,  that  he  is  a  resident  in  the  State, 
and  intends  always  to  reside  in  the  United  States,  and  to 
become  a  citizen  thereof  as  soon  as  he  can  be  naturalized,  and 
that  he  has  taken  such  incipient  measures  as  the  laws  of  the 
United  States  require  to  enable  him  to  obtain  naturalization, 
can  take  and  hold  real  estate  of  any  kind. 

IR.  S.  720,  §§  16,  16 
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Any  alien  who  chooses  to  place  hhnself  within  the  provi- 
sions of  those  statutes,  may  become  the  party  of  the  second 
part  to  any  grant  or  lease  of  lands,  either  by  being  the  party 
named  in  the  original  contract,  or  by  becoming  such  party 
subsequently  by  descent,  devise  or  assignment ;  and  thereby 
may  become  the  holder  of  an  estate  in  lands.  Thus  resident 
aliens,  even  before  naturalization,  or  citizenship,  are  placed 
on  an  equal  footing  with  citizens,  upon  complying  with  the 
provisions  of  the  statutes,  so  far  as  holding  estates  is  con- 
corned.  Within  the  period  of  six  years  from  the  time  of 
taking  the  estate,  they  can  sell,  assign,  mortgage,  devise,  or 
otherwise  dispose  of  .the  estate,  except  that  they  have  no 
power  to  demise  or  lease;  and  when  the  alien  dies  within 
the  six  years,  intestate,  his  estate  descends  to  his  heirs,  if  he 
have  any  who  are  inhabitants  of  the  United  States,  in  the 
same  maimer  as  though  he  died  a  citizen  of  the  State. — (1 R, 
8.  720,  §  18.)  But  after  the  six  years,  he  loses  all  the  pri- 
vileges so  secured,  except  the  right  to  hold  the  estate,  unless 
he  becomes  naturalized  according  to  the  provisions  of  the 
laws  of  the  United  States; 

The  same  statutes,  ^  17,  provide  that  '*  such  alien  shall  not 
be  capable  of  taking  or  holding  any  lands  or  real  estate, 
which  may  have  descended,  or  been  devised  or  conveyed  to 
him  previously  to  his  having  become  such  resident,  and  made 
such  deposition  or  affirmation  as  aforesaid." 

It  has  been  a  subject  of  diispute,  whether  this  section 
extended  to  aliens,  who  had  not  complied  with  the  provi- 
sions of  the  sections  immediately  preceding,  and  thus  changed 
the  common  law  rule,  or  whether  it  was  limited  to  aliens  who 
had  complied  with  the  provisions  ;  in  other  words,  whether 
it  was  intended  to  prevent  aliens  from  taking  real  estate 
except  upon  a  fulfillment  of  the  requirements  of  the  statute, 
or  only  intended  to  prevent  such  aliens  as  did  comply,  from 
holding  lands  before  purchased  as  against  the  claim  of  the 
State. 
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3.  It  has  been  decided  in  the  case  of  Wright  v.  Saddler^ 
20  N.  Y.  320)  that  that  section  did  not  impair  the  common 
law  rule,  but  merely  prevented  those  who  should  place  them* 
selves  within  the  statute,  from  holding  such  lands  as  they 
had  before  purchased,  as  against  the  State.  See  also,  In  the 
matter  of  Leefe  and  wife^  4  Ed.  Oh,  Hep.  395.  The  common 
law  must,  therefore,  be  regarded  as  still  in  force,  except  in  a 
single  particular,  which  has  been  changed  by  another  statute. 
Section  4,  2  li,  S.  57,  provides  that  "every  devise  of  any 
interest  in  real  property,  to  a  peinson  who,  at  the  time  of  the 
death  of  the  testator,  shall  be  an  alien,  not  authorized  by 
statute  to  hold  real  estate,  shall  be  void.  The  interest  so 
devised  shall  descend  to  the  heirs  of  the  testator ;  if  there 
be  no  such  heirs  competent  to  take,  it  shall  pass  under  his 
will  to  the  residuary  devisees  therein  named,  if  any  there  be, 
competent  to  take  such  interest" 

It  has  been  held  that  the  provisions  of  that  section  do  not 
apply  to  devisees  born  after  the  death  of  the  testator,  but 
only  to  such  as  are  alive  at  the  time  of  his  death. 

Wadsworth  v.  Wadaworth,  12  N.  Y.  876. 

It  has  also  been  decided,  that  where  the  testator  had 
ordered  his  lands  to  be  sold  and  the  proceeds  divided  among 
certain  persons  who  were  aliens,  that  that  section  did  not 
apply  ;  and  that  the  alien  legatees  could  take  the  legacy,  on 
the  ground  that  it  was  a  gift  of  money  and  not  of  land. 

Ueakingsv.  Groniwell,  6  N.  Y.  186. 

The  rule  of  the  common  law,  as  stated  by  Lord  Coke,  is,  that 
an  aUen  may  purchase  lands,  tenements  or  hereditaments,  to 
himself  and  his  heirs,  and,  although  he  can  have  no  heirs,  yet 
he  has  capacity  to  take  a  fee  simple  but  not  to  hold  it.  For, 
upon  office  found,  the  king  shall  have  it  by  his  prerogative, 
of  whomsoever  the  land  is  holden.  And  so  it  is,  if  the  alien 
doth  purchase  land  and  die,  the  law  doth  cast  the  freehold 
and  the  inheritance  upon  the  king.  K  an  alien  purchase  any 
estate  of  freehold  in  houses,  lands,  tenements  or  heredita- 
ments, the  king,  upon  office  found,  shall  have  them. — (Co. 
Litt.  2  b.)    Such  is  the  doctrine  of  the  common  law,  as  now 
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recognized  in  this  State  and  in  this  country,  except  so  far  as 
it  has  been  changed  or  modified  by  different  statutes.  Where 
no  statute  is  in  the  way,  an  alien  can  still  take  an  estate  in 
fee  by  purchase  or  devise,  and  can  hold  it  against  all  parties 

tpt  the  State.    But  he  cannot  take  by  inheritance,  nor 
smit  by  descent. 

Mooera  v.  White,  C  Johnson  Ch.  Rop.  866;  Fairfax'a  Oeviaee  v. 
Hunter's  Lessee,  7  Cranch,  608;  The  People  v.  Conklin,  2 
Hill,  67;  Wadsworth  v.  Wadsworth,  12  N.  Y.  876;  Munro  v. 
Merchant,  28  N.  T.  9. 

For  the  purpose  of  defence,  an  alien  may  acquire  a  title  to 
lands  by  adverse  possession,  as  against  an  individual  who 
would  otherwise  be  the  true  owner. 

Oveffng  V.  RnaaeU,  82  Barb.  268 

In  Massachusetts  it  has  been  held  that  an  alien  may  acquire 
a  title  as  against  the  State,  by  adverse  possession. — {Piper 
V.  liicliardson^  9  Met.  Rep.  157.)  The  right  of  the  State  to 
seize  the  lot,  as  having  escheated,  was  declared  to  be  burred 
by  the  statute,  which  provided  that  *'  no  suit,  for  the  reco- 
very of  any  lands,  shall  be  commenced  by  or  in  behalf  of  the 
commonwealth,  unless  within  twenty  years  after  the  right  or 
title  of  the  commonwealth  thereto  first  accrued."  In  New 
York  there  is  a  statute  similar  m  its  language  and  provisions. 

2R  S.  292,  §1;  Code,  §76. 

The  question  whether  the  right  of  the  State,  as  against  an 
alien  in  possession,,  would  be  barred  by  that  statute,  seems 
not  to  have  come  before  the  courts  of  this  State.  But  there 
is  no  apparent  reason  why  it  should  not  apply  to  such  a  case, 
for  no  exceptions  are  made  by  the  language  of  the  statute. 
Moreover,  there  is  no  room  for  doubt,  that  the  State  can 
make  a  grant  immediately  to  an  alien.  It  virtually  does  so 
by  every  act  of  the  legislature,  releasing  the  right  of  escheat 
to  an  alien,  or  authorizing  him  to  hold  and  convey  lands  in 
his  possession*  The  laws  of  every  session  of  the  legislature 
present  examples  of  that  kind.  In  1845,  a  general  statute 
was  passed  enabling  any  resident  alien,  who  had  before  that 
time  purchased  and  taken  any  conveyance  of  lands,  to  hold 
his  title  good  by  merely  making  and  filing  his  deposition  as 


•• 
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specified  in  the  Bevised  Statutes. — {LatosoflS4t5,  eh.  115.) 
The  effect  of  such  statutes  is  to  convey  to  the  aliens  in  pos- 
session of  lands,  titles  in  fee,  making  them  the  tenants  of  the 
State  to' as  full  an  extent  as  though  holding  by  letters  patent 
from  the  State.  Such  a  patent  or  statute  carries  with  it  t«^ 
alien  and  his  heirs,  the  right  of  descent,  whether  the  heirsoV 
aliens  or  citizens.  In  the  case  of  a  patent  to  an  Oneida  Indian 
and  his  heirs,  although  an  Indian  is  not  a  citizen,  it  has  been 
held  that  not  only  the  grantee  had  thereby  capacity  to  take 
the  estate,  but  capacity  to  transmit  by  inheritance  tb  his  alien 
o&pring. 

Goodel  V.  Smith,  20  John.  698. 

So  in  Massachusetts,  it  has  been  decided  that  the  grant  of 
land  by  the  commonwealth  to  an  alien,  carried  to  his  alien 
heirs  the  right  to  take  by  descent  upon  the  death  of  the 
grantee. 

Commonwealth  «.  The  Hein  of  Andre,  8  Pick.  224. 

There  would,  therefore,  appear  to  be  no  inconsistency  in 
the  rule,  that  an  alien  may  acquire  a  title  even  against  the 
State,  by  adverse  possession ;  for  the  theory  of  title  by 
adverse  possession  rests  upon  the  idea,  that  the  lapse  of  time 
is  conclusive  evidence  of  a  pre-existing  grant  from  the  State. 

4.  The  rights  of  aliens,  in  regard  to  real  estate,  as  they 
exist  at  common  law,  independent  of  the  statute,  will  be 
more  readily  understood  by  examining  them  somewhat  in 
detail. 

FiBST :  A8  to  the  right  to  take  by  purchase.  What  right 
to  the  lands,  if  any,  does  an  alien  take  ?  It  should  be  borne 
in  mind  that  no  person  can  take  any  estate  in  lands,  or  an 
interest  by  way  of  easement,  except  by  becoming  the  grantee 
or  the  assignee  of  some  grant  or  contract,  which  created  and 
sustains  the  estate  or  interest ;  and  he  becomes  the  owner  of 
the  estate  or  interest  only  by  becoming  the  party  of  the 
second  part  to  such  contract  When,  therefore,  an  alien  is 
in  possession  of  lands,  claiming  to  own  a  fee  by  purchase,  is 
he  the  party  of  the  second  part  to  the  grant  of  the  State 
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which  created  the  fee,  or  is  he  in  possession  without  right  of 
property  ?  *  All  the  authorities  upon  the  subject  agree  that 
he  could  be  ejected  by  the  State  by  an  action  brought  for 
that  purpose.  At  common  law,  it  was  necessary  to  have  a 
preliminary  proceeding,  in  the  character  of  an  inquest,  to 
ascertain  the  matter  of  alienage,  which  was  termed  **  office 
found ;"  but  such  proceeding  is  not  an  inherent  privilege 
of  the  aUen,  giving  him  a  constitutional  right  to  demand  it. 
The  State  legislatures  may.  dispense  with  it,  and  authorize 
ejectment  as  the  first  proceeding  of  the  State. 

Fairfax's  Devisees  v.  Hunter's  Lessee,  7  Granch.  WS\  Smith  v 
The  SUte  of  Maryland,  6  id.  409. 

In  New  York,  proceedings  by  ofSce  found  are  abolished, 
and  ejectment  is  provided  as  the  first  remedy. — {Oode, 
§428.)  Such  a  proceeding  by  office  found  was  formerly 
authorized  by  statute. — (2  B.  S.  p.  586.)  As  against  the 
State^  therefore,  an  alien  in  possession  by  purchase,  is  in  no 
better  position  than  a  trespasser.  He  is  in  like  manner  liable 
to  be  removed,  whenever  the  State  brings  action  for  that 
purpose ;  nor  does  he  seem  to  have,  as  to  other  individuals, 
any  right  superior  to  a  trespasser.  It  is  undoubtedly  true 
that  no  party  except  the  State  can  disturb  the  alien  who 
takes  possession  by  purchase.  But  the  same  thing  is  equally 
true  in  regard  to  the  trespasser  upon  the  lands  of  the  State, 
which  are  ungranted ;  and  the  same  reason  would  seem  to 
cover  both  cases.  It  is  clear  that  both  would  be  protected 
in  their  possession  against  any  party  but  the  State,  not 
because  either  had  title,  but  because  no  one  but  the  State 
had.  The  familiar  rule,  that  in  ejectment  the  plaintiff  must 
recover,  if  at  all,  on  the  strength  of  his  own  title  and  not  on  the 
want  or  weakness  of  the  defendant's  title,  sufficiently  accounts 
for  all  the  rights  which  the  common  law  gives  an  aUen  to 
lands,  and  leaves  no  room  for  the  conclusion  that  he  can 
therefore  take  an  estate  in  fee  as  the  party  in  interest  to  the 
contract  of  the  State,  because  no  one  but  the.  State  can  main- 
tain ejectment  against  him. 

The  most  consistent  theory  of  the  common  law  rule,  in 
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reference  to  alienB  in  possession  by  purchase,  would  seem  to 
be  that  the  transfer,  by  sale  or  devise,  passes  the  fee  from 
the  party  making  it,  but  fails  to  vest  it  in  the  alien  vendee  or 
devisee,  because  of  the  personal  disability  of  the  latter  to  hold 
it.  For  example,  the  State  makes  a  grant  in  fee  to  a  citizen ; 
the  grant  is  a  contract  on  the  part  of  the  State  that  the  grantee 
and  his  heirs  may  have  possession  of  the  lands  granted,  so 
long  as  either  he  or  his  heirs  exist,  and  no  longer.  The 
grantee  and  his  heirs  and  assigns  enjoy  an  unrestricted  right 
of  alienation ;  and  when  transfer  is  made  to  a  party  who  has 
the  capacity  to  hold  a  fee,  that  party  becomes,  by  the  assign- 
ment, the  party  to  the  grant  or  contract  of  the  State  in  place 
of  the  original  party,  and  thus  becomes  the  tenant  in  fee  of 
the  State.  But  supposing  that  instead  of  making  an  assign- 
ment of  his  contract,  or,  in  more  common  phrase,  a  convey* 
ance  of  the  lands,  to  a  person  who  has  capacity  to  hold,  he 
makes  it  to  an  alien,  who  lacks  the  capacity^    The  result 

• 

would  be  that  the  grant  of  the  State  would  cease  ta  exist, 
because  there  would  be  no  party  of  the  second  part  thereto 
with  capacity  to  represent  such  party ;  and  a  contract  can  no 
more  continue  to  exist  than  it  can  be  made,  without,  at  least, 
two  parties.  It  is  a  common  remark  of  the  books  that  a  fee 
cannot  be  in  abeyance.  The  simple  meaning  of  that  phrase 
is,  that  a  contract,  which  created  a  fee,  can  continue  to  exist 
no  longer  than  there  is  a  party  of  the  second  part  thereto. 
Therefore,  whenever  an  alien  becomes  an  assignee,  without 
having  first  taken  the  necessary  steps  to  qualify  him  to  hold 
lands  of  the  State,  the  grant  or  contract  of  the  State  ceases 
to  exist ;  and  the  right  of  the  State  to  the  immediate  posses- 
sion of  the  premises  is  the  same  as  though  no  such  grant  or 
contract  had  ever  been  made. 

Another  theory  has  sometimes  been  presented,  in  account- 
ing for  the  alien's  relations  to  the  land.  In  Jodc9on  v.  Lunn^ 
3  John.  OaaeSy  113,  it  is  said  that  '*a  purchase  by  an  alien  is 
not  regarded  as  an  offence  which  necessarily  creates  a  for- 
feiture, but  the  government  may,  on  principles  of  policy, 
interfere  and  deprive  him  of  his  title.    In  the  meantime  the 
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estate  is  deemed  to  be  vested  in  the  alien,  to  every  purpose, 
until  office,  found,  or  until  his  death,  in  which  case,  as  he  can 
have  no  heirs,  and  the  title  cannot  descend,  it  immediately 
reverts  to  the  people  without  office."  This  doctrine  was  put 
forth  upon  the  alleged  authority  of  another  case,  reported  in 
the  same  volume. — {Johnson  v.  Hart^  3  John.  Cases,  325.) 
The  opinion  in  each  case  was  delivered  by  the  same  judge, 
and  this  point  does  not  seem  to>have  been  necessarily  involved 
in  the  dedaion  of  either  case. 

The  theory  of  this  doctrine  is,  that  the  alien,  while  in  pos- 
session, becomes  the  party  to  the  contract  of  the  State,  and  has 
the  legal  capacity  to  become  and  remain  the  party,  until  the 
State  elects  to  avoid  or  defeat  his  right  by  proceedings  to 
dispossess  him. 

'  That  theory  is  not  consistent  with  the  well  settled  disabili- 
ties  which,  by  the  cotnmon  law,  are  attached  to  aliens.  For 
iustance,  an  alien,  before  office  found,  might  make  convey- 
ance to  a  natural  bom  subject,  but  such  conveyance  would 
not  vest  a  title  as  against  the  sovereign. 

WilUamB  on  Real  Prop.  p.  58. 

Now,  if  the  alien  was  really  the  party  to  the  contract,  and, 
therefore,  really  the  tenant  until  the  sovereign  formally  dis- 
avowed  the  relation,  th<3  natural  bom  subject,  receiving  the 
conveyance  before  the  disavowal,  should  be  regarded  as  hold- 
ing the  estate,  even  as  against  the  sovereign,  for  he  would  have 
the  capacity  to  hold.  No  defeasance  having  been  wrought 
against  the  alien  for  his  incapacity,  while  he  was  in  posses- 
sion, none  could  be  wrought  against  the  citizen,  for  the  inca- 
pacity was  removed  the  moment  the  citizen  became  the 
party. 

If  the  alien  takes  a  defeasable  title^  instead  of  no  title  at 
all,  his  rights  are  the  same  as  a  citizen's,  when  the  claims  of  a 
citizen  are  alone  opposed,  for  none  but  the  sovereign  can  take 
advantage  of  the  defeasance  ;  and  it  should  be  no  objection 
to  a  man's  right  to  lands  that  he  claimed  to  derive  by  a  chain 
of  title,  some  links  of  which  were  supplied  through  an  alien 
mediom  before  action  on  the  part  of  the  State  against  the 
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alien.  And  yet,  it  has  never  been  held  that  a  good  title  can 
be  acquired  through  an  alien  without  the  aid  or  sanction  of 
the  State,  or  that  the  rights  of  an  alien  out  of  possession  will 
be  recognized  in  the  courts. 

Second  :  Can  an  alien,  who  claims  by  purchase  or  devise, 
but  who  is  not  in  possession,  maintain  ejectment  against  a 
party  in  possession  ? 

LiUleton,  §  198,  Oo.  LiU.  128  ft,  says  :  If  an  alien  will  sue 
an  action,  real  or  personal,  the  tenant  or  defendant  may  say 
that  he  was  bom  in  a  country  out  of  the  king's  allegiance,  and 
ask  judgment  if  he  shall  be  answered.  Lord  Coke,  in  his 
commentary  upon  this  text,  says  :  '*  But  an  alien  that  is  in 
league  shall  maintain  personal  actions ;  for  an  alien  may  trade 
and  traffic,  buy  and  -sell,  and  therefore  of  necessity  he  must 
be  of  ability  to  have  personal  actions,  but  he  cannot  maJntain 
either  real  or  nuxed  actions." 

This  was  the  accepted  doctrine  of  the  common  law  in  Eng- 
land, and  appears  still  to  remain  so. 

WoodfaU  on  Lan.  &  Ten.  p.  442;  1  BI.  Ck>m.  p.  872. 

And  it  seems  to  have  b^en  held  the  same  in  this  country 
until  the  decision  oiBradstreet  v.  The  Supervisors  of  Oneida 
CourUy^  13  Wen,  546.  It  was,  in  that  case,  conceded  by  the 
court,  that  according  to  the  authorities  both  of  England  and 
of  this  country,  an  alien  could  not  sustain  ejectment  for  lands, 
even  when  he  could  found  his  claim  upon  purchase  or  devise, 
and  some  of  the  authorities  to  that  effect  are  cited ;  but  the 
court,  for  certain  reasons  given,  expressed  itself  as  constrained 
to  innovate  upon  that  doctrine  and  adopt  a  contrary  rule. 
The  reasons  which  could  justify  the  court  to  disregard  a  long 
established  conmion  law  rule,  in  a  State  where  the  common 
law  was,  by  a  provision  of  the  constitution  of  the  State, 
adopted  and  declared  to  be  and  continue  in  force,  except  so 
far  as  it  had  been,  or  might  be,  changed  by  statute,  should 
be  of  a  controlling  and  conclusive  character.  At  least  such 
a  decision  should  be  regarded  as  open  to  examination. 

The  reasoning,  in  the  language  of  the  court,  was  as  follows : 
'^  It  seems  strange  that  any  person  who,  by  our  laws,  may 
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take  real  estate  and  hold  it  against  all  the  world,  except  the 
government,  should  not  be  at  liberty  to  prosecute  for  the 
recovery  of  possession.  As  the  law  seems  to  have  been 
understood,  an  alien  may  defend,  but  he  cannot  prosecute,  in 
an  action  touching  the  reality."  And  again :  **  If  an  alien 
may  take  and  hold  real  estate  against  every  person,  he  may 
do  so  because  he  has  a  right  in  the  property,  which  the  laws 
guarranfy  to  him.  It  is  his  as  against  other  individuals  ;  if 
they  attempt  to  turn  him  out  or  disturb  his  possession,  he 
may  defend  himself,  by  virtue  of  the  estate  which  he  has. 
But  suppose  some  person,  by  force  or  fraud,  obtain  posses- 
sion ;  if  the  plea  of  alien  friend  is  a  bar,  the  intruder  may 
enjoy  the  fruits  of  his  improper  conduct  with  impimity." 

The  foregoing  quotations  contain  the  whole  argument  of  ' 
the  court  to  justify  the  innovation.  A  single  case  was  cited, 
McGreerj/s  Lessees  v.  Allender,  4  liar.  (6  McHen.  409.  But 
in  that  case,  the  question  here  presented  was  not  discussed 
or  examined,  either  by  the  counsel  or  by  the  court,  and  can- 
not, therefore,  be  regaaded  as  authority  either  way.  As  to 
the  reasons  assigned,  it  cannot  require  an  extended  argument 
to  show  that  they  ai*e  inadequate  to  authorize  the  innovation, 
because  they  do  not  warrant  the  conclusion,  but  are  utterly 
fallacious  for  that  purpose.  A  trespasser  upon  lands,  to 
which  none  but  the  government  has  title,  may  hold  his  pos- 
session against  all  the  world  except  the  government  Sup- 
pose some  person,  "  by  force  or  fraud,"  obtains  possession, 
could  the  first  trespasser  maintain  ejectment  against  the 
second?  The  alien  in  possession  may  successfully  defend 
against  other  individuals,  not  because  he  has  any  estate  or 
title,  but  because  other  individuals  have  none.  It  is  no  more 
necessary  to  assume  an  estate  for  the  alien  than  for  the  Ires- 
passer,  to  enable  him  to  defend  his  possession  against  other 
individuals.  Hence  the  conclusion  is  not  authorized,  that  the 
alien  has  an  estate  because  he  can  successfully  defend  against 
others  who  confessedly  have  none  ;  nor  is  it  legitimate  rea- 
soning to  hold  that  he  might  maintain  ejectment  against  an 
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intruder,  because  he  might  defend  against  one  when  in  pos- 
session^ 

The  foregoing  decision  has  been  followed  by  another  in 
North  Carolina. — {liouche  v.  Williamson^  8  IredelVs  Hep. 
141.)  The  latter  is  put  by  the  court  entirely  upon  the  autho- 
rity of  the  former.  The  same  reasoning  is  repeated,  and  a 
single  additional  reason  added.  Unless  the  alien  out  of  pos- 
session is  allowed  to  maintain  ejectment,  it  is  urged  that  "  it 
would  furnish  strong  inducements  to  disturb  the  repose  of 
society.  Men  without  right,  or  shadow  of  right,  would  be 
tempted  to  intrude  into  possessions  quietly  held  by  persons 
against  whom  existed  the  objection  of  alienage,  and  those  in 
turn  would  be  stimulated  to  regain  by  every  trick  and  artifice 
the  possessions  so  wrested  from  them  ;  while  the  law  would 
stand  by,  smiling  upon  the  victor  in  this  contest  of  force  and 
fraud,  ready  to  award  to  him  the  profits  of  the  land,  as  a 
reward  for  his  superior  cunning  and  prowess." 

It  cannot  escape  observation  that  this  reasoning  of  the 
Georgia  court  is  subject  to  the  same  criticism  as  the  reason- 
ing of  the  New  York  court.  It  would  apply  equally  to 
give  ejectment  to  one  ti'espasser  as  against  another,  because 
the  repose  of  society  would  be  equally  endangered  by  the 
denial  of  the  right. 

5.  There  have  been  several  statutes  in  New  York  regulat- 
ing the  right  of  aliens  to  hold  and  transfer  real  estate,  not 
hereinbefore  refeiTcd  to,  that  have  long  since  been  repealed. 
But  as  many  claims  of  title  still  exist,  which  were  acquired 
under  their  provisions,  they  yet  retain  something  of  interest 
and  importance  to  the  lawyer. 

"She  first  of  these  statutes,  in  the  order  of  time,  was  the  act 
of  April  2d,  1798,  which  provided  "that  all  and  every  con- 
veyance or  conveyances  hereafter  to  be  made  or  executed  to 
any  alien  or  aliens,  not  being  the  subject  or  subjects' of  some 
sovereign  State  or  power,  which  is  or  shall  be  at  the  time  of 
such  conveyance  at  war  with  the  United  States  of  America, 
shall  be  deemed  valid  to  vest  the  estate  thereby  granted  in 
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$uch  alien  or  aliens  ;  and  it  shall  and  may  be  lawful  to  and 
for  such  alien  or  aliens  to  have  and  to  hold  the  same  to  his, 
her  or  their  heirs  and  assigns  forever,  any  plea  of  alienism  to 
the  contrary  notwithstanding ;  provided  always,  that  it  sh^ll 
not  be  lawful  for  any  such  alien,  or  the  heirs  or  assigns  of 
any  such  alien,  being  aliens,  to  reserve  any  rent  or  service 
whatever,  upon  any  grant,  lease,  demise  or  conveyance  what- 
soever to  be  made  of  such  lands  or  tenements/' 

Lands  held  by  an  alien  by  vii'tub  of  the  provisions  of  that 
act,  were  leased  by  parol  from  year  to  year,  for  an  annual 
rent ;  and  after  the  rent  had  become  due,  a  promissory  note 
was  taken  for  the  amount  In  an  action  upon  the  note,  it 
was  held  to  be  void,  because  the  act  under  which  the  alien 
held  made  it  unlawful  for  bim  to  lease. 

Troup  V.  Mullender,  9  John.  808. 

In  the  case  of  an  alien  enemy,  resident  in  the  enemy's 
country,  and  claiming  title  to  lands  in  this  State,  under  the 
act  of  1798,  it  was  held  that  he  could  not  maintain  ejectment 
during  the  existence  of  the  war. 

Jackson  v.  Decker,  11  John.  418. 

It  has  also  been  decided  that  lands  conveyed  to  an  alien 
under  the  provisions  of  the  act  of  1798,  may  continue  to  bo 
held  by  alien  heirs  and  alien  devisees  until  by  grant,  devise 
or  inheritance,  the  title  comes  to  a  citizen. 

Duke  of  Cumberland  v.  Graves,  7  N.  Y.  805. 

In  that  case,  one  Charles  Williamson  held  an  estate  in  fee 
from  1798  to  1801,  embracing  a  large  tract  of  land  in  the 
State  of  New  York.  He  then  conveyed  his  fee  to  Sir  Wil- 
liam Pultney.  By  several  descents  and  devises  it  came  to 
the  plaintiff,  whd  brought  ejectment.  Both  Pultney  and  tho 
plaintiff,  as  well  as  all  the  intermediate  holders,  were  aliens, 
resident  of  Great  Britain,  The  chief  point  was,  whether  the 
act  of  1798  removed  the  disability  of  the  alien  heirs  to  take 
by  descent.  The  court  held  that  the  express  language  of  the 
statute  so  far  affected  the  contract  of  conveyance  of  William- 
son to  Pultney,  as  to  secure  the  right  of  inheritance  to  alien 
heirs,  until  the  estate  again  came  back  to  a  citizen. 
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It  should  be  observed,  that  the  conveyance,  which  in  this 
case  iTansferred  the  estate  to  the  alien  in  the  first  instance, 
was  an  assignment  and  not  a  lease.  It  was  not  the  instru- 
ment which  created  the  estate.  Williamson  held  the  fee  of 
the  State,  and  of  course  held  by  a  grant  or  contract  from  the 
State.  When  the  grant  was  made,  the  estate  could  not 
descend  to  alien  heirs,  nor  be  transferred  by  one  alien  to 
another.  Those  were  features  of  the  grant  of  the  State,  fixed 
by  the  laws  of  the  State  when  the  gi'ant  was  made.  But 
when  Williamson  assigned  the  contract  to  an  alien,  the  laws 
of  the  State  had  been  changed,  and,  so  changed,  they  at  once 
operated,  not  on  the  assignment,  but  on  the  grant  of  the 
State,  changing  the  effect  of  that  grant  so  that  aliens  could 
be  parties  to  such  contracts  of  the  State,  with  all  the  privi- 
leges of  transfer  and  descent  to  aliens,  which,  before  the  sta- 
tute, belonged  only  to  citizens.  The  State  being  the  paily 
to  the  contract,  under  which  the  lands  were  held,  was  under 
no  constitutional  restriction  from  so  changing  the  character 
of  the  contract,  upon  its  transfer  to  an  alien.  Had  William- 
son held  his  lands  under  the  grant  or  lease  of  an  individual, 
instead  of  the  State,  the  decision  must  have  been  different. 
An  individual,  who  had  leased  a  large  tract  of  land  to  differ- 
ent tenants,  under  a  condition  of  the  laws  which  did  not 
permit  aliens  to  hold,  might  object  to  the  power  of  the  State 
to  so  legislate  as  to  authorize  his  tenants  to  transfer  their 
tenancies  to  non-resident  aliens,  with  the  possibility  that  the 
estates  might  continue  to  be  held  abroad  until  their  termina- 
tion, or  until  the  alien  tenants  should  transfer  to  citizens. 
Such  legislation  would  impair  the  obligations  of  his  con- 
tracts ;  arid  the  State  would  clearly  have  no  right  to  make 
such  a  change  in  their  legal  operation.  The  principle  of  the 
very  decision  last  referred  to,  would  be  conclusive  against 
the  validity  of  such  legislation.  If  a  statute  authorizing 
aliens  to  hold,  so  qualifies  a  contract  that  it  cannot  be  changed 
in  that  respect  by  subsequent  legislation,  while  the  estate 
remains  in  alien  hands,  certainly  laws  which  disable  aliens 
from  holding,  should  be  held  to  affect  a  grant  made  under 
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them,  so  that  no  subsequent  legislation  could  authorize  au 
alien  assignee  to  hold,  unless  the  State  was  the 'party  who 
made  the  grant  The  State,  being  one  of  the  parties,  would 
have  a  right  to  so  change  its  contract  with  the'  consent  of  the 
other  party.  The  change  was,  in  effect,  made  with  the  con- 
sent of  the  State  on  the  one  side,  expressed  through  the  sta- 
tute, and  with  the  assent  of  the  other  party  to  the  grant, 
expressed  by  transferring  his  rights  to  au  alien.  In  that 
view  of  the  subject,  there  can  be  no  doubt  of  the  validity  of 
such  legislation.  But  the  policy  of  transferring  the  lands 
of  the  State,  to  the  possession  and  control  of  non-resident 
aliens,  is  entirely  another  question.  The  statute  of  1798 
presents  the  remarkable  spectacle  of  the  people  in  their  cor- 
porate capacity  turning  themselves  individually  from  the 
possession  of  their  own  lands,  except  as  they  may  become 
the  tenants  or  servants  of  the  subjects  of  foreign  governments. 

1  Bl.  Com.  872,  n.  8. 

The  dismemberment  of  a  State  does  not  affect  the  rii^rhts 
of  individuals  to  lands  vested  before  the  dismemberment. 
In  Edly  v.  Harrison,  2  John.  Oases,  29,  a  native  of  Ireland, 
whose  husband  had  held  lands  in  New  York  before  the  revo- 
lution, was  held  to  be  entitled  to  dower  therein,  although 
she  had  always  remained  in  L'elaud.  But  it  was  decided  that 
her  right  attached  only  to  lands  acquired  before  the  dismem- 
berment ;  not  to  after  acquired  lands.  The  same  doctrine 
was  adopted  in  Jackson  v.  Lunn,  3  John.  Cases,  111. 

There  was  a  provision  made  upon  this  subject  in  a  treaty 
of  commerce  and  amity  between  this  country  and  Great  Bri- 
tain, in  1794.  By  the  ninth  article  of  that  treaty,  it  was 
provided,  that  the  subjects  and  citizens  of  both  nations,  hold- 
ing lands  in  the  territories  of  the  other,  shall  continue  to  hold 
them  according  to  the  nature  of  their  estates  and  titles 
therein,  and  may  grant,  sell  and  devise  the  same,  as  if  they 
were  natives  ;  and  that  neither  they  nor  their  heirs  or  assigns 
shall,  so  far  as  may  respect  the  said  lands,  and  the  legal  reme- 
dies incident  thereto,  be  regarded  as  aliens.     This  provision 
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preserved  the  rights  of  parties  from  the  consequences  which 
might  otherwise  have  followed  to  their  real  property  rights. 

JftcksoQ  V.  LuQQ.  8  John.  Gases,  109. 

Lauds  vested  under  the  operation  of  the  treaty,  could  not 
be  divested  by  subsequent  legislative  action.. — (Jackson  v. 
Wright,  4  John,  Hep,  75.)  But  an  alien  enemy,  resident  in  the 
enemy^s  country,  cannot,  during  the  war,  maintain  ejectment 
for  lands  held  under  the  act  of  1798. — {Jackson  v.  Decking 
11  John.  418.)  That  decision  was  put  upon  the  ground,  that 
the  act  of  1798  had  reference  merely  to  the  title,  or  the  right 
to  hold ;  and  did  not  relate  to  the  remedy  to  recover  pos- 
session. 

But  a  statute  which  merely  authorizes  an  alien  to  take  and 
hold  real  estate,  does  not  change  the  general  law  of  descent ; 
alien  heirs  cannot  inherit  by  force  of  such  a  statute. — {Parish 
V.  TFard,  28  Barb.  328.)  In  the  case  here  cited,  the  court 
distinguished  the  right  acquired  by  the  alien,  by  force  of  the 
act  enabling  him  to  acquire,  hold  and  alienate  real  estate,  in 
like  manner  as  a  natural  bom  citizen,  from  the  right  derived 
from  a  patent  of  the  State  made  directly  to  tlie  alien,  and 
from  a  case  where  the  statute  authorizes  the  alien  and  his 
heirs  to  hold  lands. 

6.  In  England,  at  common  law,  alien  merchants,  subjects 
of  a  friendly  State,  were  capable  of  acquiring  and  holding 
leases  for  years  of  houses  and  premises  for  the  purpose  of 
habitation  and  traffic.  But  they  could  not  hold  freehold 
estates,  or  terms  for  years,  except  for  the  purposes  before 
named.  The  exception  was  made  to  favor  and  promote  trade 
and  commerce. 

1  Piatt  on  Leases,  p.  581;  Co.  Litt.  2  b;  1  Bl.  Com.  872. 

A  more  liberal  policy  has  been  introduced  in  England  by 
statute,  and  aliens  resident  can  become  lessees  for  limited 
terms  for  certain  purposes,  and  can  hold  freehold  estates  by 
obtaining  letters  of  denization. 

Whether  an  alien  can  become  the  tenant  for  a  term  of  years 
in  this  State,  without  complying  with  the  requirements  of  the 
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statute,  seems  to  be  a  question  which  has  not  been  directly 
})&ssed  upon  by  the  couits,  or  much  discussed  by  the  elemon- 
taiy  writei*s.  Chancellor  Kent  expresses  the  opinion  that  the 
rigor  of  the  common  hiw  was  suspended  hei'e  in  respect  to 
the  subjects  of  nations  with  whom  we  had  commercial  treaties, 
8o  far  that  they  might  avail  themselves  of  the  use  of  real  pro- 
perty for  the  short  period  required  for  naturalization. 

2  Kent's  Com.  62. 

Those  who  intend  to  become  citizens,  are  only  requu^ed  to 
cei*tify  to  their  intentions,  as  the  statute  prescribes,  in  order 
to  hold  real  estate  of  any  kind. 

As  to  aliens  who  have  no  such  intentions,  there  seems  to 
be  no  provision  of  the  statute  or  of  the  common  law  applica- 
ble  to  the  subject,  unless  it  is  to  be  found  in  the  common  law 
of  England,  as  adopted  and  sanctioned  by  the  constitution  of 
the  State.  The  statutes  appear  to  contemplate  no  distinction 
between  the  different  kinds  of  estates  in  regard  to  the  right 
of  aliens  to  hold. 


\ 
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CHAPTER  VI. 

WHAT  ESTATES  MAY  BE  CREATED  BY  INDIVIDUALS, 
AND  WHAT  ESTATES  CANNOT  BE. 


1.  The  qeneral  Rule,  that  ant  Fer802(  who  can  hold  an  Estate,  can 

CREATE  AN  EsTATE. 

2.  The  Exceptions  to  that  Rule. 

SECTION    I. 

Estates  in  Feb. 

The  right  to  create  an  estate  in  fee  belongs  exclasively  to  the  State. 
The  statute  quia  emptoretf  of  England.    Similar  enactments  here,  and 

their  effect.    Decisions  of  the  courts  thereupon,  reviewed.    The 

remarkable  decisions  of  the  New  York  courts. 

f  SECTION    II. 

As  TO  Estates  other  than  Fees. 

1.  Rule  of  common  law,  which  made  the  conyeyance,  by  the  tenant,  of 

a  greater  estate  than  he  had,  a  forfeiture  of  his  estate.  When  that 
rule  applied,  and  the  object  of  its  application.  Now  changed  by 
statute. 

2.  Tenants  for  life  may  lease  for  years;  and  tenants  for  years  for  a  lesa 

number  of  years  than  they  hold. 
8.  Tenants  at  will  and  at  sufferance  cannot  make  leases. 

SECTION    III. 

Leases  forbidden  bt  Law. 

In  addition  to  leases  in  fee,  leases  of  agricultural  land,  reserving  rent 

for  a  longer  period  than  twelve  years,  are  also  forbidden. 
Decisions  upon  that  subject. 
That  provision  does  not  embrace  estates  in  fee  or  estates  for  life.. 

ESTATES  CREATED  BY  INDIVIDUALS. 

1.  As  a  general  rule,  any  person  who  can  be  a  lessee,  or 
the  assignee  of  a  lessee,  and  who  has  sufficient  capacity  to 
make  a  contract,  is  capable  of  making  a  lease  of  the  same 
premises,  creating  an  estate  less  than  the  one  he  holds.  To 
this  rule,  however,  there  are  several  exceptions.  Some  oi 
them  depending  on  the  quantity  of  the  estate  to  be  created  ; 
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some  on  the  qualificatioiis  of  the  persons  who  are  to  create, 
and  some  on  the  character  of  the  estate  held. 

2.  The  exceptions  to  that  rule  are  as  follows  : 


SECTION   I. 

AS  TO  ESTATES  IN  FEE. 

No  person  can  create  an  estate  in  fee.  A  tenant  in  fee  can 
assign  his  estate,  and,  as  a  general  rule,  can  create  any  estate 
less  than  a  fee  ;  but  no  tenant  in  fee  can  make  a  lease  in  fee. 
The  creation  of  that  class  of  estates  is  confined  to  the  crown, 
in  England,  and  in  this  country,  to  the  State  where  the  land 
lies.  This  is  the  result  of  the  statute  quia  emptores,  in  Eng- 
land, and  in  the  States,  of  similar  statutes. 

The  conmion  law  rule  was  different.  "  Any  person,"  says 
Cruise,  1  Vol,  Dig,  p,  27,  "  might  formerly,  by  a  grant  of 
land,  have  created  a  tenure  as  of  his  person,  or,  as  of  any 
honor  or  manor  whereof  he  was  seised  If  no  tenure  Z 
reserved,  the  feoffee  would  hold  of  the  feoffor,  by  the  same 
services  by  which  the  feoffor  held  over ; "  that  is,  a  tenant  in 
fee  could  lease  in  fee,  and  his  lessee  could  do  the  same,  and 
80  on,  without  limit  Each  lease  created  a  new  fee  and  addi- 
tional relations  ef  lord  and  tenant.  The  tenant  of  the  first 
fee  was  the  lord  of  the  next  succeeding  fee,  and  so  on,  each 
succeeding  tenant  becoming  the  lord  of  the  next. 

This  practice  of  subinfeudation  was  an  innovation,  a  step 
in  the  progress  of  reform,  in  its  time.  The  feudal  law  origi- 
nally did  not  permit  the  tenant  to  alien  or  assign  his  estate. 
While  the  services  imposed  upon  the  tenant  were  of  a  mili- 
taiy  character,  and  consequently  were  valuable  chiefly  accord- 
ing to  the  tenant's  personal  ability  to  serve,  there  was  an 
apparent  propriety  in  the  restriction.  But  in  time,  the  neces- 
sities of  even  feudal  society  began  to  demand  some  little 
conmierce  in  land,  and,  for  the  want  of  the  right  of  alienation, 
led  to  the  institution  of  subinfeudation.  The  tenant  by  knight 
sei-vice  was  forced  to  resort  to  the  practice,  as  a  partial  relief 
to  himself  from  the  burdens  imposed.     He  had  no  other 
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source  of  subsistence  than  the  products  of  the  land  aUotted 
to  him  ;  and  these  products  could  not  be  had  without  labor 
bestowed  upon  the  land.  The  military  tenant  not  only  lacked 
the  time  to  labor,  but  the  disposition  also.  It  was  a  vocation 
below  his  dignity,  as  he  understood  it,  and  his  pride  revolted 
at  the  idea.  His  sphere  was  to  hunt,  and  fish,  and  fight.  It 
became  necessaiy  for  him  to  lease  to  othera.  His  tenants 
were  bound  to  till  the  soil,  gather  its  fruits,  and  render  to 
him  a  part  as  the  rent  of  the  land.  The  feudal  laws  did  not 
open  any  other  way  for  him  to  obtain  his  livelihood.  His 
tenants  made  further  subdivisions,  placing  others  under  them- 
selves as  tenants.  This  repetition  of  leases  upon  the  same 
land  led  to  evils  which  were  not,  probably,  anticipated.  The 
chief  lords  lost,  in  a  measure,  the  profits  of  wardships,  mar- 
riages and  escheats,  by  reason  of  there  being  so  many  lords 
between  them  and  the  tenant  in  possession ;  and  they  lost, 
also,  from  the  general  poverty  of  their  inmiediate  tenants, 
who  were  a  class  of  these  mesne  lords,  and  who  became  poor 
from  the  incapacity  of  the  land  to  sustain  so  great  an  accu- 
mulation of  landlords  and  tenants. 

Grabb'8  History  of  English  Law,  148;  2  Bl.  Com.  91. 

The  chief  lords  first  sought  to  remedy  the  evil  by  placing 
a  limit,  not  to  the  number  of  leases  which  might  be  made, 
but  to  the  extent  of  the  land  which  the  sub-leases  should 
embrace.  This  was  done  by  a  provision  in  the  thirty-second 
chapter  of  Magna  Charta  of  Henry  the  Third.  The  provision 
was,  that  no  man  should  either  give  or  sell  his  lands  without 
reserving  sufficient  to  answer  the  demands  of  his  immediate 
lord. 

This  remedy  failed  to  cure  the  evils.  The  chief  lords  then 
procured  the  enactment  o^  a  statute  which  gave  to  every 
freeman  the  right  to  alien  his  estate,  but  so  provided  that 
such  transfer  should  merely  substitute  one  tenant  for  another, 
instead  of  adding  a  new  landlord  and  a  new  tenant 

This  statute  is  referred  to  sometimes  as  18  Edw.  1,  cA.  1 ; 
sometimes  as  the  statute  of  Westiminster  3,  but  more  com- 
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monly  as  the  statute  quia  emptores.     It  was  enacted  in  1290, 
and  has  ever  since  remained  in  force,  without  amendment. 

It  provided,  **  that  henceforth  it  shall  be  lawful  to  e very- 
freeman  to  sell,  at  his  own  pleasure,  his  lands  or  tenements, 
or  part  thereof,  so,  nevertheless,  that  the  feoffee  shall  hold 
the  same  lands  qr  tenements  of  the  same  chief  lord  of  the  fee, 
and  by  the  same  services  and  customs,  as  his  feoffor  held 
them  before." 

It  is  obvious  that  this  was  both  an  enabling  and  a  disabling 
statute.  It  enabled  every  tenant  of  a  fee  to  alien  his  estate, 
that  is,  to  assign  the  contract  which  gave  him  the  right  of 
possession,  a  right  not  enjoyed  by  him  before  the  statute.  It 
disabled  him  to  lease  in  fee,  that  is,  to  make  a  new  contract 
for  the  holdingthe  lands  in  fee  of  himself,  which  he  could  do 
before  the  statute. 

That  statute  embraced  only  estates  in  fee.  The  tenant  in 
fee  could  lease  his  premises  to  others  for  life,  for  yeara,  or 
in  tail,  but  he  could  not  lease  in  fee.  The  statute  was  not 
only  prohibitory,  but  made  it  impossible  for  a  tenant  in  fee 
to  lease  in  fee,  by  declaring  that  the  effect  of  every  convey- 
ance in  fee  should  be  to  place  the  grantee  in  connection  with 
the  chief  lord,  and  not  in  connection  with  the  immediate 
grantor. 

It  was  at  first  contended  that  the  chief  lords,  that  is,  the 
tenants  who  held  immediately  of  the  king,  known  as  tenants 
in  capite,  were  not  embraced  within  the  provisions  of  the 
statute,  and  consequently  retained  the  right  to  make  leases  in 
fee.  This  was  claiming  a  prerogative  or  privilege  for  the 
immediate  tenants  of  the  king,  which  was  denied  to  all  other 
tenants,  and  led  to  a  declaratory  act,  which  expressly  placed 
the  hnmediate  tenants  of  the  king  within  the  provisions  of 
the  statute  qma  emptorea.  The  declaratory  act  was  known 
as  the  statute  de  prerogcUiva  regis. 

17  Edw.  II,  ch.  6,  and  34  Edw.  Ill,  ch.  14. 

The  right  to  create  estates  in  fee  was  thus  secured  to  the 
crown  as  exclusively  a  royal  prerogative.  No  subject  could 
participate  in  it,  and  from  that  time  to  this,  no  grant  or  lease 
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of  lands  in  fee  in  England  has  been  made,  or  could  be  made, 
except  by  the  crown.  Sir  William  Blackstone  has  stated  the 
result  as  follows  :  **  That  it  is  clear  that  all  manors  existing 
at  this  day  must  have  existed  as  early  as.  King  Edward  the 
First ;  for  it  is  essential  to  a  manor  that  there  be  tenants  who 
hold  of  the  lord,  and  by  the  operation  of  tbese  statutes,  no 
tenant  iii  capite  since  the  accession  of  that  prince,  and  no  ten- 
ant of  a  common  lord  since  the  statute  quia  emptores^  could 
create  any  new  tenants  to  hold  of  himself. 

2  Bl.  Com.  92. 

Williams,  in  his  work  on  Real  Property,  p.  95,  thus  states 
the  operation  of  the  statute  :  "  The  giver  or  seller  of  an  estate 
in  fee  simple  is  then  himself  but  a  tenant,  with  liberty  of 
putting  another  in  his  own  place.  He  may  have  under  him 
a  tenant  for  years,  or  a  tenant  for  life,  or  even  a  tenant  in 
tail,  but  he  cannot  now,  by  any  kind  of  ponveyance,  place 
under  himself  a  tenant  of  an  estate  in  fee  sSnple.  The  stat- 
ute of  quia  emptores  now  forbids  any  one  from  making  him- 
self the  lord  of  such  an  estate  ;  all  he  can  do  is  to  transfer 
his  own  tenancy ;  and  the  purchaser  of  an  estate  in  fee  sim- 
ple must  hold  his  estate  of  the  same  chief  lord  of  the  fee  as 
the  seller  held  before  him." 

All  the  English  authorities  take  the  same  view  of  the  effect 
of  the  statute. 

See  1  Cruise  Dig.  27;  4  id.  6;  Wright's  Tenures,  161;  Smith's 
Lan.  and  Ten.  90;  1  Smith's  Leading  Cases,  22,  Notes  to  Spen- 
cer's Case. 

In  New  York,  the  statute  quia  emptores  was  enacted  in 
1787,  in  the  first  section  of  the  act  entitled  "  An  act  concern- 
ing tenures,"  1  Ji.  L.  70,  ^  J. ;  and  was,  in  substance,  re-enacted 
in  the  Revised  Statutes  of  New  York,  Vol.  1,  718  ;  and  more 
recently  was  incorporated  in  the  constitution  of  the  State. 

Art.  1,  Sec.  11. 

^^  • 

The  first  section  of  the  act  of  1787,  concerning  tenures, 
provided  "  that  it  shall  forever  hereafter  be  lawful  for  every 
freeholder  to  give,  sell  or  alien  the  lands  or  tenements 
whereof  he  or  she  is,  or  at  any  time  hereafter  shall  be  seised 
in  fee  simple,  or  any  part  thereof,  at  his  or  her  pleasure,  so 
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always  that  the  purchaser  shall  hold  the  lands  or  tenements 
so  given,  sold  or  aliened,  of  the  chief  lord,  if  there  be  any, 
of  the  same  fee,  by  the  same  services  and  customs  by  which 
the  person  or  persons  making  such  gift,  sale  or  alienation 
before  held  the  same  lands  and  tenements.'^  There  was  also, 
ill  the  same  section,  a  similar  provision  respecting  a  transfer 
of  a  portion  of  the  lands. 

But  notwithstanding  the  express  re-enactment  of  the  English 
statute,  it  was  for  a  long  time  assumed  that  it  was  not  in  force 
in  the  State.  This  assumption  was  induced  by  ch'cumstances 
peculiar  to  the  State.  Early  in  the  history  of  the  teiritory, 
a  few  individuals  procured  patents  from  the  crown  of  Eng 
laud,  to  lai*ge  tracts  of  land ;  and  some  of  them  assumed  to 
acquire,  in  connection  with  their  patents,  grants  also  of  mano- 
rial rights  and  franchises.  This  assumption  was  continued 
after  the  organization  of  the  State  government  Leases  in 
fee,  as  they  were  called,  were  made,  rents  and  services  were 
provided,  and  restraints  upon  the  free  conduct  of  the  tenant, 
in  regard  to  the  use  and  sale  of  his  premises,  were  inserted 
as  a  part  of  the  contracts.  Even  the  manorial  nomenclature 
was  introduced,  and  the  people  were  familiarized  to  the  title 
and  terms,  Fatroon,  Lord  of  the  Manor,  Manor  house.  Manor 
lands.  Manor  rents  and  Manor  tenants.  The  assumptions  did 
not  stop  with  the  terms  and  titles,  but  received  the  favor  of 
the  courts,  and  particular  attantion  from  the  other  authorities 
of  the  State.  The  judicial  reports  beai*  frequent  evidence  of 
the  one,  and  legislative  documents  of  the  other. 

Jackson  v.  Schntzs,  18  John.  179;  Watts  v.  Coffin,  11  id.  496; 
Lush  V.  Druse,  4  Wen.  818;  Van  Rensselaer  v.  Bradley,  3 
Denio,  185;  Van  Rensselaer  v.  Gallup,  6  Denio,  460. 

The  subject  was  repeatedly  presented  to  the  legislature  in 
the  annual  messages  of  the  several  govemoi-s  of  the  State, 
between  the  years  1839  and  1848,  as  one  calling  for  special 
action  to  alleviate  the  wrongs  and  remedy  the  evils  which 
had  grown  out  of  the  assumed  system  of  feudal  tenures,  and 
which  were  supposed  to  have  been  fastened  upon  the  State 
in  consequence  of  the   omission,   in  eai'ly  legislation,   to 


110  THE  LAW  OF  REAL  PROPERTT. 

re-enact  here  the  statutes  of  England,  restrictive  of  such  ten- 
ures between  individuals. 

But  that  view  of  the  subject  was  brought  to  an  abrupt  ter- 
mination in  1852,  by  the  unanimous  decision  of  the  court  of 
appeals,  holding  that  the  English  statutes  preventing  leases 
in  fee  from  being  made  by  subjects,  were  substantially 
re-enacted  here  in  1787  ;  and  that,  as  a  consequence,  in  the 
language  of  the  court,  **  they  had  placed  the  law  of  the  State, 
in  that  respect,  on  the  same  footing  on  which  the  law  of 
England  now  stands  and  has  stood  since  the  reign  of  Edward 
the  First." 

DePeyster  v.  Michael,  6  N.  Y.  467-608. 

The  court  also  declared  that  those  statutes  "  put  an  end  to 
all  feudal  teimres  between  one  citizen  and  another,  and  sub- 
stituted in  their  place  a  tenure  between  each  landholder  and 
the  people  in  their  sovereign  capacity." 

By  that  decision,  the  law  of  the  State  upon  this  point  was 
decided  to  be  different  from  what  it  had  been  before  assumed. 
The  causes  which  led  to  the  erroneous  assumption,  so  palpa- 
bly in  conflict  Tvdth  the  plain  provisions  of  the  statutes,  more 
properly  belong  to  the  history  of  the  times  than  to  a  discus- 
sion of  the  laws,  except  so  far  as  the  decisions  of  the  courts 
form  a  part  of  that  history.  One  fact  is,  however,  evident 
It  had  been  so  long  assumed  that  the  statute  quia  emptores 
was  not  in  force  here,  that  leases  in  fee  had  gained  a  notional 
and  traditionary  existence  in  the  minds  of  both  the  lawyers  and 
the  people,  diflicult  to  be  removed.  But  still  no  one  has  ever 
seriously  questioned  the  correctness  of  the  decision  in  the 
DePeyster  case,  or  denied  that  its  effect  was  to  so  construe 
the  laws  of  the  State  that  leases  in  fee,  from  one  person  to 
another,  did  not  and  could  not  exist  in  the  State,  with  the 
possible  exception  of  such  as  might  have  been  made  under 
the  colonial  laws. 

Under  ordinary  circumstances,  a  decision  so  distinctly  and 
clearly  enunciated,  and  so  generally  accepted  as  correct, 
would  have  put  the  question  at  rest  forever.  But  it  has  been 
otherwise  in  this  case.     There  has  since  been  a  contest 
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between  tradition,  with  its  interests  and  prejudices  on  the 
one  side,  and  law,  with  its  principles  of  inherent  rectitude  on 
the  other.  This  contest  has  led  to  some  very  remarkable 
decisions,  which  demand  examination,  because  they  are  cal- 
culated to  bewilder  and  mislead  both  the  lawyers  and  the 
people.  They  have  sometimes  been  mistaken  as  authority, 
that  no  statute,  like  the  statute  quia  emptores  of  England,  was 
ever  in  force  in  the  State,  notwithstanding  the  provisions  of 
the  English  statute  were  expressly  incorporated  in  the  act 
concerning  tenures  of  1787. 

Van  Rensselaer  v.  Bonesteel  24  Barb.  365,  was  the  first 
of  the  class  of  decisions  here  alluded  to  which  have  attempted 
to  fasten  upon  the  tenants  in  fee  of  the  State  the  odious  and 
oppressive  features  of  the  feudal  system,  as  that  system  existed 
in  England  before  1290.  There  was  no  attempt  made  to  con- 
trovert the  DePeyster  case.  The  court  sought  only  to  avoid 
its  effects.  The  existence  of  the  first  section  of  the  act  of 
1787,  concerning  tenures,  was  conceded  so  far  as  to  admit 
that  the  deed  of  conveyance  before  them  did  not  create  the 
estate,  but  merely  transferred  it.  To  avoid  the  consequences 
of  that  concession,  it  was  decided  that  it  was  immaterial  that 
the  parties  to  the  conveyance  were  vendor  and  vendee,  instead 
of  lessor  and  lessee,  on  the  ground,  as  it  was  contended,  that 
the  rents  and  services  of  the  feudal  law  were  not  the  pecu- 
liar incidents  of  the  one  relation  more  than  of  the  other. 

But  that  decision  was  so  grossly  erroneous  that  it  failed  to 
retain  the  respect  of  even  the  court  that  made  it  for  any  consid- 
erable length  of  time.  The  same  court  held  directly  the  con 
trary  doctrine,  soon  thereafter,  in  Van  Bensselaery*  SmzC/i,  27 
JBarb.  104.  The  former  decision  is  not  expressly  referred  to, 
but  the  conflict  between  the  two  cases  is  none  the  less  evident. 

In  the  first,  the  court  conceded  the  existence  and  operation 
of  the  statute  quia  emptores.  In  the  second,  they  denied  its 
existence  and  operation.  In  the  first,  they  admitted  that  the 
deed  of  conveyance  was  not  a  lease.  In  the  second,  they 
held  that  it  was  a  lease.  In  the  first,  they  conceded  that  the 
relation  of  landlord  and  tenant  did  not  exist.     In  the  second, 
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they  held  that  such  relation  did  exist.  In  the  first,  they 
denied  the  materiality  of  such  relation  ;  and  in  the  second, 
they  admitted  it.  But  it  was  conceded  in  both  cases  alike, 
that  the  statute  qtda  emptores  was  re-enacted  here  in  1787, 
and  remained  in  force  until  1805  ;  and  that  every  convey- 
ance in  fee,  intermediate  those  periods,  from  one  person  to 
another,  was,  by  operation  of  the  act,  an  assignment.  That 
is  the  only  point  of  concurrence  between  the  two  decisions. 
From  that  point  they  immediately  diverge  ;  the  one  holding 
that  the  eflTect  of  the  act  of*  1787  was  not  in  the  way  of  the 
action  ;  and  the  other,  that  it  was  in  the  way ;  and  must  be 
removed,  or  the  plaintiff  must  fail  to  recover.  It  was  neces- 
sary, also,  to  do  something  more  than  simply  to  repeal  the 
act,  for  the  instrument  of  conveyance  before  them  was  made 
before  1805,  and  after  1787,  and,  consequently,  was  to  be 
construed  and  governed  by  the  act  concerning  tenures,  in 
force  when  it  was  made.  So  construed,  it  was  not  a  lease, 
and  the  action  must  fail.  It  was,  therefore,  necessary  to 
so  remove  the  act  concerning  tenures,  that  no  vestige  of  its 
operation  or  effect  should  remain,  even  upon  such  deeds 
of  conveyance  as  had  been  made  while  it  was  in  force.  To 
effect  such  a  result  called  for  a  degree  of  violence  to  the 
rights  of  parties,  vested  by  contracts,  which  required  no  ordi- 
nary measure  of  coolness  and  skill  in  legal  excision. 

Could  a  legislative  enactment  have  been  found,  which 
expressly  declared  all  deeds  of  assignment  of  estates  in  fee, 
heretofore  made,  to  be  leases  in  fee,  in  legal  operation  and 
effect,  it  would  not  have  answered  the  purpose ;  for  then, 
the  attempt  to  make  contracts  what  the  parties  had  not  made 
them,  would  have  been  apparent,  and  would,  therefore,'  have 
met  with  universal  condemnation.  No  one  could  then  have 
failed  to  perceive,  that  if  the  legislature  could  change  an 
assignment  into  a  lease,  they  could  change  a  lease  into  an 
assignment ;  and  if  they  could  make  relations  of  lord  and 
tenant,  where  they  did  not  exist,  they  could  dissolve  the  rela- 
tions where  they  did  exist ;  and  they  could  change  a  receipt 
to  a  promissory  note,  or  a  promissory  note  to  a  receipt ;  and 
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make  or  unmake  other  contracts,  and  constitute  or  release 
other  obligations,  at  pleasure.  But  no  such  statute  could  be 
found ;  nor  even  one  whiph  expressed  an  intention  to  repeal 
the  first  section  of  the  act  concerning  tenures  of  1787. 

But  there  was  a  statute,  passed  in  1788,  entitled  '*  An  act 
to  enable  grantees  of  reversions  to  take  advantage  of  the 
conditions  to  be  performed  by  lessees."  It  was  a  re-enaot- 
ment  of  an  English  act,  referred  to  generally  as  32  Hen.  8, 
cA.  34,  passed  in  England  in  1540.  It  merely  provided  that 
grantees  of  the  reversions  of  demised  prbmises  might  employ 
the  same  remedies  for  tlie  breach  of  the  covenants  and  condi- 
tions of  the  lessees,  which  the  grantors  or  lessors  might  have 
had  if  such  reversion  had  remained  in  such  grantor  or  lessor. 
There  was  also  another  act,  passed  in  1805,  as  follows : 
"Whereas,  it  hath  been  doubted  whether  the  provisions  con- 
tained in  the  act  entitled  *  An  act  to  enable  grantees  of  rever- 
sions to  take  advantage  of  the  conditions  to  be  performed  by 
lessees,'  hereby  intended  to  be  amended,  extend  to  any  but 
assignees  of  reversions,  dependent  on  estates  for  life  or  years ; 
and  whereas,  leases  or  grants  in  fee,  reserving  i«nte,  have 
long  since  been  in  use  in  this  State,  and  to  remove  all  doiibts 
respecting  the  construction  of  the  aforesaid  act :  Be  it  enacted, 
that  all  the  provisions  of  said  act,  and  the  remedies  thereby 
given,  shall  be  construed  to  extend  as  well  to  grants  or  leases 
in  fee  reserving  rents,  as  to  leases  for  life  and  years,  any  law, 
usage  or  custom  to  the  contrary  thereof  notwithstanding." 

This  last  act  was  the  one  selected  by  the  cou^rt  to  effect  the 
transmutation  of  assignments  in  fee  to  leases  in  fee,  embrac- 
ing those  made  before  the  act  as  well  as  those  made  after. 
It  was  not  pretended  that  the  statute,  by  its  language  or 
expressed  intention,  applied  to  assignments,  or  indicated  the 
purpose  of  changing  anything.  Its  application  to  assignments 
was  assumed  by  the  court  contrary  to  the  language  of  the 
statute.  Having  thus  assumed  its  application,  they  reasoned 
as  follows :  "  Applying  an  act  enabling  grantees  of  reversions 
to  hold  certain  rights  and  enforce  certain  remedies,  by  reason 
of  being  assignees  of  reversions,  it,  of  necessity,  makes  the 
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lessor's  interest  in  such  a  lease,  as  well  in  his  own  hands  as  in 
those  of  his  assignees,  pro  hac  vice  equivalent  to  a  reversion ; " 
and,  *'  being  subsequent  (as  was  t)ie  act  it  amended)  to  the 
law  concerning  tenures^  it  is,  if,  and  so  far  as,  repugnant  to 
that  law,  a  repealing  act,  even  without  the  express  words 
*  any  law,'  &c." — (27  Barb.  152.)  Thereupon,  say  the  coiut, 
the  first  section  of  the  statute  of  1787,  concerning  tenures, 
ceased  to  be  in  force  in  the  State,  and,  consequently,  the 
deeds  of  assignment  became  leases,  and  subject  to  be  con- 
strued by  the  laws  of  England,  as  they  existed  before  the 
statute  of  quia  emptores  was  enacted. 

This  conclusion  of  the  court,  and  the  mode  of  arriving  at 
it,  were  both  sufficiently  inexplicable,  to  defy  the  compre- 
hension and  mock  the  understanding  of  even  professional 
readers,  who  were  not  particularly  familiar  with  the  subject. 
It  was,  nevertheless,  accepted  and  reported  as  authority. 
What  could  not  be  understood  was  charged  to  the  inexplica- 
bility  sometimes  attached  to  the  laws  of  real  property',  in  the 
minds  of  those  who  know  but  little  about  them. 

It  is  not,  however,  difficult  to  understand,  that  the  decision 
of  the  court  rests  upon  the  assumption,  that  the  legislature 
intended  to  apply  the  act  of  1805  to  assignments  of  estates 
in  fee ;  and  that  the  court  must  obey  the  mandate.  Nor  is 
there  any  difficulty  in  understanding  that  the  first  point  of 
the  argument,  starting  from  that  basis,  is,  that  the  act  of 
1805,  by  reason  of  the  inaptitude  of  its  language,  would  not 
apply  to  assignments,  but  only  to  leases  in  fee.  The  conse- 
quence of  this  incongruity  was,  that  there  must  be  a  change, 
either  in  the  statute,  or  in  the  deeds  before  them,  or  the  one 
would  not  apply  to  the  other.  Therein  lies  the  whole  foroe 
of  the  argument  of  the  court  They  could  not  change  the 
statute,  and  hence,  as  was  assumed,  they  mtist  change  the 
character  of  the  deeds.  The  legislature  had  failed  to  fit  the 
statute  tor  the  thing,  and  it  became  the  duty  of  the  court  to 
fit  the  thing  to  the  statute.  Hence  "of  necessity,"  asthe 
argument  runs,  they  must  makd  what  was  not  a  reversion, 
and  bore  no  resemblance  to  a  reversion,  not  into  a  reversion, 
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but  into  a  "pro  hoc  vice  equivalent ;"  and,  as  a  reversion  in 
the  grantor  was  conceded  to  be  the  distinguishing  feature 
between  a  lease  and  &a  assignment,  therefore,  having  pro- 
vided an  '*  equivalent,'^  they  had,  as  a  consequence,  changed 
assignments  into  leases ;  and  thus  performed  the  duty  im- 
posed by  the  legislature,  of  the  transmutation  of  the  character 
of  the  contracts. 

That  decision  of  the  supreme  court  was  reviewed  by  the 
court  of  appeals,  in  the  case  of  Van  Jiensselaer  v.  HaT/a,  19 
Jf.  Y,  68,  and  received  the  sanction  of  that  coiirt.  The  mode 
and  process  of  reasoning  which  gave  effect  to  the  act  of  1805, 
in  the  judgment  of  the  court  below,  was  expressly  approved 
and  adopted  in  the  opinion  of  the  majority  of  the  court.  The 
language  is  unmistakable.  It  was  assumed  to  be  plain  and 
certain,  that  the  legislature  intended  to  apply  the  act  to 
assignments  of  estates  in  fee,  although  the  words  of  the  act 
were  conceded  to  be  incongruous  to  such  application.  But, 
like  the  court  below,  they  find  in  that  incongruity,  the  force 
of  the  statute  to  produce  the  effect  sought.  They  say  :  "  To 
enable  the  last  mentioned  act  to  have  any  operation,  the 
grantees  of  the  reserved  rent,  upon  conveyances  in  fee,  must 
be  assimilated  to  the  grantees  of  reversions.  The  act,  in 
effect,  establishes  a  privity  of  contract  between  those  holding 
a  derivative  title  under  both  grantors  and  grantees  ;  and  the 
intention  of  the  legislature,  apparently,  was  to  place  the 
assignees  of  both  parties  upon  grants  in  fee,  where  a  rent  was 
reserved,  upon  the  same  footing  which  was  occupied  by  the 
assignees  of  the  parties  to  a  lease  for  life  or  years,  under  the 
statute  of  Henry  Vlll,  and  the  re-enactment  of  it  in  this 

country." 

19  N.  Y.  92. 

One  member  of  the  court,  Selden,  J.,  expressed  his  dissent 
to  such  application  and  construction  of  the  statute,  in  an 
opinion  not  reported.  He  disposed  of  the  act  of  1805,  as 
follows : 

"Great  stress  is  laid  upon  the  latter  statute  as  having 
removed  all  obstacles  to  the  maintenance  of  the  action.    It 
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is  true  that  when  we  consider  the  effect  of  our  acts  concern- 
ing tenures  and  escheats  upon  the  proprietors  of  manors  in 
this  State,  we  can  see  obvious  reasons  why  they  should  desire 
some  modification  of  the  laws  ;  and  we  might^be  led  to  con- 
jecture that  the  statute  of  1805  was  passed  at  their  instance 
and  for  the  purpose  of  relieving  them  from  some  of  the  con- 
sequences of  the  previous  acts.  .But  the  difficulty  lies  in  giv- 
ing such  a  construction  to  its  tenure  as  will  produce,  the 
important  effects  attributed  to  it,  as  none  but  assignees  of 
reversions  could  avail  themselves  of  the  original  act.  It  is 
plain  that  in  order  to  confer  its  benefits  upon  assignees  of 
rents  reserved  upon  grants  in  fee,  the  explanatory  act  must 
either  dispense  with  the  required  reversion  in  the  assignee, 
or  must  create  a  reversion  or  its  equivalent.  In  one  or  the 
other  of  these  modes  only  could  the  object  be  obtained. 
Does  the  act  of  1805  do  either  ?  The  preamble  recites  that 
doubt  exists  whether  the  provisions  of  the  act  of  1788  *  extend 
to  any  but  assignees  of  reversions^  dependent  upon  estates 
for  life  or  years,'  and  the  object  of  the  act  is  declared  to  be 
the  removal  of  the  doubt.  For  this  purpose,  it  is  enacted 
that  the  provisions  of  the  act  of  1788  shall  be  *  construed  to 
extend  as  well  to  grants  or  leases  in  fee  reserving  rents  as  to 
leases  for  life  or  yeare.'  This  is  so  explicit  as  to  admit  of 
but  one  interpretation.  The  doubt  recited  was,  whether  the 
benefits  of  the  original  act  were  not  limited  to  a  particular 
class  of  assignees  of  reversions^  viz :  where  the  reversions 
assigned  depended  upon  estates  for  either  life  or  years  ;  and 
the  auxiliary  act  simply  provides  that  those  benefits  shall  be 
held  to  extend  to  assignees  of  reversions,  depending  upon 
estates  in  fee,  as  well  as  estates  for  life  or  years.  There  is 
not  a  word  indicative  of  an  intent  to  dispense  with  the  neces- 
sity of  a  reversion,  or  to  confer  the  benefits  of  the  act  upon 
assignees  of  rents,  unaccompanied  by  a  reversion.  If  any 
such  construction  is  adopted,  it  must  be  arrived  at  by  pre- 
suming an  intention  which  has  found  no  expression  in  the 
act.  It  is,  I  think,  equally  clear  that  the  act  in  question  does 
not  create  in  a  grantor  of  an  estate  in  fee  reserving  rents,  or 
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in  his  assignee,  either  a  reyersion  or  its  equivalent.  The  only 
reversion  of  which  an  estate  in  fee  simple  admits,  is  the 
escheat  Unless,  therefore,  this  act  takes  the  escheat  from  the 
people  and  restores  it  to  every  grantor  of  a  fee  simple,  who 
reserves  a  rent,  which  would  scarcely  be  claimed,  it  van  create 
no  estate  which  would  safely  take  the  place  of  a  reversion. 
This  construction  does  not  deprive  the  act  of  all  force,  as  it 
leaves  it  to  operate  upon  numerous  grants  and  leases  in  fee 
reserving  rents,  which  were  in  existence  when  the  act  con- 
cerning tenures  was  passed.  It  is  quite  possible  that  those 
who  were  active  in  procuring  the  passage  of  the  act  of  1805, 
hitended  it  to  have  a  more  extended  operation ;  but  if  so, 
there  is  nothing  in  the  language  which  indicates  that  the 
legislature  participated." 

The  position  that  leases  in  fee,  made  by  individuals,  may 
have  existed  when  the  act  concerning  tenures  was  passed  in 
1787,  seems  to  have  been  regarded  by  the  majority  of  the 
court  as  a  more  material  point  against  the  plaintiff's  right  of 
action  than  any  other.  Allowing  that  such  leases  may  have  then 
existed,  the  statute  of  1805  w^as  conceded  to  have  a  legitimate 
application  and  a  legitimate  office  to  perform ;  and  thus  that 
law  "  of  necessity,"  upon  which  alone  the  court  relied,  could 
not  arise.  '*  It  was  in  part  to  furnish  an  answer  to  that  sug- 
gestion," says  the  learned  author  of  the  majority  opinion, 
"  that  I  have  taken  the  pains  to  show  that  there  was  never  a 
period  in  this  State  when  conveyances  in  fee  between  indivi- 
duals created  a  tenure." — (19  N.  Y.  84.)  In  other  words,  he. 
found  it  necessary  to  show  that  feudal  tenures  between  indivi- 
duals did  not  and  could  not  exist  in  the  State  before  1805, 
as  a  step  in  his  argument  to  prove  that  they  did  exist  before 
that  time,  by  reason  of  the  retroactive  effect  of  the  act  of  1805. 
With  that  position  thus  fortified  to  his  satisfaction,  his 
argument  ib  substantially  as  follows  :  There  having  been  no 
'  leases  in  fee  in  the  State,  when  the  statute  of  1805  was  enacted, 
to  which  it  could  apply,  according  to  its  language,  it  is  "  plain 
and  certain "  that  the  legislature  intended  to  apply  it  to 
assiffnments  in  fee,  to  which  it  could  not  apply,  because  of 
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its  language.  But  the  intent  of  the  legislature  must  be 
respected,  and,  therefore,  the  assignments  must  be  changed 
into  leases,  and  then  the  statute  will  apply  and  the  legisla- 
tive intent  be  fulfilled.  The  argument  is  substantially  the 
same  as  in  the  court  below,  though  stated  and  discussed  in  a 
somewhat  different  manner.  It  presents  two  general  ques- 
tions :  J^'irst,  was  the  legislative  intent  made  out  as  alleged  ? 
And  second,  if  so,  could  such  intent  authorize  the  com-t  to 
change  the  character  of  contracts  made  before  the  statute, 
and  the  obligations  of  parties  as  they  before  existed  ? 

And  first,  is  it  true  that  no  leases  in  fee  existed  in  the  State, 
made  by  individuals,  before  1805  ?  In  DePeyster  v.  Michael^ 
before  cited,  the  same  court  expressed  the  opinion  that  such 
leases,  made  under  the  colonial  laws,  did  exist  at  that  time,  or 
might  have  existed.  Selden,  J.,  expressed  the  same  view  ui  the 
opinion  from  which  the  foregoing  quotation  is  made.  In  The 
People  V.  Van  Rensselaer,  9  N.  Y.  291,  the  same  learned  author 
of  the  majority  opinion  in  Van  Rensselaer  v.  Hays,  labored 
to  prove  that  under  the  colonial  laws  of  New  York,  manors 
did  legally  exist  here,  and  manor  lords  enjoyed  the  legal 
right  to  make  leases  in  fee ;  and  he  expressed  the  opinion 
that  such  was  the  fact.  In  the  Hays  case,  he  refers  to  his 
opinion,  on  that  occasion,  approvingly,  as  follows  :  "  But  if 
the  king  could,  notwithstanding  the  statute,  license  his  imme- 
diate tenants  to  create  scignories,  as  attempted  to  be  shown 
in  one  of  the  opinions  in  The  People  v.  Van  Rensselaer,  and, 
as  I  am  satisfied  is  the  case,  these  instruments  are  quite  con- 
sistent with  the  idea  that  the  statute  was  in  force  in  the  colony 
of  New  York."— (19  JV,  Y.  75,  76.)  There  are,  therefore, 
very  respectable  opinions  holding  that  leases  in  fee,  made  by 
individuals  in  colonial  times,  did  exist,  and  were  legitimate 
subjects  for  the  application  of  the  act  of  1805.  We  are  not 
aware  that  it  has  ever  been  denied,  except  by  the  same  learned 
author  of  the  majority  opinion  in  the  Hays  case,  and  he 
excepts  "  the  special  cases  of  a  grant  from  the  crown  of  a 
power  to  erect  a  manor." 

19N.  Y.  84. 
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But  in  seeking  for  the  intention  of  the  legislature,  in  enact- 
ing the  statute  of  1805,  even  if  the  plain  language  of  the  act 
is  to  be  controlled  by  antecedent  facts  and  circumstances,  the 
true  question  is  not  whether  leases  in  fee  then  existed  in  the 
State,  but  whether  the  legislature  assumed  or  supposed  that 
they  existed.     If  they  legislated  upon  such  assumption,  it 
could  nht  aifect  the  intention,  whether  the  assumption  was 
true  or  false.     That  such  was  the  assumption  is  evident  and 
certain  from  the  preamble  to  the  act.     The  words  of  the  pre- 
amble, "  whereas,  leases  or  grants  in  fee,  reserving  rents,  have 
long  since  been  in  use  in  this  State,"  leave  no  room  for  doubt 
upon  this  point.     Moreover,  this  part  of  the  recitation  of  the 
preamble  is  referred  to  in  the  opuiion  of  the  majority,  as  evi- 
dence of  the  recognition  by  the  legislature  of  leases  in  fee. 
At  page  84  it  is  said  :  "  The  act  of  1805,  which  first  brought 
grants  in  fee  reserving  rents  within  the  remedies  of  the  32 
Ueni'y  VIII^  chapter  34,  recited  as  a  motive  for  the  enact- 
ment, that  such  grants  had  long  been  in  use  in  this  State. 
The  argument  supposes  that  it  was  intended  to  give  effect  to 
Buch  only  as  had  been  executed  in  colonial  times,  and  during 
the  first  eleven  years  of  the  State  government.     If  such  were 
the  intention,  it  is  inconceivable  that  some  idea  of  the  kind 
was  not  expressed.     The  language  used  certainly  conveys  the 
understanding  that  such  transactions,  had  been  in  use  up  to 
the  time  when  the  legislature  was  speaking." 

This  part  of  the  reported  opinion  evidently  refers  to  the 
argument  of  Judge  Selden  upon  this  point,  which  we  have 
before  quoted.  He  haviug  concurred  with  the  court  in  the 
DePeyster  case,  that  leases  in  fee  existed  in  colonial  times, 
and  that  the  law  upon  the  subject  was  changed  by  the  act 
concerning  tenures  of  1787,  is  answered  t)y  the  majority,  who 
recite  from  the  preamble  of  the  act  of  1805  to  prove,  as  is 
claimed,  that  it  was  conceded  that  leases  in  fee  **  had  been  in 
use  up  to  the  time  when  the  legislature  was  speaking,"  and 
that,  therefore,  the  law  was  not  changed  by  the  act  concern- 
ing tenures.  But  a  more  cai'eful  reading  of  the  preamble 
would  have  corrected  that  part  of  their  argument.     The  pre- 
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amble  referred  to  reads  :  "  Whereas,  leases  or  grants  in  fee 
reserviug  rents  have  long  since  been  in  use  in  this  State." 
The  court  overlooked  the  word  since.  It  is  a  word,  as  used, 
of  some  significance.  Lonff  since  does  not  mean  up  to  the 
time  of  speaking,  but  evidently  excludes  the  period  inten'en- 
iDg  the  time  designated  and  the  time  of  using  the  word. 
The  recital  of  the  preamble,  therefore,  sustains  the  View  of 
Judge  Selden,  instead  of  the  position  of  those  who  differed 
from  him. 

The  conclusion  is  inevitable,  that  the  legislature  of  1805 
understood  that  leases  in  fee,  made  in  colonial  times,  existed ; 
and  that  they  were  a  thing  of  ancient  and  not  of  modem 
origin.  But  whether  they  did  so  understand  or  not,  by  what 
rule  of  construction  can  it  be  inferred  that  the  legislature 
intended  to  reach  assignments,  when,  by  the  express  lan- 
guage, they  applied  the  statute  only  to  leases  ?  Assuming 
it  to  be  true,  that  leases  in  fee  did  not  and  could  not  exist, 
in  the  State,  before  1805,  because  of  the  statute  g[uia  emp- 
tores,  and  assuming  that  the  legislature  so  understood  it,  how 
was  it  possible  to  imply  an  intention  dii'ectly  the  contrary 
from  the  language  of  the  act  ?  Are  statutes  to  be  read  by 
the  rule  of  contraries  ?  And  assuming  the  act  to  be  applied 
to  assignments,  how  could  that  change,  or  authorize  the  court 
to  regard  them  as  changed  into  leases  ?  The  reasoning  and 
decision  of  the  court,  coming  from  any  other  source,  or  put 
forth  on  any  other  occasion,  would  seem  too  absurd  to  be 
treated  seriously.  It  is  so  unlike  anything  before  found  in 
the  books,  that  it  gains  no  aid  from  precedent,  but  must 
stand  upon  its  own  strength,  or  fall  with  its  own  weakness. 
And  it  is  so  in  conflict  with  before  accepted  ideas  of  law,  and 
the  rules  of  construetion,  that  if  it  is  to  prevail,  it  will  be  the 
be^ning  of  a  new  epoch  in  jurisprudence,  as  well  as  of  a 
new  system  of  legislation.  The  same  mode  of  reasoning,  and 
the  same  rule  of  construction,  applied  to  almost  any  other 
conceivable  subject  within  the  range  of  judicial  action,  would 
work  out  changes  equally  disastrous  in  their  results  to  indi- 
vidual rights,  with  no  greater  absurdity  of  argument 
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For  example,  should  the  legislature,  through  madvcrteuce 
or  ignorance,  or  intention,  pass  an  act  fixing  the  number  of 
hours  during  which  a  master  might  work  his  slaves,  or,  how 
he  might  force  them  to  work,  the  courts  would  be  bound  to 
apply  the  statute  to  free  laborers,  because  there  are  no  slaves 
in  the  State  ;  and  as  it  would  not  apply  without,  the  duty 
would  devolve  upon  the  court  to  change  free  laborera  to 
slaves,  and  subject  them  to  the  exigencies  of  slavery.  The 
logical  formula  could  as  well  be  adjusted  to  one  case  as  to 
another ;  and  if  the  legislature  pass  acts  in  regard  to  things 
which  do  not  exist,  it  must  be  as  certain  in  one  case  as  in 
another,  that  they  meant  something  which  does  exist ;  and 
that  the  court  must  determine  what  that  something  is,  and 
must  apply  the  statute  accordingly. 

The  case  here  put  by  way  of  illustration,  may  appear  more 
absurd  than  the  one  adjudicated ;  but  the  absurdity  is  the  more 
apparent,  only  because  the  subject  of  the  one  case  is  more 
readily  appreciated  than  the  subject  of  the  other.  The  adju- 
dicated case  will  appear  equally  absurd,  when  the  results  to 
the  rights  of  the  parties  are  fully  understood. 

The  operation  attributed  to  the  act  of  1805  was  both  direct 
and  consequential.  The  direct  effect  was  the  change  of  an 
assignment  into  a  lease ;  and  the  consequential  effect  was  a 
corresponding  change  in  the  condition  and  relations  of  the 
parties.  The  court  found  the  defendants,  in  the  beginning 
of  their  argument,  the  tenants  in  fee  of  the  State  ;  and  the 
plaintifEs  without  estate  or  interest  in  the  premises.  That 
was  the  position  of  the  parties  before  they  were  subjected  to 
the  judicial  process  of  "  assimilation."  After  being  "  assimi- 
lated" by  the  court,  they  were  placed  "upon  the  same  foot- 
ing  which  was  occupied  by  the  assignees  of  the  parties  to  a 
lease  for  life  or  years  ;"  that  is,  the  plaintiff  were  the  rever- 
sioners, or  ^^pro  hac  vice  equivalent"  in  the  place  of  the 
State,  and  the  defendants  were  their  tenants.  Before  "  assim- 
ilation," the  defendants  were  freemen.  After  the  "  assimila- 
tion/'they  were  vassals  or  serfs,  bound  to  annual  service. 
They  were  thus,  by  the  mere  decision  of  the  courts,  placed 


122  THE  LAW  OF  EEAL  PROPERTY. 

back  in  condition  more  than  six  centuries  ; — in  the  language 
of  the  opinion,  to  a  period  of  feudal  vigor,  "  which  had  been 
unknown  in  England  for  more  than  three  centuries  before  the 
first  settlement  of  this  country." — (19  N,  Y,  74.)  In  short, 
by  the  **  assimilation,"  the  defendants  lost  property,  personal 
rights  and  social  position  ;  and  the  plaintiffs  gained  what  the 
defendants  lost.  Short  of  taking  life  or  personal  liberty,  no 
gi'cater  violence  could  be  committed  to  the  rights  of  the 
defendants. 

But  soon  after  the  courts  had  felt  constrained  to  assume 
these  duties  of  assimilation,  the  legislature  relieved  them,  by 
an  act  declaiing  that  the  act  of  1805  and  its  re-enactments 
should  "  not  apply  to  deeds  of  conveyance  in  fee  made  before 
the  ninth  day  of  April,  1805,  nor  to  such  deeds  thereafter  to 
be  made." 

Laws  of  I860,  ch.  896,  p.  675. 

The  Third  District  Supreme  Court  expressed  the  conclu- 
sion that  they  were  not  relieved.  They  repeated  the  pre- 
vious argument  as  to  the  '*  assimilating  "  effect  of  the  act  of 
1805  ;  and  insisted  that  that  act  had  so  changed  assignments 
into  leases,  that  no  subsequent  legislature  could  restore  them 
to  what  they  were  as  made  by  the  parties.  They  did  not 
believe  that  the  legislature  intended  what  was  expressly 
declared ;  and,  if  they  did,  they  had  no  constitutional  right 
to  give  effect  to  such  intentions.  In  one  opinion,  it  is  con- 
tended that  the  act  of  1805,  by  its  retroaction  upon  the  con- 
tracts in  question,  '*had  established  a  privity  of  contract 
between  the  assignees  of  the  original  parties,  and  of  course 
had  conferred  the  rights  incident  to  such  a  relation." — (32 
Barb.  45T.)  In  another  opinion,  it  is  claimed  that  the  sta- 
tute of  1805  had  made  the  plaintiff's  demand,  '*  for  all  the 
purposes  of  transfer  and  the  rights  to  enforcement  by 
law,  a  ^  revei^sion,^  *a  statute  reversion  ;^"  and  if  the  act  of 
1860  was  to  be  applied,  it  would  destroy  this  "  statute  rever- 
sion."— (33  id.  137,  138.)  That  was  their  constitutional 
argument. 
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That  court  has,  in  a  more  recent  decision,  recapiiulatcd  its 
previous  arguments,  and  again  decided  in  the  same  way. 

Tyler  v.  Heidbn.  46  Barb.  489. 

But  these  decisions  cannot  be  regarded  as  authority  as  to 
the  law  of  the  State  upon  this  point,  because  they  are  in 
obrious  conflict  with  the  statutes  and  with* the  decisions  of 
the  appellate  court  They  ai*e  only  the  law  of  the  court  that 
made  the  decisions. 

The  court  of  appeals  have  decided  to  go  no  further  in  the 
process  of ''  assimilating  "  assignments  into  leases  ;  and  have 
pronounced  it  to  be  ^  settled  proposition,  "  that  since  the 
passing  of  the  act  of  1787,  '  conceijung  tenures'  (however  it 
may  have  been  before  that  time),  it  has  not  been  possible  to 
create  any  new  tenures  in  this  State  upon  conveyances  in  fee. 
Such  conveyances  operate  as  assignments,  and  not  as  leases, 
whatever  name  may  be  given  to  them,  and  leave  neither  any 
reversion  nor  possibility  of  reverter  in  the  grantor." — {Van 
lien89elaer  v.  Read^  26  i\r.  Y.  563.)  They  of  courae  mean 
conveyances  made  by  individuals,  and  not  by  the  State. 

The  same  court  has,  in  another  case,  reviewed  the  subject, 
and  declared,  that  a  similar  conveyance  '*  operated  as  an 
assignment,  and  not  as  a  lease,  and  left  neither  any  reversion 
nor  possibility  of  reverter  in  the  grantor ;"  that  since  1787, 
"  it  has  not  been  possible  to  create  a  feudal  tenure  in  this 
State  ;  and,  consequently,  none  of  the  peculiar  incidents  of 
that  tenure  attach  to  an  estate  granted  by  one  citizen  to 
another,  since  that  act  took  effect." 

Van  Rensselaer  v.  Dennison,  86  N.  T.  893. 

These  decisions  of  the  court  of  appeals  must  be  regarded 
as  settling  the  question,  that  since  1787,  at  least,  individuals 
cannot  make  leases  in  fee ;  and  no  such  leases,  made  since 
that  time,  now  exist  in  the  State.  The  making  of  leases  in 
fee,  became  here  exclusively  the  prerogative  of  the  State,  as  it 
is  in  England,  of  the  crown,  and  has  remained  so  ever  since. 

The  cases  occasionally  reported,  wherein  assignments  of 
estates  in  fee  by  one  individual  to  another,  are  called  leases 
in  fee,  and  are  treated  as  such,  can  no  lon^rer  be  regarded  as 
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authoritj^  that  such  is  the  law.  They  ere  evidence  only  of 
the  want  of  attention  to  this  subject  on  the  part  of  the  indi- 
viduals engaged  therein,  and  of  a  consequent  failure  to  notice 
the  decision  of  DePeyster  v.  Michael,  in  1852,  and  the  similar 
decisions  of  a  later  date,  and  the  statute  upon  which  those 
decisions  are  fou&ded. 

One  modem  law  writer,  upon  real  property,  claims  for  that 
kind  of  professional  inattention  authority  to  work  out  a 
change  of  the  law  itself.  He  concedes  that  the  act  of  1787, 
concerning  tenures,  was  the  same  as  the  statute  quia  emptores 
of  England,  and  prevented  here,  as  it  prevented  there,  indi- 
viduals from  leasing  land  ii^  fee  ;  hut  he  contends  that  the 
act  here  has  been  changed,  not  by  the  legislature,  nor  by  the 
legitimate  action  of  the  courts,  but  by  the  fact  that  certain 
lawyers  and  courts  have  called  conveyances  in  fee  leases  in 
fee,  and  have  spoken  of  the  parties  as  landlord  and  tenant 

WUlard  on  Real  EsUte  and  Gonveyftncixig,  pp.  207,  208,  426  and 
104. 

And  he  goes  so  far  as  to  contend  that  there  is  an  inherent 
principle  in  our  jurisprudence,  whereby  the  lawyers  and  the 
courts  can  change  our  laws  by  calling  things  by  the  wrong 
names.  In  accordance  with  that  notion,  he  insists  that  assign- 
ments of  estates  in  fee  have  been  so  long  *' spoken  of  and 
**  called  leases,''  that  they  have  acquired  the  operation  and 
effect  of  leases. 

It  is  not  pretended  that  the  provisions  upon  this  subject  in 
the  Revised  Statutes  changed  the  law  as  it  was  established  by 
the  act  concerning  tenures  of  1787.  It  merely  continued  the 
provisions  of  that  act,  expressed  in  a  different  manner. 

See  Revisers'  Notes. 

The  Revised  Statutes  provide  that  all  lands,  the  title  to 
which  shall  fail,  from  a  defect  of  heirs,  shall  revert  or  escheat 
to  the  people,  and  subject  only  to  the  liability  to  escheat  the 
entire  and  absolute  property  is  vested  in  the  owners,  and  all 
feudal  tenures,  with  all  their  incidents  are  abolished.  These 
provisions  operate  to  make  every  conveyance  in  fee  from  one 
person  to  another  an  assignment,  because  the  escheat  or 
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reversionary  right  all  the  time  remains  in  the  State,  and  can- 
not be  in  an  individual.  Whenever,  therefore,  a  tenant  in  fee 
makes  conveyance  in  fee,  his  deed  is  in  legal  operation  and 
effect  an  assignment,  whatever  may  be  its  form,  because  the 
reversion  remains  in  the  State  by  the  force  of  the  statute. 

SECTION    II. 

AS  TO  ESTATES  OTHER  THAN  FEES. 

1.  At  common  law,  if  a  tenant  for  life  or  for  yeara  con- 
veyed his  premises  by  feoffment,  by  fine  or  by  common 
recovery,  for  a  greater  estate  than  he  held,  the  tenancy  was 
forfeited  to  the  immediate  reveifconer  or  remainder-man. 
The  reason  assigned  for  this  rule  was,  that  a  conveyance  so 
made  placed  a  tenant  in  possession  who  might  refuse  to  give 
up  possession  to  the  reversioner  or  remainder-man  at  the 
expiration  of  the  particular  estate.  Conveyance  by  any  other 
mode,  not  of  record  of  court,  and  not  requiring  b'very  of 
seiBin,  did  not  work  a  forfeiture,  because  the  grantee  was  not 
placed  by  the  conveyance  in  position  to  obstruct  the  posses- 
sion of  the  reversioner  or  remainder-man  at  the  expiration 
of  the  tenancy.  Therefore,  deeds  of  release,  of  bargain  and 
sale  under  the  statute  of  uses,  and  deeds  granting  or  convey- 
ing estates  in  remainder  and  in  reversion,  did  not  work  a  for- 
feiture, although  they  purpoi-ted  to  convey  greater  estates 
than  were  held  by  the  grantor.  ^ 

Litt.  sec.  416;  Co.  Litt.  251  a,  251  b;  1  Cruise  Dig.  112;  Wil- 
liams on  Real  Prop.  25;  4  Kent,  427. 

The  distinction  in  this  respect  between  a  feoffinent  and  a 
grant,  rested  entirely  upon  the  fact  that  livery  of  seisin  was 
a  necessary  part  of  the  conveyance,  when  made  in  the  one 
mode,  and  was  not  a  necessary  part  of  the  other. 

Hence,  in  Pennsylvania,  where  deeds  recorded  were 
declared  by  statute  to  have  the  same  force  and  effect,  for 
the  giving  of  possession  and  seisin,  as  deeds  of  feoffinent  with 
livery  of  seisin,  it  was  held  that  a  conveyance  so  made,  assum- 
ing to  convey  a  greater  estate  than  the  grantor  had,  did  not 
work  a  forfeiture,  but  only  operated  to  convey  the  whole 
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estate  of  the  grantor. — {McKee  v.  PfotU^  3  DalL  486-489.) 
Livery  of  seisin  having  been  dispensed  with,  as  one  .of 
the  necessary  ceremonies  to  the  conveyance  of  freehold 
estates,  this  nile  of  forfeitures  has  been  left  behind  with  it. 
In  New  York,  it  is  provided  by  statute  that  "  a  conveyance 
made  by  a  tenant  for  life  or  years  of  a  greater  estate  than  he 
possessed,  or  could  lawfully  convey,  shall  not  work  a  for- 
feiture of  his  estate,  but  shall  pass  to  the  grantee  all  the  title, 
estate  or  interest  which  such  tenant  could  lawfully  convey." 

1  R.  S.  789,  §  145. 

The  effect  of  that  statute  is,  that  the  grantee  of  such  a  con- 
veyance becomes  the  assijniee  of  the  grantor's  estate,  instead 
of  taking  as  his  lessee,  or  taking  no  estate  at  all,  as  would 
have  been  the  result  at  common  law,  if  the  reversioner  or 
remainder-man  had  claimed  the  forfeiture. 

4  Kent's  Com.  106;  1  Wash,  on  Real  Prop.  868. 

Section  143  of  the  same  statute  provides  that  '*  no  greater 
estate  or  interest  shall  be  constiiied  to  pass  by  any  grant  or 
conveyance,  hereafter  executed,  than  the  grantor  himself  pos- 
sessed at  the  delivery  of  the  deed,  or  could  then  lawfully 
convey,  except  that  every  grant  shall  be  conclusive  as  against 
the  grantor  and  his  heu*s  claiming  from  him  by  descent." 

Under  the  operation  of  those  statutes,  the  quantity  of  the 
estate  conveyed,  as  compared  to  the  quantity  of  the  estate 
of  the  grantor,  becomes  immaterial,  as  to  the  validity  of  the 
conveyance,  and  is  important  only  in  determining  whether 
the  instrument  or  contract  of  conveyance  is  a  lease  or  an 
assignment. 

2.  A  tenant  for  life  can  make  a  lease  for  years,  because 
the  life  gstate  is  the  greatest  in  quantity,  when  measured  by 
the  standard  fixed  by  the  law  to  determine  the  quantity  of 
estates,  although  the  term  of  years  may  be  so  extended  in 
the  number  of  years  named  as  to  embrace  a  period  beyond 
any  probable,  or  even  possible  duration  of  the  life  estate. 

The  case  of  the  Uarl  of  Derby  v.  Taylor,  1  Host.  Rep. 
502,  is  one  of  the  earliest  reported  cases  touching  this  ques- 
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tion.  It  was  an  action  for  the  breach  of  the  covenant  to 
repair,  contained  in  a  lease  for  life^  against  the  defendent,  as 
the  alleged  assignee  of  the  lessee ;  and  the  question  was, 
whether  he  wa8  the  assignee  or  an  under-lessee.  The  life 
lease  was  for  three  lives,  and  the  lessee,  by  indenture,  trans- 
ferred all  his  estate,  right,  title  and  interest  therein  for  and 
during  the  teriji  of  ninety-nine  years,  provided  that  the  three 
hves  in  the  indenture  of  lease  named,  or  any  of  them,  should 
so  long  live.  The  court  held  the  conveyance  for  the  ninety- 
nine  years  to  be  an  imder-lease,  and  the  defendant,  therefore, 
not  liable  upon  the  covenants  in  the  life  lease.  Liord  Kenyon, 
C.  J.,  in  deliveruig  the  opinion  of  the  court,  said  :  "  The  con- 
veyance of  all  the  grantor's  estate,  right,  title  and  interest, 
to  a  man  and  his  executoi*s  for  years,  caimot  convey  a  free- 
hol'd.  Such  words  mean  no  more  than  all  their  interest  in 
the  legal  estate  thereby  granted ;  and  we  cannot  give  those 
words  a  larger  operation  than  the  parties  themselves  have 
declared  they  should  have." — (See  •  Taylor^ s  Lan.  <&  Ten, 
§  426.)  But  if  a  tenant  for  life  make  a  conveyance  for  his 
life,  though  in  form  a  lease,  it  will  operate  as  an  assignment. 

4  Bacon's  Abr.  126. 

If  a  tenant  for  life  and  the  remainder-man  in  fee  join  in 
making  a  lease  for  a  term  of  years,  it  is  the  lease  of  the 
former  during  his  life,  and  of  the  latter,  after  that  event. 

Co.  Litt.  46  a. 

A  tenant  for  a  term  of  years  cai|  make  a  lease  for  a  less 
term  than  his  own,  which  is  generally  known  as  an  under- 
lease. A  tenant  from  year  to  year,  can  demise  from  year  to 
year,  and  his  lease  will  be  construed  to  continue  during  the 
original  demise,  although  no  such  limitation  is  mentioned  in 
the  contract. 

Pike  V.  Eyre,  9  Barn.  &  Cress.  909. 

8.  Tenants  at  will  and  tenants  at  sufferance  cannot  make] 
leases  which  will  be  of  any  effect  except  against  themselves. 

I  Flatt  on  Leases,  pp.  104  and  122. 

This  disability  arises  from  the  character  of  their  estates 
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They  have  no  demisable  interest.  Their  interests  are  regarded 
in  the  law  as  mere  personal  privileges,  which  they  cannot 
assign  or  transfer  to  others. 

1  Wash,  on  Real  Prop.  871;  Go.  Litt.  67  a;  Ferrin  v  Kenneyi 
10  Metcalf,  294;  1  Cruise  Dig.  25S,  §  6. 


SECTION    III. 

LEASES   FORBIDBEN  BY  LAW. 

It  is  provided  in  the  present  constitution  of  New  York, 
Art.  1,  Sec.  14,  that  "  no  lease  or  grant  of  agricultural  lands, 
for  a  longer'  period  than  twelve  years,  hereafter  made,  in 
which  shall  be  resei*ved  any  rent  or  service  of  any  kind,  shall 
be  valid." 

In  Hart  v.  Hart,  22  Barb.  606,  a  lease  of  agricultural  l^^nd, 
limited  for  twelve  years,  if  the  party  of  the  first  part  should 
so  long  live,  and  if  not,  then  for  the  life  of  the  said  party, 
with  a  covenant  of  the  lessor  to  renew  the  lease  for  another 
'  twelve  years,  if  he  should  survive  the  first  twelve,  and  should 
continue  to  renew  at  the  end  of  each  twelve  years  so  long  as 
he  lived,  reserving  a  yearly  rent  during  the  continuance  of 
the  lease,  was  held  valid  and  operative  during  the  first  twelve 
years,  and  utterly  void  beyond  that  time.  The  lease  was 
made  in  1849.  The  court  held  that  the  contract,  beyond 
twelve  years,  could  be  held  void,  without  interfering  with 
the  first  twelve  years,  the  periods  being  in  a  measure  inde- 
pendent of  each  other. 

In  Stephens  v.  Reynolds,  6  N.  Y.  454,  the  contract  was  a 
lease  for  the  life  of  the  lessor,  gi'anting  certain  agricultural 
lands,  and  also  the  use  of  certain  personal  property.  The 
contract  was  made  in  1847.  It  contained  also  an  agreement 
on  the  part  of  the  lessor  to  devise  a  part  of  the  lands  to  the 
wife  of  the  lessee.  In  consideration  thereof,  the  lessee  agreed 
to  occupy  the  land,  and  to  support  the  lessor  for  life  ;  and 
that  his  wife,  who  was  a  daughter  of  the  lessor,  should  take 
care  of  her  and  treat  her  kindly,  as  a  child  should  treat  at 
parent.  This  lease  was  held  valid  within  the  provision  of 
the  constitution  before  cited. 
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The  decision  was  put  upon  the  ground  that  the  provisions 
in  the  contract,  to  be  performed  on  the  part  of  the  lessee  aa 
the  consideration  for  the  conveyance,  were  merely  personal 
obligations,  binding  only  upon  the  covenantor,  and  not  obU- 
gations  which  attached  as  a  servitude  to  the  estate  conveyed, 
80  as  to  be  personally  binding  upon  the  assignees  of  the 
lessee,  and  that  they  were  not,  therefore,  mthin  the  prohibi- 
tion of  the  constitution. 

No  one  can  reasonably  question  but  that  the  court  was 
right  in  construing  the  provision  of  the  constitution  as  not 
prohibiting  leases  of  agricultural  lands  for  a  longer  period 
than  twelve  years,  but  only  prohibiting  leases  for  a  longer 
term  which  contained  a  reservation  of  rent  or  service.  Nor 
will  it  be  questioned  but  that  by  rent  or  service,  only  such 
obligations  were  embraced  as  would  run  as  a  personal  servi- 
tude or  burden  upon  the  estate,  as  distinguished  from  ordi- 
nary obligations,  which  merely  subject  the  contracting  party' 
to  damages  for  non-fulfillment.  It  was  precisely  that  kind 
of  rent  and  service  which  can  be  fastened  upon  lands  by  a 
contract  of  lease,  as  a  personal  servitude,  which  the  lessee  and 
all  who  succeed  him  are  bound  to  perform  as  a  condition  or 
obligation  of  the  tenure,  that  the  provision  of  the  constitution 
was  intended  to  guard  against.  The  validity  of  a  lease  fora" 
term  of  more  than  twelve  years,  is  made  to  depend  entirely 
upon  whether  rents  and  services  are  imposed  as  a  condition 
of  the  estate,  so  that  the  estate  might  be  dipfeated  for  condi- 
tion broken,  or  so  that  the  assignee  of  the  lessee  would  be 
equ^ly  liable  with  the  lessee.  The  position  of  the  court,  in 
the  case  last  cited,  is  unquestionably  correct.  But  in  holding 
that  the  covenant  of  the  lessee  did  not  attach  to  the  ei^te, 
so  as  to  bind  an  assignee,  there  may  be  doubts  how  far  the 
decision  can  be  safely  relied  upon  as  authority  to  settle  any 
rule  upon  the  subject.  The  instrument  was  a  lease;  and  the 
covenants  of  the  lessee  were  the  consideration  for  the  use  and 
possession  of  the  land.  So  far  there  was  every  requisite  to 
make  the  covenants  run  with  the  estate.  K  they  did  not,  it 
was  because  of  the  character  of  the  covenant,  or  because  of 

9 
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the  personal  propeiiy  included  in  the  lease,  or  becanse  the 
lessor  iucor][)orated  therein  an  agreement  to  devise  a  part  of 
her  estate  to  the  lessee's  wife.  To  view  this  question  from 
the  proper  standpoint,  it  should  be  assumed  that  the  lessee 
had  assigned  the  estate,  and  his  assignee  had  been  sued  upon 
the  covenants.  The  assignee  would  then  be  the  party  of  the 
second  paii;  to  the  lease,  in  the  place  of  the  lessee.  He  would 
hold  possession  only  by  the  continuing  force  of  the  lease. 
Called  upon  to  fulfill  the  obligations  of  the  party  of  the 
second  part,  could  ho  find  a  plausible  defence  on  the  ground 
that  the  services  required  were  a  "continuing  considera- 
tion ; "  that  is,  that  he  was  required  to  support  the  lessor 
every  day  of  the  year,  instead  of  one  day  or  one  month  ? 
Clearly  not.  No  authority  can  be  found  holding  that  the 
thing  to  be  done  must  be  intermittent  in  order  to  be  a 
burden  upon  the  estate.  Nor  does  the  rule  require  the 
thing  to  be  periodical.  Covenants  to  repair,  to  deliver  up 
possession  in  good  repair,  to  reside  on  the  demised  premises 
during  the  term,  to  keep  the  premises  supplied  with  water, 
and  a  variety  of  other  undertakings  of  like  character,  have 
been  held  to  run  with  the  land.  Nor  could  the  assignee 
plausibly  refuse  to  take  care  of  the  lessor  at  all,  because  he 
could  not  do  so  with  filial  affection  and  kindness.  The  fact 
that  personal  property  was  demised  along  with  the  real 
estate,  or  that  there  was  a  covenant  of  the  lessor  to  devise  a 
part  of  the  property,  fonning  a  part  of  the  agreement  of  the 
lessor,  in  consideration  of  which,  in  part,  the  covenants  of  the 
lessee  were  made,  could  not  change  the  covenants  fi'om^real 
to  personal.  It  is  true  that  covenants  cannot  run  with  per- 
sonal property,  because  personal  property  is  not  held  by 
tenure,  and,  from  its  character,  cannot  be.  But  the  connec- 
tion of  personal  property  in  a  demise  of  real  property,  has 
never  been  regarded  as  preventing  the  covenant  of  the  lessee 
from  attaching  upon  the  estate  as  an  obligation  upon  the 
assignee. 

Seo  8d  Resolation  of  Spencer's  Case ;  1  Smith's  Leading  Cases, 
28,  24;  Allen  v.  Cnlver,  8  Benio,  296;  6  Abb.  Dig.  862;  Fay 
9.  Holloran,  86  Barb.  206. 
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It  is  hardly  possible  to  sustain  the  decision  of  the  court  in 
the  case  of  Stephens  v.  Reynolds^  upon  the  grounds  assigned 
by  the  court.  But  there  was  a  point  not  taken  in  the  reported 
case,  upon  which  the  judgment  can  be  sustained.  The  instru- 
ment was  a  lease  for  life.  The  constitutional  restriction 
embraces  only  estates  for  years.  As  before  shown  in  another 
chapter,  estates  are  divided,  by  way  of  classification,  into 
estates  of  inheritance,  estates  for  life,  estates  for  years,  and 
estate  at  will  and  by  sufferance. — (1  R.  8.  722,  ^  1.)  At 
common  law,  terms  for  years  were  scarcely  regarded  as 
estates,  but  the  tenant  was  considered  to  hold  possession  as 
the  bailiff  or  servant  of  his  landlord,  not  as  the  owner  of  an 
estate. — (2  Bl.  0pm.  141,  142.)  He  was  not  a  freeholder. 
An  estate  for  years  is,  therefore,  as  distinct,  in  its  character 
and  classification,  as  either  of  the  others  enumerated ;  and 
there  is  no  reason  to  suppose  that  the  constitution-makers,  in 
naming  leases  for  years,  meant  to  include  any  other  class  of 
estates.  They  had,  in  a  previous  section,  provided  for  estates 
in  fee,  so  that  all  lands,  the  title  to  which  should  fail  for  the 
want  of  heirs,  should  reveit  to  the  people,  and  should  be 
held  as  absolute  property. — {Sec.  11,  Article  I.)  This,  as 
before  shown,  made  every  conveyance  in  fee  from  one  person 
to  another,  an  assignment  of  the  fee.  In  section  12,  they  had 
declared  all  feudal  tenures,  with  all  their  incidents,  abolished ; 
and  in  section  13,  all  lands  to  be  allodial.  Thus  estates  in 
fee  were  made  secure  against  rents  and  services.  Then,  in 
section  14,.  comes  the  provision  in  regard  to  leases  for  a 
longer  term  than  twelve  years.  Estates  for  life  were  not 
named.  There  is  nothing  in  the  constitution  to  restrain  the 
reservation  of  rents  and  services  in  leases  for  life,  or  to  inval- 
idate such  leases  because  of  rents  and  services  reserved 
therein. 

There  is  another  principle  of  construction,  well  settled  in 
connection  with  the  statute  of  frauds,  which  excludes  a  lease 
for  life  from  the  provision  as  to  leases  for  years.  An  estate 
for  life  does  not  necessarily  extend  beyond  twelve  years.  The 
rule,  as  to  the  statute  of  frauds,  is,  that  if  the  agreement  be 
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such  that  the  time  for  performance  may  arrire  within  the 
time  named,  although  it  is  highly  improbable  that  it  will,  the 
case  is  not  within  the  statute. 

Lockwood  V.  Bamea,  8  Hill,  180;  Dresser  v.  Dresser,  86  Barb. 
678;  Kent  v.  Kent,  18  Pick,  669;  Peters  v.  The  Inhabitants 
of  Westborongh,  19  Pick,  864. 

According  to  that  rule  of  construction,  it  cannot  be  said 
that  a  lease  for  life  or  for  lives  is  a  lease  for  more  than  twelve 
years. 
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CHAPTER  VII. 

PBESONS  LACKIN&  CAPACITY  TO  MAKE  LEASES,  OR 
ENJOYING  ONLY  A  QUALIFIED  CAPACITY. 


SECTION    I. 

IxTAwn. 

1.  Whether  their  contracts  are  Toid|  or  merely  yoidahle.    Authorities 

upon  that  point  reviewed. 

2.  Incidental  questions  connected  therewith  : 

Firtt — ^When  the  lease  of  an  infant  may  he  affirmed  or  disaffirmed. 
Second— Within  what  time  after  the  infant  hecomes  of  age,  the 

election  to  affirm  or  to  disaffirm  must  he  exercised. 
Third — ^What  mast  he  done  to  indicate  the  election. 

Ist.  To  affirm  the  lease. 

2d.  To  disaffirm  it. 
Fomrik-^Who  can  eiercise  the  privilege  of  election. 

SECTION    II. 

Pssaoirs  oi  unsovhd  Mind. 

1.  Whether  leases  afe  void,  or  only  voldahle. 

2.  Snch  persons  placed  hy  statute  under  control  of  the  courts. 

SECTION    III. 

MABftlKD  WOMBH. 

1.  Gould  not  make  a  lease  at  common  law,  because  they  could  not  make 

contracts.  And  they  could  not  make  contracts,  because  they  had 
nothing  to  make  contracts  about.  Authorities  upon  that  point 
reviewed. 

2.  Bxceptions  to  that  rule.    Her  rights  that  were  independent  of  her 

husband)  and  estates  held  by  her  in  trust. 
8.  Manner  of  making  conveyance  by  a  married  woman :  1st,  At  common 
law,  by  fine  and  recovery;  2d,  Statutes  upon  that  subject.    Differ-r 
ence  between  resident  and  non-resident. 

4.  Modem  statutes  in  regard  to  the  rights  of  married  women.    The 

effect.    Decisions  thereupon. 

5.  Exceptional  cases  to  which  those  statutes  do  not  apply,  and  wherein 

the  common  law  is  still  in  force. 

SECTION    IV. 
TmAim  IN  SxvKEALtT,  Joint  Tenants,  Tenants  in  Common  and  in  Gopae- 

OENEET. 

l^trtt— Tenants  in  seyeralty. 

Stcond — Joint  tenants,  tenants  in  common  and  in  coparcenery. 
Points  wherein  they  are  alike  and  wherein  they  are  unlike. 
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1.  Alike  in  requiring  a  plurality  of  tenants. 

2.  How  a  joint  tenancy  is  constituted. 

8.  Coparceners,  how  constituted,  and  the  peculiarities 
4.  Tenants  in  common,  how  constituted,  and  their  rights  in  relation  to 
each  other. 

SECTION    V. 

GOBPOBATIONS. 

1.  The  general  rule  at  conunon  law,  as  to  taking,  holding  and  oonveying 

real  property, 

2.  Statutor}'  restrictions.    Statutes  of  mortmain  considered. 

8.  Statute  restrictions  in  this  country.    Rules  of  construction,  and 
application. 

4.  What  estate  passes  upon  conveyance  by  an  individual  to  a  corpora- 

tion. To  whom  the  estate  reverts  on  the  determination  of  the 
cori)oration.  The  doctrine  that  corporations  may  have  a  fee  simple 
for  the  purpose  of  alienation,  but  only  a  determinable  fee  for  the 
purpose  of  ei^joyment,  reviewed. 

5.  Statutes  in  regard  to  religious  corporations.    Restrictions  as  to  real 

property.  Power  and  duty  of  the  courts.  They  cannot  direct 
what  contracts  shall  be  made.  Can  only  sanction  those  which  have 
been  made.  Rules  as  to  taking  by  devise.  Act  of  1848  restraining 
corporations  like  the  English  mortmain  acts. 

6.  Corporations  for  other  than  religious  purposes,  and  the  general  sta- 

tutes regulating  them. 

SECTION    VI. 

MORTOAOOR  AHB  MoETOAOEB. 

1.  The  effect  when  a  tenant  first  makes  a  lease  and  then  a  mortgage. 

The  rights  and  relations  of  the  parties  explained. 

2.  The  effect  when  the  tenant  first  makes  a  mortgage  and  then  a  lease. 

The  common  law  of  England;   not  materially  changed  in  this 
country. 
8.  Relations  of  landlord  and  tenant  may  be  created  between  the  mori« 
gagee  and  the  subsequent  lessee  upon  a  new  lease.    Cannot  be  con- 
tinued under  the  old  lease.    The  rule  considered. 

SECTION    VII. 

HUSBAHD  AND  WiFE. 

First — The  common  law  rule  as  to  the  freehold  estates  of  the  wife. 

Lease  of  the  husband  alone  for  the  Joint  lives  of  both. 
Second — ^Tbe  effect  of  such  a  lease  after  the  death  of  the  hnaband. 

Rules  upon  that  point. 

1.  Leases  executed  by  him  alone  are  void.    When  made  by  husband 

and  wife  in  any  other  manner  than  by  deed  are  void,  at  his  death. 

2.  When  the  lease  was  made  by  deed,  merely  voidable.    Grounds  of 

distinction. 
8.  More  recent  English  doctrine.    Lease  of  both  continues  after  his 
death  until  avoided  by  the  wife  :  Statute  82  Hen.  8,  ch.  28.    New 
York  statutes. 
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SECTION    VIII. 

PxBaovs  IH  Oyficial  ahd  FiDDCiAiLT  Capacitibs. 

1.  State  officers.    Commissioners  of  the  land  office.    Canal  commis- 

sioners. 

2.  Executors  and  administrators. 

SECTION    IX. 

Lbase  bt  Estoppbl. 

Firti — What  constitutes  a  lease  by  estoppel.  Its  effect  upon  after- 
acquired  estates  by  lessor.  Principles  of  this  kind  of  estoppel 
discussed.  Does  not  apply  except  to  indentures  of  lease. 
Requires  signature  of  both  parties. 

Second — Incidental  rules  considered. 

1.  Estoppel  does  not  operate  in  case  the  lessor  has  an  estate  that  passes. 

In  such  case  an  after  acquired  estate  will  not  pass  to  the  lessee. 

2.  The  premises  must  have  a  definite  and  certain  location,  otherwise  it 

has  no  effect  upon  an  after  acquired  estate  of  the  lessor. 
8.  Persons  not  capable  of  making  leases  cannot  lease  by  estoppel. 
4.  When  it  is  apparent  upon  the  face  of  the  lease  that  the  lessor  has  no 

estate,  the  lease  will  not  operate  as  an  estoppel. 
6.  An  estoppel  attaches  to  the  land,  and  binds  all  who  succeed  to  the 

possession  as  privies;  but  it  begins  and  ends  with  the  lease. 

6.  The  tenant  is  not  estopped  to  show  that  the  lessor's  right  has  piissed 

from  him,  and  generally  is  estopped  ttom  denying  only  what  was 
admitted. 

7.  Not  estopped  as  to  mere  matter  of  description  of  the  premises. 

8.  Distinction  between  the  rule  of  estoppel  by  Indenture  and  the  doc- 

trine that  the  tenant  cannot  dispute  his  landlord's  title. 

PEESONS  LACKING  CAPACITY  TO  MAKE  LEASES, 
OR  ENJOYING  ONLY  A  QUALIFIED  CAPACITY. 

There  are  persons  who  have,  by  law,  the  capacity  to  own 
or  hold  estates,  who  lack  the  capacity  to  make  estates.  In 
other  words,  they  are  not  capable  of  making  contracts  of 
lease,  but  are  capable  of  becoming  parties  thereto,  deriva- 
tively,  either  as  parties  of  the  first  part,  or  as  parties  of  the 
second  part,  by  descent,  devise  or  assignment. 

SECTION    I. 

INFANTS. 

Infants  cannot  make  leases  binding  upon  themselves, 
because  they  lack  the  capacity  to  make  contracts.  But  it 
was  for  a  long  time  the  subject  of  much  dispute  whether  the 
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lease  of  an  infant  was  only  yoidable,  or  was  absolutely  void ; 
and  in  what  cases  void,  and  in  what  only  voidable. 

4  Bac.  Abr.  p.  11;  1  Flatt  on  Leases,  p.  28  et  seq.  $  Shep.  Touch, 
282,  238;  WiUiamfl  on  Beal  Prop.  69. 

Sometimes,  it  was  said,  that  when  rent  was  reserved,  the 
lease  was  only  voidable,  and  when  there  was  no  provision 
for  rent,  it  was  void ;  upon  the  principle  that  the  infant's 
good  contracts  were  merely  voidable,  while  his  bad  ones 
were  absolutely  void.  Sometimes  a  distinction,  in  that 
respect,  was  made  between  conveyances  of  freehold  estates 
and  estates  less  than  freehold,  holding  the  former  void,  and 
the  latter  merely  voidable.  This  distinction  was  put  upon 
the  ground  that  the  lease  of  a  freehold  estate  required  the 
ceremony  of  livery  of  seisin  to  make  it  operative,  while  estates 
less  than  freehold  required  only  the  making  of  the  contract 

But  it  is  manifest  that  the  discussions  and  decisions  upon 
this  point  have  not  been  had  with  a  strict  regard  to  the  true 
difference  between  the  meaning  of  the  words  void  and  voida- 
ble. A  void  contract  is  clearly  no  contract  at  all.  It  binds 
neither  the  one  party  nor  the  other,  and  cannot  be  made 
binding  by  any  act  of  confirmation,  for  there  is  nothing  to 
confirm.  A  voidable  contract  is  one  which  is  binding  on  the 
adult  party,  until  it  is  disaffirmed  by  the  infant,  and  is  capa. 
ble  of  being  made  binding  on  the  infant  by  his  confirmation 
on  reaching  majority.  All  the  authorities  seem  to  have  held 
that  the  lease  could  not  be  avoided  by  the  infant  under  a 
plea  of  non  est  factum^  but  only  by  a  special  plea  of  infancy. 
They  have  also  held  that  the  adult  party  could  not  avoid  the 
contract  for  the  infancy  of  the  other  party.  It  is  a  general 
rule,  too,  that  infancy  is  a  personal  privilege,  and  no  one  but 
the  infant  himself,  or  his  legal  representatives,  can  avoid  his 
contract  on  that  ground.  These  rules  are  all  inconsistent 
with  the  idea  that  the  infant's  contract  is  absolutely  void,  in 
the  strict  sense  of  the  word. 

Bingham  on  Infancy,  p.  8  et  aeq.;  2  Kent  Com.  284. 

The  question  was  very  elaborately  examined  in  Zouch  v. 
Parsons^  3  Burrows  Rep.  1794,  and  it  has  been  claimed  that 
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this  point  was  there  settled  upon  a  foundation  which  has  not 
yet  been  materially  disturbed,  either  in  England  or  in  this 
country. 

Bool  V.  Mix,  17  Wen.  119. 

In  Ztmch  v.  Paraona,  the  court  approved  of  the  rule  as 
laid  down  by  Perkins,  sec.  12  :  "That  all  such  gifts,  grants 
or  deeds  made  by  infants,  which  do  not  take  effect  by  delivery 
of  his  hand,  are  void ;  but  all  gifta,  grants  or  deeds  made  by 
infants,  by  matter  in  deed  or  in  writing,  which  do  take  effect 
by  delivery  of  his  hand,  are  voidable  by  himself,  by  his  heirs, 
and  by  those  who  have  his  estate.  And  it  was  said  that  the 
words,  '  which  do  take  effect,'  are  an  essential  part  of  the 
definition,  and  exclude  letters  of  attorney,  or  deeds  which 
delegate  a  mere  power  and  convey  no  interest."  And  in 
Bool  V.  Mix^  17  Wen.  131,  it  is  said  :  "  The  rule  seems  to  be 
universal  that  all  deeds  or  instruments  under  seal,  executed 
by  an  infant,  are  voidable  only,  with  the  single  exception  of 
those  which  delegate  a  naked  authority,  which  are  void." 

As  to  the  distinction  claimed  to  exist  between  the  livery 
of  seisin  and  the  delivery  of  a  deed,  the  court,  in  Zouch  v. 
ParsofUf,  held  that  the  ceremony  of  the  one  was  as  solemn 
as  that  of  the  other ;  and  that  the  presumption,  "  that  the 
witnesses  would  not  attest  if  they  saw  him  an  infant,  holds 
equally  as  to  both."  And  as  to  the  distinction  claimed  to 
exist  between  a  lease  reserving  rent  and  a  lease  without  rent, 
the  court  disposed  of  it  by  remarking,  that  rent  is  not  a  cri- 
terion of  the  benefit  or  prejudice  of  the  lease  to  the  infant's 
interests,  for  leases  may  be  very  prejudicial  and  reserve  a 
rent,  and  very  beneficial  without  provision  fpr  any  rent.  But 
they  insist  that  the  rule,  "  that  the  lessee  can,  in  no  case,  avoid 
the  leasQ  on  account  of  the  infancy  of  the  lessor,"  is  decisive 
that  it  is  not  to  be  regarded  as  void,  but  voidable  only. 

In  Bool  and  Wife  v.  Mix,  17  Wen.  119,  the  court  adopted 
the  doctrine  of  Zouch  v.  Parsons^  and  declared  that  the  prin- 
ciple of  that  case  has  never  been  overruled ;  and  "  that  all 
deeds  or  instruments  under  seal,  executed  by  an  infant,  are 
voidable  only,  with  the  single  exception  of  those  which  dele- 
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gate  a  naked  authority,  which  are  void." — {Page  181.)  The 
principle  of  that  case  has  been  adopted  in  the  subsequent 
adjudications  upon  the  subject,  and  recognized  by  the  elemen- 
tary writers  generally. 

1  Wash,  on  Real  Prop.  804  to  807;  Taylor's  Lan.  and  Ten.  §$  98, 
94;  The  Eagle  Fire  Company  v.  Lent,  6  Paige,  636;  Tucker 
V.  Moreland,  10  Peters  Rep.  71;  2  Kent  Com.  238  et  seq.; 
Keane  v.  Boycott,  2  H.  Bl.  Rep.  511;  Kline  v.  Beebe,  6  Conn. 
Rep.  608  et  seq.;  GiUett  v.  Stanley,  1  Hill,  121;  Roof  «.  Staf- 
ford, 7  Cow.  180 )  S.  C.  in  Court  of  Errors,  9  Cow.  b27 ;  Palmor 
V.  Miller,  26  Barb.  899;  Co.  Litt.  171  b;  Dominick  v.  Michael, 
4  Sand.  Rep.  419;  Moore  v.  Abernathy,7  Blackf.  442;  McGan 
V,  Marshall,  7  Humph.  121 ;  Wallace  v.  Lewis,  4  Harrington, 
76;  Henry  v.  Root,  88  N.  T.  648;  Crouse  v.  Holman,  19  Ind. 
80;  Lilly  «.  Waggoner,  27  111.  896;  Chewv.Bankof  Baltimorei 
14  Md.  299. 

Under  that  rule,  a  power  of  attorney  by  an  infant  to  dele- 
gate authority  to  another  to  convey  the  infant's  estate,  is 
absolutely  void,  and  so  ai'c  all  conveyances  executed  by  the 
attome^. 

8  Abb.  Dig.  889,  840,  §  8;  Fonda  «.  Tan  Home,  16  Wen.  681;  7 
Abb.  Dig.  860,  861. 

This  line  of  distinction  between  contracts  void  and  voidar 
ble,  depending  entirely  upon  the  delivery  bv  the  infant  per- 
sonally,  haa  not  passed  without  criticism,  aid  has  been  in 
some  cases  departed  from.  In  Baylia  v.  Dineby^  3  Maule  db 
SeL  477,  the  semblance  of  benefit  or  prejudice  to  the  interests 
of  the  infant  was  adopted  as  the  criterion ;  and  it  was  held 
that  the  bond  of  an  infant  with  a  penalty  was  absolutely  void, 
and,  therefore,  incapable  of  confirmation  by  the  infant  on  his 
coming  of  age. 

It  was  remarked  by  Lord  EUenborough  that  there  was 
nothing  in  Zouch  v.  Parsons  tending  to  show  that  an  infant 
may  bind  himself  to  his  prejudice  ;  that "  it  is  the  privilege  of 
the  infant  that  he  shall  not,  and  we  should  be  breaking  down 
the  protection  which  the  law  has  cast  around  him  if  we  were 
to  give  efiect  to  a  confirmation  by  parol  of  a  deed  like  this 
nfkade  by  him  during  infancy."  He  cites  the  case  of  Keane  v. 
Boycott,  2  H.  Bl,  515,  where  the  same  criterion  was  adopted, 
and  the  contract  of  an  infant  slave  was  held  only  voidable  by 
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the  infant  himfielf,  because  it  might  prove  to  be  his  manumls* 
sion,  and  consequently  for  his  benefit ;  ako,  Fiaher  v.  Mow- 
bray^ 8  EcuA.  330,  where  an  infant's  bond,  given  in  payment 
for  necessaries,  was  held  void,  because  it  contained  a  penalty 
or  condition  for  the  payment  of  interest.  In  WIdiney  v. 
Green,  14  Mass.  461,  while  it  is  conceded  that  the  letter  of 
the  authorities  is  ia  favor  of  the  rule  of  Zouch  v.  Parso7is, 
that  the  delegation  by  an  infant  to  another  to  act  for  him  is 
utterly  void,  an  exception  is  made  of  the  case  where  the  attor- 
ney ii^  to  do  some  act  for  the  benefit  of  the  infiemt ;  and  it  is 
claimed  that  all  the  authorities  concur  in  holding  that  '*  when- 
ever the  act  done  may  be  for  the  benefit  of  the  infant,  it  shall 
not  be  considered  void,  but  that  he  shall  have  his  election 
when  he  becomes  of  age,  to  affirm  or  avoid  it ;  and  this  is 
the  only  clear  and  definite  proposition  which  can  be  extracted 
from  the  authorities.''  Chancellor  Kent  seems  to  have  fav- 
ored that  view  of  the  question. 

2  Kent  Com.  2M. 

That  rule  was  adopted  in  WhecUon  v.  East,  5  Yerg.  41. 
It  was  remarked  by  the  court :  '*  We  do  not  perceive  that 
any  general  rule,  as  to  contracts  which  are  void  and  voidable, 
can  be  stated  with  more  precision  than  is  done  by  Lord  Ch. 
J.  Eyre,  in  Keane  v.  Boycott,  2  H.  Bl.  511,  and  quoted  with 
approbation  by  Judge  Story,  1  Mason^s  Rep.  82,  and  by 
Chancellor  Kent,  2  Oom.  193,  which  is  this,  ^  that  when  the 
court  can  pronounce  the  contract  to  be  to  the  infant's  preju- 
dice, it  is  void,  and  when  to  his  benefit,  as  for  necessaries,  it 
is  good ;  and  when  the  contract  16  of  an  uncertain  nature,  as 
to  benefit  or  prejudice,  it  is  voidable  only,  at  the  election  of 
the  infant' " 

As  examples  of  the  kinds  of  contracts  thus  distinguished, 
they  instance  the  contract  of  an  infant  made  as  security  for 
another,  as  void,  because  obviously  prejudicial ;  and  his  con- 
tract for  necessaries  as  beneficial,  and  therefore  good  and 
binding  upon  him ;  while  the  contract  before  them,  which 
was  a  deed  of  conveyance  by  the  infant,  of  his  land,  was  pro- 
nounced of  doubtful  character  in  that  respect,  and  was,  there- 
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fore,  only  voidable.  In  accordance  with  the  rule,  thus  stated, 
they  held  that  the  deed  of  the  plaintiff,  made  while  an  infant, 
for  full  consideration,  passed  his  title,  subject  to  be  divested  • 
by  the  disaffirmance  of  the  infant  when  he  becomes  of  age. 
But  as  against  all  other  persons,  it  was  said  that  the  estate 
vested  in  the  infant's  grantee. 

This  case  was  well  considered,  and  the  rule,  established  by 
the  authorities,  is  clearly  stated. 

The  same  question  was  passed  upon,  under  similar  circum- 
stances  in  Jenkina  v.  Jenkins,  12  Iowa,  195,  but  under  the 
effect  of  a  statute  of  that  State,  which  declares  that  an  infant 
is  bound,  not  only  by  his  contract  for  necessaries,  but  by  his 
other  contracts,  ^'imlesshe  disaffirms  them  within  a  reason- 
able time,  after  he  attains  migority,  and  restores  to  the  other 
party  all  money  or  property  received  by  him  by  virtue  of 
the  contract,  and  remaining  within  his  control  at  any  time 
after  his  attaining  his  majority.'' 

Under  the  construction  put  by  the  court  upon  that  statute, 
it  is  not  certain  that  the  statute  is  anything  more  than  decla- 
ratory of  the  conunon  law.  The  rule  declared  was,  that  the 
infant  had  a  right  to  avoid  his  contract,  and  that  such  right 
was  '*  absolute  and  paramount  to  all  equities  in  favor  of  third 
persons ;  even  purchasers  without  notice ;"  and  that  what 
were  called  exceptions  to  that  rule,  were  based  upon  special 
circumstances,  which  did  not  impair  the  rule. 

The  rule  as  repeated  in  WhecUon  v.  JEa^  is  undoubtedly 
correct  in  the  practical  results,  which  it  is  calculated  to  work 
out  But  it  must  not  be  understood  that  there  are  any  of 
that  class  of  contracts,  called  voidable,  which  the  infant  is  not 
at  liberty  to  disaffirm  on'aniving  at  mature  age.  The  ques- 
tion in  regard  to  that  class  of  contracts  is,  whether  the  infant, 
after  becoming  an  adult,  has  avoided  the  contract,  or,  whether 
he  has  confirmed  it ;  never,  whether  he  has  or  has  not  the  c 
right  to  affirm  or  disaffirm,  if  he  chooses. 

The  general  rule  is,  that  the  infant  cannot  bind  himself  by 
contract.  There  is  one  class  of  exceptions ;  his  contracts  for 
necessaries.    When  his  contract  is  decided  to  belong  to  that 
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class,  the  law  does  not  allow  him  to  repudiate  it,  and  will 
enforce  it.  Contracts,  other  than  for  necessaries,  are  divided 
into  two  clasaes,  void  and  voidable.  When  they  are  obvi- 
ously prejudicial  to  the  interests  of  the  infant,  they  are  void ; 
when  otherwise,  merely  voidable.  A  lease  of  lands  without 
adequate  rent  or  compensation,  under  that  distinction,  would 
be  treated  as  void ;  and  the  gratuitous  assignment  of  an 
estate  would  be  regarded  in  the  same  manner.  A  transfer 
of  an  estate  for  an  ample  consideration,  by  lease  or  assign- 
ment, would  be  treated  as  merely  voidable,  until  the  infant, 
on  coming  of  age,  disaffirmed  it,  provided  he  was  not  then 
subject  to  other  disabilities  to  make  contracts. 

The  rule  that  the  deed  of  an  infant  was  only  voidable  and 
will  be  held  valid  unless  disaffirmed,  on  the  infant's  arrival 
at  legal  agei  was  held  inapplicable  to  a  married  woman,  in 
Magte  v.  Welsh,  18  C7a/.  155,  on  the  ground  that  the  disa- 
bility of  coverture  might  prevent  her  from  exercising  the  act 
of  disaffirmance.  And  it  was  also  held  inapplicable  in  the 
case  of  a  note  or  mortgage,  made  by  the  infant,  on  the  groimd 
that  no  act  of  disaffirmance  was  necessary,  until  demand  of 
payment,  or  an  attempt  was  made  to  enforce  the  mortgage. 

2.  There  are  some  incidental  points  connected  with  the 
question  of  inJEancy  which  have  frequently  been  in  dispute, 
and  have  been  the  subject  of  adjudication  by  the  courts. 

FiBST :  As  to  the  time  when  the  lease  of  an  infant  may  be 
€fffifmed  or  dieafirmed* 

In  Zoneh  v.  Pareona^  before  cited,  it  was  held  that  the 
infSuit  could  not  disaffirm  the  contract  of  conveyance  before 
he  came*  of  age.  The  reason  assigned  for  so  holding  was, 
that  othelwise  he  might  bring  a  writ  analogous  to  a  dumfuit 
infra  ceiaiemy  and  be  concluded  by  the  judgment  from  mak- 
ing election  when  he  became  of  age. — (3  Bvrry  1808.)  In 
Stafford  v.  Roof,  9  Ocfw.  628,  in  the  court  of  errors,  it  is  said 
that  while  within  age,  he  lacks  the  legal  discretion  to  do  tho 
act  of  avoidance.  But  in  that  case  it  was  determined  that  the 
it  had  legal  discretion  to  disaffirm  a  sale  and  delivery  of 
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personal  property  during  his  infancy.  The  infant  had  sold 
and  delivered  a  horse,  and  then  brought  an  action,  while  yet 
a  minor,  against  his  vendee,  to  recover,  in  trover,  the  value 
of  the  horse.  The  supreme  court  held  that  he  could  not 
maintain  the  action,  01:1  the  ground  that  he  could  not  disaffirm 
the  contract  during  his  minority ;  and  they  decided  that  the 
rule  was  the  same  as  to  contracts  executed,  whether  the  sub- 
ject  of  the  contract  was  personal  or  real  property. — {lioof 
V.  Stafford,  7  Oow.  183.)  The  court  declared  that  they 
regarded  "  the  doctrine  settled,  in  respect  to  assurances  of 
real  estate,  that  the  infant  cannot  finally  avoid  them  till  he 
comes  of  age,"  and  they  applied  the  same  rule  to  the  case 
before  them.  That  decision  was  overruled  in  the  court  of 
errors,  9  Cowen,  628,  upon  the  ground  that  there  is  a  dis- 
tinction in  the  rule  in  that  respect  between  real  and  personal 
property ;  and  they  placed  the  distinction  entirely  upon  what 
is  stated  as  a  qualification  to  the  rule  in  Zouch  v.  Parsons. 
It  was  there  said  that  notwithstanding  the  infant  could  not 
disaffirm  his  conveyance  during  his  minority,  yet  "  he  might 
enter  ditring  his  minority  to  revest  his  possessory  right,  for 
the  sake  of  the  profits  ;  but  still  the  feoffinent  was  voidable 
only,  and  he  might  elect  to  confirm  it  when  he  attained  his 
full  age." — (3  Burrows,  1808.)  The  court  determined  that 
this  qualification  of  the  rule  could  not  be  applied  to  personal 
property,  because  of  its  movable  and  perishable  quality,  bs 
compared  to  real  estate,  and  that  the  qualification  being  inap- 
plicable, the  rule  itself  would  not  apply.  '  They  say  the  rule 
that  the  infant  "  lacks  legal  discretion  to  do  the  act  of  avoid- 
ance," *'mu8t  be  taken  with  the  distinction  that  the  delay 
shall  not  work  unavoidable  prejudices  to  the  infant,  or  the 
object  of  his  privilege,  which  is  intended  for  his  protection, 
would  not  be  answered.  When  applied  to  a  sale  of  his  pro- 
perty, it  must  be  his  land,  a  case  in  which  he  may  enter  and 
receive  the  profits  until  the  power  of  finally  avoiding  shall 
arrive ;  and  such  was  the  doctrine  of  Zouch  v,  Parsons, 
Should  the  law  extend  the  same  doctrine  to  sales  of  his  per- 
sonal estate,  it  would  evidently  expose  him  to  great  loss  in 
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many  cases  ;  and  we  shall  act  up  to  the  principle  of  protec- 
tion nauch  more  effectually  by  allowing  him  to  rescind  while 
under  age,  though  he  may  sometimes  misjudge  and  avoid  sk 
contract  which  is  for  his  own  benefit.  The  true  rule,  then, 
appears  to  be  this,  that  where  the  infant  can  enter  and  hold 
the  subject  of  the  sale  till  his  legal  age,  he  shall  be  incapable 
of  avoiding  till  that  time  ;  but  where  the  possession  is  changed, 
and  there  is  no  legal  means  to  regain  and  hold  it  in  the  mean- 
time, the  infant,  or  his  guardian  for  him,  has  the  right  to 
exercise  the  power  of  rescission  inunediately.  Now*  the  com- 
mon law  gives  no  action  or  other  means  by  which  the  mere 
possession  of  personal  property  can  be  reclaimed  and  held 
sabject  to  the  right  of  avoidance/' 

If  that  is  a  coiTect  statement  of  the  rule,  it  makes  the  quali- 
fication an  essential  element  of  the  rule  itself ;  and  it  is  diffi- 
cult  to  perceive  how  the  doctrit^  of  Zouch  v.  Parsons  can 
be  held  applicable  in  this  State,  even  to  conveyances  of  real 
property.  Does  the  law  here  give  to  an  infant  any  action  or 
other  means  whereby  he  can  obtain  the  possession  of  real 
estate  which  he  has  once  conveyed,  in  order  to  hold  it  until 
he  is  of  age,  to  be  then  subject  to  an  affirmance  or  disafiirm- 
ance  of  his  conveyance,  at  his  pleasure  ?  Unless  it  does, 
then,  according  to  the  rule  stated  by  the  court  of  eiTors,  an 
infiant  can  disafiirm  his  lease  or  conveyance  of  lands  during 
his  minority. 

The  qualification  claimed  for  the  rule  in  Zouch  v.  Parsons^ 
seems  to  subvert  the  rule  itself.  If  the  infant  has  a  ri^rht  to 
enter,  notwithstanding  his  conveyance,  and  does  actually 
enter  during  his  minority,  and  retake  and  retain  possession 
until  his  majority,  he  manifestly  disaffirms  his  contract  of 
conveyance  during  that  time.  He  has  not  only  made,  but 
actually  exercised,  an  election  to  disaffirm  his  contract.  But 
the  doctrine  is,  that  he  can  afterwards,  on  reaching  majority, 
elect  to*  confirm  it,  and  compel  his  grantee  to  fulfill  his  part 
of  the  contract,  notwithstanding  the  grantee  may  have  been 
kept  out  of  possession  for  years.  If  that  is  the  rule,  the 
infant  is,  in  effect,  provided  with  two  elections,  one  in  his 
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minority  and  another  when  he  reaches  his  majority,  while  his 
grantee  cannot  avoid  the  conveyance,  in  any  event,  on  account 
of  the  infancy. 

The  doctrine  of  the  court  of  errors,  plainly  stated,  is  this  : 
As  to  real  property,  the  infant  can  elect  to  disaffirm  his  con- 
veyance while  he  is  an  infant,  and  can  resume  and  enjoy  pos- 
session in  defiance  of  his  contract  until  his  majority ;  and 
then,  because  the  subject  of  the  contract  remains,  he  can  elect 
to  affirm  the  contract  and  compel  the  lessee  or  purchaser  to 
take  it  But,  in  the  case  of  personal  property,  his  first  elec- 
tion is  final,  because  the  subject  of  his  contract  may  possibly 
not  remain  to  become  the  subject  of  a  second  election  when 
he  arrives  at  majority. 

But  by  what  rule  Or  principle  of  the  law  can  a  lessee  or 
purchaser  of  real  estate  be  treated  as  though  no  contract 
existed,  and  then,  after  a  lapse  of  years,  and  after  the  pro- 
perty may  have  ceased  to  be  of  value  or  convenience  to  him, 
be  compelled  to  fulfill  the  contract  ?  Moreover,  an  infknt, 
after  making  conveyance  and  delivering  possession  of  the 
premises,  has  no  mode  of  regaining  possession  except  by 
'  action ;  and  to  maintain  an  action,  he  must  first  disafiirm  his 
contract  and  procure,  in  effect,  a  judgment  of  disaffirmance 
by  the  court,  on  the  ground  of  his  infancy.  When  he  comes 
of  age,  is  not  that  judgment  binding  on  him  ?  Will  the  court 
then  accommodate  him  with  another  judgment,  affirming  the 
contract  ? 

No  case  has  ever  gone  to  that  extent  in  accommodating 
the  interests  of  an  infanf ;  and  it  is  not  reasonable  to  suppose 
that  such  a  doctrine  can  ever  prevail,  for  it  would  be  allow- 
ing an  infant  to  use  the  privileges  accorded  to  him  by  the 
law,  for  the  annoyance  and  oppression  of  others. 

It  is  true,  that  the  rule  of  Zouch  v.  Parsons,  accompanied 
by  the  qualification  as  stated  in  Steward  v.  Roqf,  in  the  court 
of  errors,  9  Cow.  628,  has  been  restated  in  a  number  of  cases. 
It  was  so  stated  in  Boole  v.  Mix,  17  Wen.  1^0.  But  the 
plaintiff  who  sought  to  dlBaffirm  the  conveyance,  was  more 
than  forty  years  old  before  she  sought  to  obtain  possession. 
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The  question  did  not  arise  in  Zouch  v.  Parsons ;  and  there 
seems  to  be  no  reported  case  where  such  a  question  was 
necessarily  involved. 

Secokd  :  Within  what  time  after  the  infant  is  of  age,  must 
lie  exercise  his  election  f  In  Holmes  v.  Blogg^  8  ToMiUon^ 
39,  Dallas,  J.,  observed,  "  that,  in  every  instance  of  a  contract 
voidable  only  by  an  infant  on  coming  of  age,  the  infant  is  bound 
to  give  notice  of  disaffirmance  of  such  contract  in  a  reason- 
able time ;  and,  if  the  case  before  the  court  were  that  simple 
case,  I  should  be  disposed  to  hold  that,  as  the  infant  had  not 
given  express  notice  of  disaffirmance  within  four  months,  he 
had  not  given  notice  of  disaffirmance  in  a  reasonable  time.'' 
In  that  case  the  infant  was  one  of  two  lessees,  the  other  lessee 
being  an  adult.  v 

But  the  right  of  election  by  the  infant  cannot  be  made  to 
depend  upon  the  mere  lapse  of  time.  In  Jackson  v.  Car- 
penter,  11  J.  72.,  539,  it  was  held  that  a  deed  of  conveyance 
in  fee  by  an  infant,  wa^  legally  avoided  on  account  of  his 
infancy,  by  another  deed  of  conveyance,  made  ten  years  after 
he  was  twenty-one  years  old.  The  lapse  of  time,  in  that  case, 
was  held  not  to  conclude  the  infant,  because  the  lands  were 
wild  and  uncultivated,  and  in  the  possession  of  no  one ;  that 
while  he  had  done  no  act  tending  to  affirm  his  contract,  it 
was  not  necessary  that  he  should  do  any  act  of  disaffirmance 
within  the  time.  It  was  remarked  in  the  opinion,  that  "  It 
would  be  contrary  to  the  benign  principles  of  the  law  by 
which  the  imbecility  and  indiscretion  of  infants  are  protected 
from  injury  to  their  property,  that  a  mere  acquiescence,  with- 
out any  ^rmediate  or  ^ontLlued  benefit,  showing  his  ;ssent, 
should  operate  as  an  extinguishment  of  his  title." — (P.  543.) 
Jackson  V.  Burchin^  14  John,  R.  124,  was  a  case  presenting 
similar  facts,  and  the  ruUng  of  the  court  was  the  same.  In 
that  case,  the  second  deed  was  made  nine  years  after  the 
infant  was  of  full  age. 

There  can  be  no  doubt  that  the  infant  is  bound  to  exercise 
his  privilege  of  election  within  a  reasonable  time  after  becom- 
ing of  full  age.    But  what  that  time  may  be,  short  of  the 

10 
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statute  of  limitations,  cannot  be  measured  by  months  or  years 
alone,  but  must  depend  upon  other  circumstances,  involving 
the  condition  of  the  lands  and  the  position  of  the  parties ; 
and,  not  unfrequently,  is  a  proper  subject  for  a  jury  to  deter- 
mine, as  a  question  of  fact. 

It  may  not,  perhaps,  be  strictly  true  that  the  omission  of 
an  infant,  after  he  comes  of  age,  to  disaffirm  his  contract,  is, 
of  itself,  a  confirmation.  It  is,  however,  a  fact  strongly  sig- 
nificant of  such  an  intention,  and  when  the  omission  is  con- 
tinued for  any  considerable  length  of  time,  and  is  imaccom- 
panied  by  circumstances  to  weaken  its  force,  it  has  generally 
been  accepted  as  sufficient  evidence  of  confirmation.  In  Jack- 
son V.  Carpenter^  the  omission  to  disaffirm  for  ten  years  was 
excused,  because  the  lands  were  uncultivated  and  in  a  wild 
condition.  In  Urban  v.  Grimes,  2  GranVa  Cases,  96,  a  neglect 
to  disaffinn  for  fourteen  years  was  excused  from  being  an 
affirmance  of  the  title. 

In  VavgJtan  v.  Parr,  20  Ark.  600,  a  neglect  continued 
through  a  number  of  years  was  decided  not  to  amount  to  a 
confirmation,  on  the  ground  that  the  infant  was  a  married 
woman,  and  died  under  the  disabilities  of  coverture.  After 
her  death,  her  administrator  was  allowed  to  disaffirm  the 
contract. 

The  general  rule  which  should  control  in  this  class  of  cases 
is  stated  in  the  N,  H.  M,  Fire  Ins,  Co,  v.  Ifoyes,  82  Nl  H. 
345,  as  follows  :  "  Mere  inaction  can  never  be  construed  into 
a  ratification  of  the  contract  of  a  person's  minority,  unless, 
after  arriving  at  full  age,  he  shall  be  in  possession,  by  virtue 
of  such  contract,  of  something  valuable,  the  retention  of 
which  may  properly  be  regarded  as  an  election  to  appropri- 
atie  the  results  of  the  contract  to  his  own  pei*sonal  and  pecu- 
niary benefit." 

The  plaintiff  in  that  case  sought  to  recover  upon  a  contract 
connected  with  the  insurance  of  the  property  of  the  infant. 
It  appeared  that  the  infant  had  sold  and  transferred  the  pro- 
perty insured  long  before  ai-riving  at  maturity. 

The  court  expressly  sanctioned  the  doctrine  of  Hale  v. 


INFANTS,   LEASES  HADE  BT  THEM.  147 

Gerrish^  8  N.  IL  376,  in  regard  to  what  acts  amount  to  a 
ratification,  that  such  ratification  must  either  be  a  direct  pro- 
mise or  "  by  positive  acts  of  the  infant,  after  he  has  been  of 
age  a  reasonable  time,  in  favor  of  his  contract,  which  are  of 
a  character  to  constitute  as  perfect  evidence  of  a  ratification 
as  an  express  and  unequivocal  promise." 

According  to  that  rule,  mere  neglect  or  inaction  would  not 
be  sufficient  evidence  to  warrant  the  conclusion  that  the  infant 
had  confirmed  his  conveyance  after  attaining  his  majority. 
Some  positive  act  of  ratification  would  be  required. 

In  1  Parsons  on  Contracts^  271,  it  is  said  that  to  affirm 
conveyances  of  real  estate,  '*  some  positive  act  seems  to  be 
necessary,  and  mere  acquiescence,  or  failure  to  disaffirm, 
although  continued  beyond  a  reasonable  time,  has  frequently 
been  adjudged  not  sufficient  to  bind  the  minor." 

That  doctrine  cannot,  however,  be  sustained  as  a  general 
rule.  There  are  cases  where  mere  inaction  has  been  held 
insufficient  evidence  of  ratification,  under  the  circumstances 
of  the  case  ;  but  there  is  no  case  where  it  has  been  decided 
that  mere  inaction  could  not  prove  ratification  under  any  cir- 
cumstances. 

Mere  neglect  or  omission  to  take  any  steps  to  disaffirm  may 
be  evidence  sufficient  of  confirmation.  In  Blankenship  v. 
Stout^  25  III,  132,  the  neglect  of  an  infant  for  three  years 
after  attaining  majority,  to  do  any  act  in  disaffirmance  of  his 
conveyance,  was  held  to  amount  to  a  confirmation.  In  that 
case  the  court  were  governed  by  a  certain  statute  of  limita- 
tions, not  directly  applicable,  but  assumed  to  be  appropriate 
as  a  rule  in  the  case  before  them. 

An  omission  for  seventeen  years  to  give  notice  of  disaffirm- 
ance, where  the  infant  wife  had  made  conveyance  of  land  along 
with  her  husband,  but  for  the  last  ten  years  had  been  disco- 
vert, was  held  to  amount  to  a  confirmation  of  her  conveyance. 

Hartman  v.  Kendall,  4  Ind.  403. 

In  Kline  v.  Beebe,  6  Ccnn.  R.  494,  it  was  held  that  there 
were  three  modes  of  affirming  the  voidable  contracts  of 
infants  :  1st,  by  an  express  ratification ;  2d,  by  the  perform- 
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ance  of  acts  from  which  an  affirmance  may  be  reasonably 
implied  ;  3d,  by  the  omission  to  disaffiim  within  a  rea^nable 
time. 

Chancellor  Kent  states  substantially  the  same  rule  in  the 
following  manner :  "  His  confirmation  of  the  act  or  deed  of 
his  infancy  may  be  justly  inferred  against  him  after  he  has 
been  of  age  for  a  reasonable  time,  either  from  his  positive 
acts  in  favor  of  the  contract,  or  from  his  tacit  assent  under 
circumstances  not  to  excuse  his  silence." 

2  Kent,  288. 

The  only  general  rule  which  can  be  deduced  from  the  autho- 
rities and  made  to  embrace  all  the  cas^s,  seems  to  be  this :  that 
the  affirmance  of  the  contract  must  be  determined  according 
to  the  intention  of  the  person  who  has  the  election  to  affirm 
or  disaffirm ;  and  that  intention  must  be  asceilained  from 
what  that  person  has  said  and  done,  or  from  what  he  has  not 
done,  in  connection  with  the  circumstances  and  condition  of 
each  particular  case.  The  effect  of  mere  neglect  to  indicate 
an  intention,  must  depend  upon  the  circumstances  of  the  case, 
whether  it  amounts  to  confirmation  of  the  conveyance  or  not. 
Where  an  infant,  arriving  at  maturity,  is  disabled  from  acting, 
the  inaction  'counts  for  nothing  in  the  way  of  confirmation. 
And  such  inaction  would  not  conclude  a  person  who  was 
ignorant  of  his  rights,  because  in  such  case  it  would  be  no 
indication  of  the  intention  to  affirm  the  contract. 

Hinely  v.  Margarits,  8  Penn.-  State  Rep.  428;  Norris  v.  Yance,  8 
Rich.  Rep.  164;  Magee  v.  Welch,  18  Gal.  165. 

In  the  case  of  Tucker  v.  Moreland,  10  Peters  R.  75,  the 
court  held  that  mere  acquiescence  in  the  conveyance,  without 
objection,  for  several  months  after  majority,  was  not,  per  *e, 
proof  of  a  confirmation  of  it.  But  in  that  case  this  acquies- 
cence had  been  followed  by  a  deed  of  conveyance  of  the  same 
land  to  another  person,  which  was  held  to  be  a  disaffirmance. 

Without  expressly  defining  what  would  be  sufficient  evi- 
dence of  confirmation,  it  is  said  upon  that  point :  **  Still  we 
are  of  opinion  that  these  acts  should  be  of  such  a  solemn  and 
unequivocal  nature  as  to  establish  a  clear  intention  to  con- 
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firm  the  deed,  after  a  full  knowledge  that  it  was  voidable. 
k  fortiori^  mere  acquiescence,  uncoupled  with  any  acts  demon- 
strative of  an  intent  to  confirm  it,  would  be  insufficient  for 
the  purpose." 

It  is  evident,  therefore,  that  the  question  of  confirmation 
by  the  infant  after  coming  of  age,  is  a  question  of  intent,  which 
may  be  proved  by  evidence  of  express  ratification  after  the 
period  of  his  minority,  or  by  acts  and  circumstances  from 
irhich  intention  to  ratify  may  be  clearly  implied  ;  and  that 
inaction  or  acquiescence  is  very  generally  a  leading  circum- 
staDce  in  the  making  up  of  such  evidence.  The  rule  of  evi- 
dence is  thus  stated  by  Mr.  Taylor  in  his  work  on  Landlord 
and  Ten.  §  94.  He  says :  "  Very  slight  acts  and  circum- 
stances are  sufficient  to  show  the  infant's  assent,  after  his 
majority.  A  verbal  confirmation  of  his  deed  is  sufficient ; 
aiid,  in  fact,  the  authorities  seem  to  authorize  the  statement 
of  the  rule  to  be,  that  no  distinct  act  of  confirmation  is  neces- 
sary, but  that  all  the  voidable  contracts  of  an  mfant  are  bind- 
ing upon  him,  unless  thei^  be  an  express  disaffirmance  of  it 
on  his  part  on  his  coming  of  age." 

The  rule  thus  stated  may  be  more  liberal  than  the  autho- 
rities cited  by  him  will  warrant  There  can* be  no  doubt, 
however,  that  such  facts  and  circumstances,  as  are  therein 
indicated,  may  be  submitted  to  a  jury,  from  which  to  find 
the  infant's  assent. 

The  question  what  was  necessary  to  affirm  the  contract 
arose  in  Wheaton  v.  East,  5  Yerger,  41,  before  cited.  The 
contract  to  be  affirmed  or  disaffirmed  in  that  case  was  a  deed 
of  conveyance  of  land.  The  court  held  that  no  further  deed 
was  required  to  confirm  the  former  deed,  but  that  anything 
said,  or  done,  or  omitted,  on  the  part  of  the  infant,  after  he 
came  of  age,  from  which  his  assent  might  be  fairly  inferred, 
would  be  sufficient  for  that  purpese. 

The  facts  in  that  case  were  these :  The  plaintiff,  after  he 
became  of  age,  was  often  in  the  neighborhood  of  the  lot  sold, 
saw  the  defendant  making  large  expenditures  in  the  erection 
of  valuable  improvements  on  the  lot  and  said  nothing  in  dis- 


150  THE  LAW  OF  REAL  PROPERTT. 

affirmance  of  his  deed  for  about  four  years.  He  had  also 
been  heard  to  say,  -during  the  four  years,  that  he  had  been 
honorably  paid  for  the  lot,  and  was  satisfied ;  and  he  had 
authorized  a  proposition  to  be  made  for  himself  to  purchase 
the  lot  of  the  defendant. 

Upon  that  state  of  facts,  the  question  of  affirmance  was 
submitted  to  the  jury,  who  found  that  the  plaintiff  had 
affirmed  his  deed,  and  the  verdict  was  sustained. 

A  similar  decision  was  had  upon  this  point  in  Bigelmo  v. 
Kinney^  3  Vermont,^  353.  One  question  was,  whether  a  quit- 
claim deed,  made  by  the  plaintiff  in  infancy,  was  affirmed  by 
the  plaintiff  after  he  was  of  age.  The  purchaser,  and  those 
who  claimed  title  under  him,  had  been  in  possession  for 
several  years,  before  the  plaintiff  intimated  any  intention  to 
disaffirm  the  deed.  It  was  held  that  silence  on  his  part, 
while  the  grantee,  or  any  one  under  him,  was  claiming,  hold- 
ing and  occupying  under  the  contract,  was  an  acquiescence 
from  which  a  confirmation  of  the  contract  might  be  inferred  ; 
that  as  the  quit^^laim  deed  was  voidable  only  on  his  coming 
of  age,  he  ought,  if  he  meant  to  avoid  it,  to  have  given  notice 
of  disaffirmance,  or  otherwise  have  rejected  the  contract  within 
a  reasonable  time  after  he  became  of  age  ;  and  not  having 
done  so,  he  was  presumed  to  have  affirmed  the  quit-claim 
deed,  and,  therefore,  was  not  entitled  to  recover. 

The  rule  here  quoted  from  Taylor,  "  that  no  distinct  act 
of  confirmation  is  necessary,  but  that  all  the  voidable  con- 
tracts of  an  infant  are  binding  upon  him,  unless  there  be  an 
express  disaffirmance  on  his  part  on  his  coming  of  age,"  if  to 
be  regarded  va  the  rule,  must  be  understood  to  be  subject  to 
a  very  comprehensive  exception.  Notes,  bonds,  mortgages, 
and  other  contracts  which  merely  attempt  to  impose  obliga- 
tions on  the  party  making  them,  could  not  be  embraced  within 
that  rule,  for  there  would  be  no  occasion  or  opportunity  for 
any  act  of  express  disaffirmance  until  there  was  an  attempt  to 
enforce  them,  when  it  would  be  only  necessary  to  interpose 
the  defence  of  infancy.  This  exception  was  recognized  in 
Magee  v.  Welsh,  18  CaL  155,  before  cited. 
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If  the  infant  made  the  obligation  in  consideration  of  the 
purchase  of  land,  and  was  in  possession  after  he  became 
adult,  his  possession  would  be  proper  evidence  of  acquies- 
cence in  his  contract.  He  would  thus  be  affirming  the  deed 
of  the  land  to  himself,  and  he  could  not  disaffirm  his  note  or 
bond  and  mortgage  and  retain  the  land. 

A  point  of  this  kind  arose  in  Bigelow  v.  Kinney ^  3  Ver- 
motU,  353,  before  cited,  where  it  was  said :  "But  he  could 
not  affirm  the  deed  which  conveyed  the  land  to  him  and  avoid 
the  mortgage  executed  by  him,  to  secure  the  consideration 
money,''  on  the  ground  that  they  were  one  contract,  and  he 
could  not  affirm  a  part  and  avoid  a  part. 

A  similar  doctrine  was  held  in  Hubbard  v.  Cummingay  1 
Maine^  11. 

But  mere  silence  and  inaction  are  entitled  to  but  little  A 
force  as  evidence,  except  when  the  occasion  or  circumstances    1 
demand  action  or  the  expression  of  intentions.     Thus,  in  / 
Jackson  v.  Carpenter^  before  cited,  ten  years'  silence  and  inap^ 
tion  were  held  not  to  amount  to  a  confirmation  of  a  deed  of 
conveyance  of  wild  and  unoccupied  land.     The  ground  of 
the  decision  was,  that  there  was  no  occasion  which  demanded 
action  or  expression  after  the  infant  became  of  age,  and, 
therefore,  he  lost  nothing  by  his  silence. 

See  Cresinger  v,  Welch,  16  Ohio,  156,  193. 

Third  :  WhaZ  must  be  done  by  the  infant  on  coming  qf 
age,  to  indicate  his  election, 

1.  What  is  necessary  to  be  done  to  affi)rd  evidence  of 
affirmance,  has  been  considered  under  the  preceding  subdi- 
vision. 

It  is  clear  that  no  deed  of  confirmation  is  necessary  on  the 
part  of  the  infant,  on  his  arriving  at  maturity.  Any  act  of 
his,  from  which  his  assent  may  be  inferred,  will  be  sufficient. 

Wheaton  v.  East,  5  Yerg.  41. 

The  recital  of  the  infant's  deed  in  another  deed,  after 
coming  of  age,  wherein  the  intention  to  confirm  the  first  deed, 
is  expressed,  is  a  valid  confirmation. 

Philips  V.  Green,  5  Monroe's  Rep.  344. 
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Where  an  infant  made  a  mortgage  of  his  land,  and,  after 
coming  of  age,  conveyed  the  same  land,  expressing  that  it 
was  subject  to  the  mortgage,  the  second  deed  was  holden  to 
confiim  the  mortgage. 

The  Boston  Bank  v.  Ghamberlin,  15  Mass.  220.  > 

Where  an  infant  had  purchased  real  estate,  and  had  taken 
and  retained  the  possession  after  his  majority,  he  was  held 
to  have  ratified  the  contract  of  purchase. 

Henry  v.  Root,  88  N.  Y.  626. 

2.  The  avoidance  of  the  contract  requires  an  act  of  express 
disaffirmance  on  the  part  of  the  infant,  on  his  coming  of  age. 
The  act  of  disaffirmance  may  be  indicated  by  an  express 
declaration  to  that  effect,  properly  made,  or  by  any  act  from 
which  the  disaffirmance  may  be  plainly  inferred.  Thus, 
making  a  deed  of  the  same  lands,  after  maturity,  to  another 
person,  has  been  held  sufficient  evidence  from  which  to  imply 
the  disa£Eu*manc6  of  a  deed  of  conveyance  made  during 
minority. 

Jackson  v.  Carpenter,  11  John.  589;   Jackson  v.  Barchin,  14 
John. 124. 

It  was  contended  in  these  two  cases,  that  an  actual  entry 
was  necessary,  as  one  of  the  acts  or  ceremonies  requisite  to 
avoid  the  deed.  But  the  court  held  otherwise ;  and  pro- 
nounced the  mere  form  of  entry  to  be  of  no  possible  benofit 
to  the  party  claiming  under  the  conveyance  executed  by  the 
infant,  and  to  be  therefore  an  act  utterly  useless.  They 
regarded  it  sufficient  that  the  one  deed  was  attended  with 
equal  ceremony  and  publicity  with  the  other,  whereby  more 
effectual  notice  was  given  to  the  parties  opposed  than  could 
have  come  to  them  by  any  mere  entry. 

In  Boole  v.  Mix,  17  Wen.  132,  it  was  declared,  that  "The 
general  rule  is,  that  the  voidable  act  of  an  infant,  if  it  be 
by  matter  of  record,  must  be  avoided  by  some  matter  of 
record,  as  by  writ  of  error,  or  audita  querela,  and  these  must 
be  prosecuted  during  his  minority,  that  the  infancy  may  be 
tried  by  inspection  ;  but  the  act  in  pais  of  an  infant  may  be 
avoided  by  some  other  act  in  pais  of  equal  solemnity  or 
notoriety.     If  there  be  a  feoffment  with  livery,  it  may  be 


INFANTS,   LEASES  MADE  BT  THEM.  153 

avoided  by  entry,  which  is  an  act  of  equal  notoriety.''  But, 
it  was  said  that  "  a  deed  of  bargain  and  sale,  executed  by  an 
infiEint,  may,  under  certain  circumstances,  be  avoided  by 
another  deed  of  bargain  and  sale  to  a  third  person,  after  he 
becomes  of  age — ^that  being  an  act  of  the  same  description 
and  of  equal  notoriety  with  the  original  conveyance." 

See  also,  Gresinger  «.  Welch,  16  Ohio,  156. 

This  mode  of  disaffirmance,  however,  would  not  be  effectual 
where  the  lands  were  occupied.  They  would  then  be  held 
adversely,  and  the  second  deed  would  be  void  by  statute. 

1  R.  S.  789,  §  147. 

It  was  so  conceded  in  Booie  v.  Mix. 

See  17  Wen.  188. 

The  cases  before  cited,  holding  that  the  deed  of  the  infant 
may  be  avoided  by  the  deed  of  the  same  person  adult,  were 
all  cases  where  the  lands  were  wild  and  unoccupied. 

Where  the  lands  are  occupied,  the  tenant  in  possession 
must,  in  some  way,  have  information  brought  home  to  him 
that  the  infant  has,  on  arriving  at  maturity,  decided  to  dis- 
affirm the  conveyance.  This  notice  or  information  must  be 
given  before  an  action  of  ejectment  is  commenced.  That 
action  is  one  of  possession,  not  one  whereby  to  acquire  title. 
The  right  of  possession  must  be  complete  before  the  action 
is  commenced.  The  deed  of  the  infant  must  be  avoided 
before  the  commencement  of  the  action  of  ejectment. 

Moore  V.  Abernathy,  7  Blackf.  R.  442;  Ghadbourne  v.  RackUff, 
80  Maine,  854. 

Whether  it  has  been  avoided,  can  be  tried  and  determined 
in  that  action. 

In  Boole  v.  Mix  the  rule  upon  this  point  is  stated  as  fol- 
lows :  "  Before  suit  brought  for  the  recovery  of  the  posses- 
sion of  lands  conveyed  in  infancy,  the  party  must  make  an 
entry  upon  the  land  and  execute  a  second  deed  to  a  third 
person,  or  do  some  other  act  of  equal  notoriety  in  disaffirm- 
ance of  the  first  deed,  such  as  demanding  possession,  or  giving 
notice  of  an  intention  not  to  be  boimd  by  the  first  deed,  or 
an  action  cannot  be  sustained.  If  there  be  a  feoffinent  with 
livery,  it  may  be  avoided  by  entry,  or  by  writ  of  dum  fuit 
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infra  oetatem.  If  a  deed  of  bargain  and  sale  be  executed,  it 
may  be  avoided  by  another  deed  of  bargain  and  sale  made  to 
a  third  person  without  entry,  in  case  the  land  be  vacant  and 
uncultivated ;  but  in  all  other  cases  there  miLst  be  an  actual 
entry  for  the  express  purpose  of  disafSrming  the  deed." 

It  is  said  in  the  opinion  of  the  court,  in  that  case,  that  ^*  if 
one  who  has  aliened  his  esfiite  while  an  infant  wishes  after- 
wards to  avoid  the  conveyance,  it  is  imposing  no  unreasonable 
burden  to  require  that  it  shall  be  done  by  an  entry  on  the  land, 
or  by  some  other  act  of  equal  notonety  ;  and  the  avoidance, 
whatever  may  be  its  form,  must  precede  the  bringing  of  an 
action  to  recover  possession*  Justice  to  the  tenant  requires 
it,  and  there  is  no  other  way  in  which  we  can  carry  out  the 
doctrine  that  the  deed  of  an  infant  is  voidable  only,  and  not 
void.  Although  the  title  of  the  tenant  may  be  defeated,  yet 
so  long  as  the  deed  remains  unrevoked,  he  has  the  legal  seisin 
of  the  land,  and  cannot  be  sued  as  a  trespasser.  It  is  little 
better  than  a  contradiction  in  terms  to  say  that  a  man  who 
has  the  rightful  possession  of  lands  can  be  treated  as  a  wrong 
doer.  In  the  case  under  consideration,  the  deed  remained  in 
fiiU  force  at  the  time  the  action  was  brought ;  the  possession 
of  the  defendant  was  not  tortious,  and  the  action  of  ejectment 
cannot  be  maintained." 

.The  point  upon  which  that  case  was  made  to  turn,  was, 
that  the  plaintiflF  had,  in  no  way,  by  demand,  by  notice  or 
otherwise,  done  any  act  to  disaffirm  the  conveyance  before 
commencing  action ;  and  that  the  commencement  of  the 
action  was  not  a  disaffirmance  of  the  infant's  deed.  Upon 
that  ground  a  verdict  was  ordered  for  the  defendant  at  the 
circuit,  and  a  new  trial  was  denied  by  the  supreme  court 

It  follows,  therefore,  that  the  lessee  or  assignee  of  an 
estate,  of  which  the  lessor  or  assignor  was  an  infant,  obtains 
a  title  which  no  stranger  is  permitted  to  impeach,  and  which 
is  good  against  the  infant,  until  he  elects  to  disaffirm  his  con- 
tract of  conveyance,  and  makes  known  his  election  to  the 
tenant  in  possession. 

Dominick  v.  Micliael,  4  Saod.  Rep.  376. 
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It  also  follows,  that  a  second  deed  of  conveyance  to  a  third 
person  from  the  inlant,  after  attaining  age,  does  not  avoid 
his  deed  made  while  an  infant.  To  give  force  to  his  second 
deed,  he  must  first  disaffirm  his  first  deed,  by  an  actual  entry 
upon  the  land,  or,  in  some  other  way,  by  giving  notice  to  the 
claimant  under  the  first  deed,  that  he  elects  to  disafiu-m  it. 
This  is  the  rule,  except  as  to  lands  vacant  and  unoccupied. 

Boole  9.  Mix,  17  Wen.  120;  Dominick  «.  Michael,  4  Sandf.  421 ; 
Jackson  v.  Todd,  6  John.  R.  257. 

Moreover,  where  lands  are  in  the  actual  possession  of  the 
infant's  grantee,  or  of  those  who  derive  title  through  him,  no 
subsequent  deed  of  the  infant  can  convey  an  estate  to  a  third 
person  while  the  lands  are  so  held  adversely.  The  second 
deed  of  conveyance,  in  such  a  case,  is  made,  by  the  statute, 
absolutely  void. 

1  R.  S.  789,  §  147. 

It  seems,  therefore,  that  in  such  case,  the  infant's  deed  can 
not  be  disaffirmed,  except  by  an  action  to  procure  the  judg- 
ment  of  some  competent  court  declarmg  the  infant's  deed 
void,  on  the  ground  of  infancy,  or  by  making  known  to  the 
tenant  in  possession,  in  some  other  proper  manner,  the  elec- 
tion to  disaffirm  the  deed.  This  proceeding  must  be  had  by 
the  infant,  if  living,  and  if  dead,  by  those  who  succeed  to  his 
rights. 

Fourth  :  The  lease  of  the  infant  can  be  avoided  only  by 
him,  or  in  case  of  his  death  during  his  minority,  by  his  heirs 
or  legal  representatives,  or  by  persons  claiming  under  him 
through  a  conveyance  made  after  he  came  to  maturity. 

Van  Bramer  v.  Cooper,  2  John.  279$  Hartness  v.  Thompson,  5 
id.  160;  1  Piatt  on  Leases,  82,  88;  Taylor's  Lan.  &  Ten.  §958 
1  Wash,  on  Real  Prop.  806. 

SECTION  II. 

PERSONS  OP  UNSOUND  MIND. 

1.  It  has  been  a  disputed  question  whether  leases  made  by 
persons  of  unsound  mind  were  void  or  merely  voidable.  In 
some  of  the  earlier  English  cases,  they  were  held  to  be  void, 
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and  a  distinction  was  sometimes  attempted,  in  that  respect, 
between  leases  of  freehold  estates  and  leases  less  than  free- 
hold, holding  the  former  voidable  and  the  latter  void. 

Thompson  «.  Leach,  8  Mod.  801;  S.  G.  1  Ld.  Bay.  818;  2  Bl. 
Com.  291;  1  Piatt  on  Leases,  87. 

It  is  declared  by  Littleton  that  if  a  man  of  non-sane  memoiy 
make  a  feoffment,  he  himself  cannot  enter,  nor  have  a  writ 
called  dum  non  fait  compos  mentis ;  but  after  his  death  his 
heirs  may  enter  or  have  such  writ. 

Litt.  sec.  406;  Go.  Litt.  248  a. 

That  rule  was  founded  upon  the  principle  that  no  man 
should  be  allowed  to -stultify  himself;  and  it  treated  the  con- 
tract not  as  void,  nor  even  as  voidable  by  the  person  making 
it,  but  only  as  voidable  by  his  heirs.  That  doctrine  prevailed 
in  England  for  some  time,  but  it  is  not  the  law  in  this  coun- 
try, and  probably  not  now  the  law  of  England.  Blackstone 
gives  the  history  of  the  doctrine,  when  it  was  introduced,  and 
how  applied. — (2  BL  Com.  291.)  The  contracts  of  idiots 
and  lunatics  are  not  regarded,  as  a  general  rule,  as  void,  but 
voidable ;  and  they  can  plead  their  disability  in  avoidance 
of  their  conveyances.  It  has  been  held  in  Massachusetts  that 
a  person  may  plead  that  he  was  non  compos  mentis,  or  show 
it  in  evidence,  under  the  general  issue,  in  avoidance  of  his 
contract. — {Mitchell  v.  Kingman,  5  Pick.  431.)  And  it  is 
declared  to  be  the  settled  doctrine  of  that  State. — {Seaver  v. 
Phelps,  11  Pick.  304.)  In  another  case  it  was  held  that  the 
deed  of  a  person  non  compos  mentis,  not  under  guardianship, 
conveys  a  seisin,  it  being  voidable  only  and  not  void.  But 
the  deed  of  a  person  in  that  condition,  under  guardianship,  is 
void. — {Wait  v.  Maxwell^  5  Pick.  217.)  And  this  seems  to 
be  the  settled  rule,  that  only  deeds  made  by  persons  non 
compos  mentis,  under  guardianship,  are  absolutely  void,  while 
all  others  are  merely  voidable. 

Taylor's  Laa.  and  Ten.  §  97;  Grouse  v.  Holman,  19  Ind.  80;  Lilly 
V.  Waggoner,  27  111.  896;  Ghew  v.  Bank  of  Baltimore,  14  Md. 
299. 

It  is  also  the  general  rule  in  this  country,  that  the  party 
himself  may  defend  against  his  own  contracts,  on  the  ground 
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that  he  was,  at  the  making  of  the  contract,  non  compos  mentis. 
The  doctrine  of  Littleton,  that  a  man  shall  not  be  allowed  to 
{Stultify  himself,  is  repudiated. 

2  Kent's  Com.  461  j  Rice  o.  Peet,  15  John.  Rep.  (»08;  Leach  «. 
Marsh,  47  Maine,  648;  Lmcohi  v.  Backmaster,  82  Yt.  652. 

2.  In  giving  to  persons  capable  of  holding  lands  power  to 
alien,  idiots  and  persons  of  unsound  mind  are  expressly 
excepted  in  the  New  York  statutes. — (1  H.  S.  719,  §  10.) 
Their  rights  of  property  and  the  management  and  disposition 
thereof,  are  placed  in  the  keeping  of  certain  coui*ts,  and,  to  a 
great  extent,  regulated  by  statutes.  Their  personal  rights  to 
make  conveyances,  like  all  other  dealings  and  dispositions 
of  property,  are  placed  under  the  control  of  the  courts,  to  be 
conducted  by  committess  appointed  for  that  purpose. — (2  Ji, 
S.  52.)  But  the  leases  of  a  limatic,  made  before  he  is  found 
to  be  of  unsound  mind,  by  proceedings  provided  by  statute, 
are  not  void,  only  voidable.  He  is  not  regarded,  before  office 
found,  as  absolutely  disqualified  from  making  a  contract. 

Jackson  v.  Gumaer,  2  Cow.  652;  Ingraham  v.  Baldwin,  9  N.Y  46. 

3.  An  insane  person  or  his  guardian  may  bring  an  action 
to  recover  land,  of  which  a  deed  was  made  by  him  while 

insane,  which  deed  has  not  since  been  ratified  or  affirmed, 

without  first  restoring  the  consideration  to  the  grantee. — 

{Gibson  v.  Soper,  6  Gray,  279.)    In  the  case  cited,  the  whole 

subject  is  very  elaborately  examined  and  discussed  by  the 

court,  and  the  authorities  are  generally  cited  in  the  points  of 

counsel. 

The  same  question  arises  in  regard  to  the  deed  of  an  insane 
person,  as  in  regard  to  the  deed  of  an  infant.  The  doctrine 
that,  in  either  case,  the  consideration  must  be  first  restored, 
is  comparatively  modem,  and  cannot  be  sustained  upon 
principle. 

It  is  justly  remarked  by  the  court,  in  the  case  last  cited, 
that  "  No  considerations  of  policy  or  equity  require  the  adop- 
tion of  such  a  rule.  To  say  that  an  insane  man,  before  he  can 
avoid  a  voidable  deed,  must  put  the  grantee  in  siaiu  quo^ 
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-would  be  to  say,  in  effect,  that,  in  a  large  majority  of  cases, 
his  deed  siiall  not  be  avoided  at  all.  The  more  insane  the 
grantor  was  when  the  deed  was  made,  the  less  likely  mil  he 
be  to  retain  the  fruits  of  his  bargain,  so  as  to  be  able  to  make 
restitution. 

**  One  of  the  obvious  grounds  on  which  the  deed  of  an 
insane  man.  or  of  an  infant,  is  held  voidable  is,  not  merely 
the  incapacity  to  make  a  valid  sale,  but  the  incapacity  pru- 
dently to  manage  and  dispose  of  the  proceeds  of  the  sale." 

**  Upon  the  first  impression  it  may  seem  equitable  that  such 
restoration  should  be  made,  before  the  insane  or  infant  grantor 
shall  recover  his  estate  ;  but  it  is  an  impression  which  a  little 
reflection  removes.  The  law  makes  this  veiy  incapacity  of 
parties  their  shield.  In  their  weakness  they  find  protection. 
It  will  not  suifer  those  of  mature  age  and  sound  mind  to 
profit  by  that  weakness.  It  binds  the  strong,  while  it  pro- 
tects the  weak.  It  holds  the  adult  to  the  bargain  which  the 
infant  may  avoid  ;  the  sane  to  the  obligation  from  which  the 
insane  may  be  loosed.  It  does  not  mean  to  put  them  on  an 
equality.  On  the  other  hand,  it  intends  that  he  who  deals 
A^ith  infants  or  insane  persons  shall  do  it  at  his  peril.  Nor 
is  there  practically  any  hardship  in  this  ;  for  men  of  sound 
minds  seldom  unwittingly  enter  into  contracts  with  infants  or 
insane  persons. 

**  If  the  law  required  restitution  of  the  price,  as  a  condition 
precedent  to  the  recovery  of  the  estate,  that  would  be  done 
indirectly  which  the  law  does  not  permit  to  be  done  directly ; 
and  the  gi'eat  purpose  of  the  law,  in  avoiding  such  contracts, 
the  protection  of  those  who  cannot  protect  themselves, 
defeated.  The  insane  grantor  could  not  avoid  the  deed  of 
his  estate,  because  the  same  folly,  which  induced  the  sales, 
had  wasted  the  proceeds  ;  the  result  against  which  it  is  the 
policy  of  the  law  to  guard." 

The  question  whether  an  infant  can  be  defeated  of  his 
right  to  disaflirm  his  contract  on  arriving  at  maturity,  or  an 
insane  person,  on  recovering  his  reason,  by  requiring  him 
first  to  make  restitution  of  what  he  may  have  received ;  and 
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whether,  on  disaffirming,  he  may  be  liable  to  an  action  to 
recover  the  money  or  thing  received,  present  entirely  different 
questions.  In  the  one  case,  he  is  subject  to  be  deprived  of 
the  privilege  of  disavowing  his  contracts ;  and  in  the  other, 
he  is  merely  liable  to  an  action  for  what  he  may  have  received. 
The  rights  of  infancy,  and  the  protection  which  the  law 
extends  to  the  disability,  are  not  jeopardized  by  the  action 
against  him. 

The  same  principle  applies  to  any  other  obstacle  which 
might  be  allowed  to  be  interposed  against  the  infant's  right 
of  election  on  coming  of  age,  or  the  insane  man's  right  on 
becoming  sane.  If  allowed  to  be  successful,  it  takes  away 
the  right. 

This  subject  was  passed  upon  by  the  court  in  Tucker  v. 
Moreland,  10  Peters,  77,  and  was  regarded  in  the  same  view 
as  in  Gibson  v.  Soper,  It  was  aaid :  "In  many  cases  the 
disaffirmance  of  a  deed  made  durii^  infancy,  is  a  fraud  upon 
the  other  party.  Bnt  this  has  never  been  held  sufficient  to 
avoid  the  disaffirmance,  for  it  would  otheinvise  take  away  the 
very  protection  which  the  law  intends  to  thi'ow  around  him 
to  guard  him  from  the  effects  of  his  folly,  rashness  and  mis- 
conduct" 

The  same  question  arose  in  Conroe  v.  Birdsall^  1  John. 
Co,  128.  The  defendant  undertook  to  avoid  his  bond  on  a 
plea  of  infancy,  and  was  met  with  the  objection,  that  when  he 
gave  the  bond  he  represented  that  he  was  of  age,  and  was 
thus  guilty  of  fraud.  This  objection  was  sustained  at  the  cir- 
cuit, but  was  condemned  by  the  supreme  court.  They  answer 
the  only  argument  which  can  be  urged  against  the  infant  in 
such  a  case  by  saying  :  **  We  have  no  doubt  of  the  principle 
adopted  by  the  judge  at  the  trial,  that  the  disabilities  of 
infiEmts  are  intended  to  protect  them  from  injury  and  imposi- 
tion, and  not  to  aid  them  m  practices  of  fraud  or  collusion  ; 
but  on  consideration,  we  are  of  opinion  that  its  application  to 
the  conduct  of  the  defendant  in  the  case  before  us,  so  as  to 
charge  him  with  this  debt,  would  tend  to  endanger  all  the 
lights  of  infants,  and  ought  not  to  be  admitted." 
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In  regard  to  the  law  itself,  it  is  said :  **•  Attempts  to  shake 
priuciples  which  have  been  sanctioned  by  the  practice  of  ages, 
ought  to  be  well  considered  before  they  receive  the  counte- 
nance of  a  court  of  justice.  If  an  allegation  like  the  present 
were  ever  permitted  to  destroy  an  infant's  right  of  avoiding 
contracts,  not  one  in  a  hundred  of  his  contracts  would  be 
placed  in  his  power  to  avoid,  for  nothing  would  be  easier 
than  to  prevail  upon  the  infant  to  make  a  declaration,  which 
might  be  shown  as  evidence  of  a  deliberate  imposition  on  his 
part,  though  prompted  solely  by  the  pei*son  intended  to  be 
benefited  by  it." 

The  doctrine  of  those  cases  has  been  sanctioned  and  applied 
in  other  States. 

See  GresiDger  v.  Welch,  16  Ohio,  156, 198;  Austin  v.  Patton,  11 
Serg.  &  Kawle,  809,  810;  Pitcher  v.  Laycock,  7  Ind.  898,  401. 

In  some  cases  the  opposite  doctrine  has  been  adopted,  and 
the  infant  has  been  held  to  enjoy  his  right  of  disaffiiming  Iiis 
infant  contracts  only  when  he  has  put  the  opposite  party  in 
as  good  condition  as  he  was  before  the  contract  was  made. 

See  Strain  v.  Wright,  7  Geo.  668;  Bailey  v.  Bamberger j  11  B. 
Monroe,  118;  Womac  v.  Womac,  8  Texas,  897;  Bartholomew 
V.  Finnemore,  17  Barb.  428. 

These  cases  hold  the  distinct  doctrine,  that  to  entitle  an 
infant  to  rescind  his  conti*act  on  coming  of  age,  he  must  first 
restore  what  he  has  received  to  the  other  party.  In  the  case 
last  cited,  the  court  expressly  applied  the  general  rule,  about 
which  there  is  no  dispute,  that  a  contract  cannot  be  rescinded 
by  one  of  the  paiijes,  "  only  where  the  other  can  be  placed  in 
the  same  situation  he  occupied  when  the  contract  was  made." 

If  that  rule  is  applicable  to  the  contracts  of  infants,  it  needs 
no  argument  more  than  what  has  been  hereinbefore  quoted, 
to  show  that  the  infant's  privilege  oi[  avoiding  his  contracts, 
on  coming  of  age,  exists  only  when  he  is  able  to  fulfill  the 
requirements  of  that  rule,  which  would  seldom  happen ;  and 
the  same  is  true  of  the  contracts  of  an  insane  man. 

But  in  considering  whether  that  rule  was  applicable  to  the 
contracts  of  infants,  it  is  evident  from  the  cases  cited  by  the 
courts'  to  sustain  the  application  that  they  confounded  the  right 
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of  ayoidance  with  the  right  to  recover  back  money  paid,  or 
the  liability  to  pay  back  after  the  contract  was  disaffirmed. 
There  is  no  one  of  the  cases  relied  upon  which  undertakes  to 
prevent  the  infant  from  avoiding  his  contract  by  the  interpo- 
sition of  that  rule.  The  question  was,  in  each  case,  relative 
to  the  rights  and  liablities  of  the  parties  after  the  disaffirm- 
ance of  the  contract  was  effected.  Thus  in  Holmes  v.  Blogg^ 
8  TcamL  508,  the  infant  paid  money  for  a  lease  of  land, 
enjoyed  the  possession  for  a  time,  then  disaffirmed  the  lease, 
and  brought  his  action  to  recover  back  the  money  he  had 
paid  for  it.  The  court  held  he  could  not  recover.  In  Corpe 
V.  Overton^  10  Bingh  252,  the  plaintiff  brought  his  action  to 
recover  back  money  paid,  and  it  was  held  he  could  recover. 
The  case  differs  from  Holmes  v.  Blogg  in  this :  In  the  last 
named,  the  in&nt  had  enjoyed  the  premises  and  derived  an 
advantage  from  what  he  had  paid.  In  the  other,  the  infant 
had  derived  no  benefit  from  the  money  paid.  The  court 
made  that  the  distinguishing  point  between  the  two  cases, 
which  justified  the  judgment  in  favor  of  the  plaintiff  in  the 
one  case,  without  disturbing  the  doctrine  which  denied  the 
right  of  recovery  in  the  other. 

In  Roof  V.  Stafford,  7  Cow.  179,  the  plaintiff  sold  and 
delivered  a  horse  while  an  infant,  and  brought  trover  to 
recover  for  him  before  he  came  of  age.  His  right  of  action 
was  denied,  on  the  ground  that  he  could  not  avoid  his  con- 
tract until  he  became  of  age. 

In  Medbwry  v.  Watrmis,  7  Hill,  110,  the  plaintiff  made  a 
contract  for  a  house  and  lot,  and  worked  to  pay  for  it.  After 
a  few  months  he  repudiated  the  contract,  and  brought  the 
action  to  recover  for  the  work  on  a  qvantvm  mermt.  The 
contract  had  been  made,  and  the  work  performed,  while  the 
plaintiff  was  an  infant.    It  was  decided  that  he  should  recover. 

The  other  cases  cited  are  of  similar  character.  They  relate 
to  the  rights  and  liabilities  of  the  infant  after  he  has  disowned 
his  contract  on  account  of  infancy,  and  do  not  undertake  to 
abridge  his  right  to  disaffirm  his  contract  by  the  application 


11 
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of  the  general  rule  in  regard  to  the  recission  of  contracts 
between  adults. 

There  id  nothing  in  them  to  sustain  the  doctiine  that  the 
infant  or  the  insane  man  can  be  defeated  of  his  privilege  of 
disaffirming  his  contract  by  requiring  him  first  to  place  the 
other  party  in  statu  quo.  The  conflict  of  the  cases  has  evi- 
dently arisen  from  the  failure  in  some  of  them  to  discriminate 
between  the  right  to  disaffiim  a  contract  and  the  rights  of  the 
parties  after  disaffirmance.  In  the  confusion  which  thus 
arose  in  the  minds  of  the  judges,  the  infant's  right  of  avoid- 
ance was  lost  sight  of,  and,  in  effect,  taken,  from  him. 

An  established  principle  of  the  common  law  was  thus  indi- 
rectly abrogated,  and  those  persons  whom  the  law  would 
protect,  because  of  their  imbecility,  were  deprived  of  that 
protection.  The  reasonable  conclusion  is,  that  in  the  cases 
which  have  held  that  doctrine,  the  subject  has  not  been  fully 
presented,  and  the  decisions  have  consequently  been  incon- 
siderately made. 

The  cases  before  cited,  wherein  it  has  been  held  that  mort- 
gages and  other  contracts  made  in  consideration  of  convey- 
ance of  land  to  the  infant,  caimot  be  repudiated  without,  at 
the  same  time,  relinquishing  the  land,  are  not  inconsistent 
with  this  doctrine.  The  infant,  in  such  case,  holds  only  con- 
tract rights,  and  his  notes,  or  bonds  and  mortgages  given 
therefor,  are  a  part  of  the  same  contract  by  which  he  acquired 
his  right.  The  claims  of  justice,  that  he  should  relinquish 
what  he  had  received  for  his  obligation,  are  no  greater  than 
though  he  had  received  money  or  chattel  property.  The 
only  difference  is,  that  in  the  case  of  the  land,  it  is  practicable 
to  require  him  to  restore  to  the  other  party  what  he  had 
received,  without  in  effect  destroying  his  right  to  disaffirm 
his  contract.  When  he  has  received  chattel  property,  to 
require  him  to  restore  it  before  he  can  disaffirm  his  agreement, 
might,  and  in  most  cases  would,  take  away  his  right,  given  to 
protect  the  disabilities  of  infancy.  And  the  same  result  would 
follow  in  requiring  the  person  of  unsound  mind  to  make  resti- 
tution as  a  condition  precedent  to  his  right  of  disaffirmance. 
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SECTION    III. 

MARRIED  WOME2^. 

1.  At  common  law  there  was  another  class  of  persons,  m 
addition  to  infants  and  persons  of  unsound  mind,  who  were 
not  regarded  as  possessed  of  the  requisite  capacity  to  make 
contracts  ;  namely,  married  women.  Unlike  the  other  classes 
named,  their  incapacity  was  placed  upon  other  grounds  than 
mental  deficiencies  or  moral  imperfections.  No  one  has  ever 
contended  that  the  wife  was  any  the  less  capable,  mentally, 
or  morally,  to  make  contracts,  by  reason  of  her  marriage. 
Her  rights  were  abridged  to  add  to  her  husband's  ;  and  not 
because  of  any  personal  degeneracy  on  her  part  It  was  one 
of  the  conditions  of  the  marital  relation,  which  the  law 
imposed  upon  the  wife,  in  exchange,  as  it  is  claimed,  for  obli- 
gations of  support  and  protection  imposed  upon  the  husband. 
She  lost  and  he  gained  her  personal  property.  She  lost  and 
he  gained  the  possession  and  control  of  her  real  property, 
during  the  life  of  the  husband.  She  lost  and  he  gained  the 
custody  of  her  person,  and  the  right  to  command  her  own 
labor  and  its  compensation,  during  his  life.  And  she,  there- 
fore, lost  the  capacity  to  make  contracts,  merely  because  she 
had  nothing  to  make  contracts  about. 

Martin  v.  DweUy,  6  Wen.  18 ;  White  v.  Wager,  25  N.  Y.  880, 381. 

Her  promise  was  void,  because  the  law  had  deprived  her  of 
all  capacity  to  fulfill  any  other  obligations  than  her  marital 
obligations,  as  the  price  to  her  of  the  marital  relation.  Her 
contracts  touching  personal  property,  or  the  use  of  her  real 
property,  during  the  lifetime  of  her  husband,  or  touching 
her  own  personal  services,  could  not  be  enforced  by  her 
without  infringing  upon  the  vested  rights  of  her  husband, 
and  were,  therefore,  void.  It  cannot  be  necessary  to  go 
further  to  find  a  reason  for  the  rule,  that  the  contracts  of 
a  married  woman,  living  with  her  husband,  were  absolutely 
void  at  common  law.  And  did  the  rule  go  further  than  the 
reason? 
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2.  The  married  woman,  sometimes,  at  common  law,  had 
rights  of  property,  which  she  retained  in  the  marriage  rela- 
tion. Her  estates  in  fee  simple  remained  to  her  and  her  heirs 
after  the  death  of  her  husband  ;  for  he  could  neither  dispose 
of,  or  incumber  her  lands,  so  held,  beyond  his  own  lifetime. 

■     _  • 

Williams  on  Real  Prop.  185;  Barber  v.  Harris,  16  Wen.  616. 

• 

As  to  the  rights  of  herself  and  her  heirs,  to  such  estates, 
after  her  husband's  decease,  she  retained  the  right  or  capa- 
city to  contract  while  in  the  marriage  relation.  At  common 
law  she  could  not  do  so  by  deed  or  written  contract,  for  the 
law  pronounced  her  contract  so  witnessed  to  be  absolutely 
void. 

1  Bl.  Com.  444;  Williams  on  Real  Prop.  188,  189;  Martin  v. 
Dwelly,  6  Wen.  12. 

And  it  did  not  change  the  rule  to  have  the  husband  joined 
with  her  in  the  execution  of  the  deed. 

The  reason  of  this  rule  was  founded  upon  considerations 
of  policy  to  protect  the  rights  of  the  wife  against  the  undue 
influence  or  compulsion  of  her  husband.  She  was  so  entirely 
within  his  power,  that  the  law  presumed  that  every  contract 
executed  by  her,  was  made  at  his  command  and  by  coercion 
or  compulsion  on  his  part ;  and  no  way  was  then  provided 
to  examine  the  wife  and  ascertain  whether  she  had  executed 
the  deed  of  her  own  free  will. 

3.  But  there  were  other  modes  then  practiced  of  conveying 
estates  in  lands,  wherein  the  requisite  examination  of  the  wife 
could  be  had  ;  and  those  were,  by  levying  a  fine  or  suffering 
a  common  recovery.  As  before  explained,  fines  were  suite 
commenced,  and  then,  by  leave  of  the  court,  compromised ; 
whereby  it  was  adjudged  that  the  lands  belonged  to  one  of 
the  parties.  When  a  married  woman  was  a  party,  the  rules 
of  court  required  that  she  should  be  examined  in  open  court, 
for  the  purpose  of  ascertaining  whether  she  acted  of  her  own 
free  will  and  without  fear  or  compulsion  of  her  husband.  It 
was  this  protection  of  the  righte  of  the  wife  as  against  her 
husband,  which  conunended  this  mode  of  making  the  con- 
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tract  to  the  policy  of  the  law ;  and  it  was  the  lack  of  that 
protection  which  condemned  her  deed  to  be  absolutely  void 
when  made  the  evidence  of  just  such  a  contract. 

Wiliiaing  on  Real  Prop.  1S8;  Albany  Fire  Ins.  Go.  v.  Bay,  4  K. 
T.  12;  Mcnvaine  o.  Kadel,  80  How.  Pr.  R.  198. 

So  far  the  authorities  upon  this  subject  all  agree  in  regard 
to  what  was  the  rule  of  the  common  law.  They  differ  upon 
only  one  point,  and  that  is,  whether  it  was  necessary  to  the 
validity  of  the  proceeding,  as  against  the  wife  and  her  heirs, 
that  the  husband  should  be  joined  therein,  and  concur  with 
the  wife.  It  has  not  been  contended  that  she  could  disturb 
the  vested  rights  of  her  husband  in  her  estate.  The  only 
question  has  been,  whether' she  could  thus,  by  proceeding 
alone,  conclude  herself  and  her  heirs. 

In  the  case  of  the  Albany  Fire  Ins.  Co.  v.  Bay,  i  JV.  y. 
12,  before  cited,  this  question  was  very  fully  and  elaborately 
discussed  on  both  sides.  The  court  held  that  the  wife  could 
proceed  alone.  Six  of  the  judges  concurred  in  the  decision 
and  two  dissented.  The  point  was  made  material  to  the  case 
before  them,  because  upon  that  point,  it  was  conceded,  turned 
the  question  whether  a  deed  of  conveyance,  executed  by  the 
wife  alone  m  1832,  was  valid  as  against  her  heirs  at  law. 
The  conveyance  was  a  mortgage,  and  the  action  was  brought 
to  foreclose  it.  The  husband  was  alive  when  the  mortgage 
was  executed,  but  both  husband  add  wife  were  dead  at  the 
commencement  of  the  action.  Her  heirs  at  law  defended, 
and  the  chief  question  was,  whether  her  deed  was  valid  to 
conclude  them,  on  the  ground  that  her  husband  did  not  join 
with  her  in  the  execution  of  it.     The  deed  was  held  valid. 

As  a  question  of  authority,  the  majority  of  the  court  had 
the  reported  views  of  several  learned  jurists  in  their  favor  ; 
views  expressed  by  men  familiar  with  the  law  when  convey- 
ance by  fines  was  the  common  mode  of  transfer  of  the  rights 
of  married  women.*  There  seems  to  have  been  no  contempo- 
raneous expressions  to  the  contrary.  The  most  which  the 
dissenting  judges  could  say  against  it  was,  that  generally  the 
husband  and  wife  had  joined  in  such  proceedings,  and  no 
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question  had  arisen  whether  the  wife  could  be  a  party  alone. 
But  that  fact  constitutes  no  authority  against  her  sole  capacity 
to  dispose  of  her  own  rights,  for  the  reason  that,  generally, 
the  husband  held  rights  of  his  own,  in  the  wife's  estate,  which 
could  be  transferred  only  by  him,  and  which  sufficiently 
accounts  for  his  conjunction  with  her,  without  attributing  his 
presence  to  her  lack  of  capacity  to  act  alone. 

As  a  question  of  principle,  the  argument  is  entirely  with 
the  majority  of  the  court.  In  regard  to  her  real  estate,  which 
might  survive  him,  there  was  no  reason  why  she  should  be 
deprived  of  the  right  of  disposition  to  take  effect  after  his 
decease.  So  far,  it  could  not  interfere  with  his  rights  ;  there 
was  nothing  in  the  marital  relations  to  forbid  it ;  and  as  there 
could  be  no  pretence  of  any  diminution  of  mental  or  moral 
capacity,  as  a  consequence  of  her  maiTiage,  there  could  be  no 
serious  objections  to  her  making  contracts  touching  such 
rights  of  property  as  might  survive  the  marriage.  In  that 
view,  theyerwe  covert  has  all  the  power  of  a  feme  sole  to  make 
contracts  in  regard  to  property  settled  upon  her  by  deed  or 
will  for  her  separate  use,  with  a  power  of  appointment,  and 
subject  to  her  exclusive  control.  She  can  also  exercise  indi- 
vidual control  over  property  which  she  holds  as  trustee. 

Martin  v.  Dwolly,  6  Wen.  17, 18. 

4.  The  better  opinion  seems  to  be,  that  fines  and  common 
recoveries  were  never  in  use  in  this  country,  as  the  means  of  • 
transferring  the  estates  of  mamed  women, — (15  John.  115  ; 
i  N^.  Y,  13.)  Deeds  were  used  for  that  purpose,  and  the 
wife  was  required  to  acknowledge  the  execution  before  a 
judge  of  some  court,  or  a  master  in  chancery,  or  a  justice  of 
the  peace,  in  the  earlier  colonial  times  of  New  York.  A  pri- 
vate examination  was  not  exacted.  A  similar  practice  seems 
to  have  been  adopted  in  the  other  colonies.  At  first  it  was 
a  usage  which  had  no  other  sanction  than  the  common  law. 
But  in  1771,  the  colonial  legislature  of  New  York  passed  a 
statute  regulating  the  subject. — {Van  Schaick^s  Ed.  Laws, 
611.)    It  purported  to  be  an  act  to  confirm  certain  ancient 
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conveyances ;  and  recited  that,  "  Whereas  it  has  been  an 
ancient  practice  in  this  colony  to  record  deeds  concerning 
real  estates  upon  the  previous  acknowledgment  of  the  grant- 
ors, or  proof  made  by  any  of  the  subscribing  witnesses  before 
a  member  of  his  majesty  s  council,  a  judge  of  the  supreme  or 
county  court,  or  a  master  in  chancery,  and  sometimes  before 
a  justice  of  the  peace :  And  whereas,  there  are  lands  and 
tenements  held  under  the  deeds  oi femes  covert^  not  acknow- 
ledged in  manner  aforesaid,  and  yet  made  bona  fide^  and  for 
valuable  consideration,  the  purchasers  whereof,  and  those 
holding  under  them,  ought  to  be  secured,  both  in  law  and 
equity,  against  the  respective  grantors,  their  heirs  and 
assigns."  It  was,  therefore,  enacted  that  no  claim  to  any 
real  estate,  whereof  any  person  is  now  actually  possessed, 
whether  as  tenant  in  conmoion,  of  otherwise,  shall  be  deemed 
to  be  void,  upon  the  pretence  that  the  feme  covert  granting 
the  same  had  not  been  privately  examined  before  any  of  the 
public  officers  or  magistrates  aforesaid.  As  to  future  convey- 
ances, it  was,  in  the  same  act  provided,  that  no  estate  of  a 
feme  covert  should  thereafter  pass  by  deed  without  a  pre- 
vious acknowledgment  made  by  her,  apai-t  from  her  husband 
and  on  a  private  examination,  that  she  executed  the  same 
freely,  and  without  any  fear  or  compulsion  of  her  husband. 
That  statute  was  substantially  retained,  in  respect  to  married 
women  residing  in  the  state,  until  1848. 

2  Greenleaf,  99,  §  8;  1  R.  L.  869,  §  2;  IK.  S.  768,  §aO. 

This  mode  of  conveyance  was  thus  substituted  for  the 
transfer  of  lands,  in  the  place  of  the  common  law  mode,  by 
fine.— (4  N.  Y.  14  to  20.)  Under  that  statute,  it  is  conceded 
that  a  married  woman  may  convey  her  estates  by  deed 
acknowledged  as  prescribed,  as  effectually  and  as  conclu- 
sively against  herself  and  her  heirs,  as  she  could  formerly 
have  done  by  a  fine.  And  it  is  held,  that  it  was  not  neces- 
sary to  the  validity  of  such  a  deed,  as  against  the  heirs,  that 
the  wife  should  join  with  the  husband  in  the  execution  of  it, 
even  at  common  law. 
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It  is  also  provided  by  the  Revised  Statutes,  that  every 
person  capable  of  holding  lands  (except  idiots,  persons  of 
unsound  mind,  and  infants),  seised  of,  or  entitled  to,  any 
estate  or  interest  in  lands,  may  alien  such  estate  or  interest 
at  hfs  pleasure,  with  the  effect,  and  subject  to  the  restrictions 
and  regulations  provided  by  law, 

1  R.  S.  719,  §  10. 

It  has  been  decided  that,  under  the  provisions  of  this  sta- 
tute, if  not  at  conunon  law,  a  married  woman  might  make  a 
valid  deed  of  her  real  estate,  without  joining  her  husband  in 
the  deed,  provided  she  resided  in  this  state. — (4  N,  Y,  15.) 
And  it  has  been  held  that  the  statute  has  made  two  classes 
of  married  women,  in  regard  to  the  mode  of  conveyance, 
namely  :  residents  and  non-residents  of  the  state.  There  are 
two  sections  of  the  statutes  touching  the  subject,  as  follows  : 

^  10.  "  The  acknowledgment  of  a  married  woman  residing 
within  this  State,  to  a  conveyance  purporting  to  be  executed 
by  her,  shall  not  be  taken,  unless  in  addition  to  the  requi- 
sites contained  in  the  preceding  section,  she  acknowledge  on 
a  private  examination,  apart  from  her  husband,  that  she  exe- 
cuted such  conveyance  freely,  and  without  any  fear  or  com- 
pulsion of  her  husband ;  nor  shall  any  estate  of  any  such 
married  woman,  pass,  by  any  conveyance  not  so  acknow- 
ledged." 

^11.  "When* any  married  woman,  not  residing  in  this 
State,  shall  join  with  her  husband,  in  any  conveyance  of  any 
real  estate  situated  within  this  State,  the  conveyance  shall 
have  the  same  effect  as  if  she  were  sole ;  and  the  acknow- 
ledgment or  proof  of  the  execution  of  such  conveyance  by 
her,  may  be  the  same  as  if  she  were  sole." 

1  R.  S.  768. 

Those  are  the  only  restrictions  and  regulations  provided 
by  law,  in  regard  to  the  conveyance  of  real  estate  by  married 
women,  so  far  as  the  form  of  conveyance  and  manner  of 
authentication  are  concerned. 

But  the  deed  of  a  resident  married  woman  was  required 
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to  be  acknowledged  in  the  manner  provided  in  the  statute, 
before  it  could  have  any  force  or  validity. 

Gurtifls  V.  Follett,  16  Barb.  844$  Martin  v.  Dwelly,  6  Wen.  9. 

And  her  acknowledgment,  when  inade  later  than  the  escecu- 
tion,  would  not  relate  back  to  the  time  of  the  execution. 

Jackson  o.  StevenB,  16  John.  110;  Doe  v.  Howland,  8  Cow.  277; 
Gallians  v.  Lane.  2  Sandf.  Gh.  147. 

An  executory  contract  to  convey  Isolds,  executed  by  the 
wife,  but  not  acknowledged  according  to  the  statute,  could 
not  be  enforced  against  her. — (Knotoles  v.  McCamly,  10 
Pazffe,  342.)  And  she  could  not  ratify  a  material  alteration 
in  a  deed  of  conveyance  of  her  estate  without  a  re-acknow- 
ledgment * 

Waring  v.  Smith,  2  Barb.  Gh.  119. 

5.  In  1848,  any  married  female  was  authorized  by  statute 
to  convey  and  devise  real  property,  and  any  interest  or  estate 
therein,  and'  the  rents,  issues  and  profits  thereof,  in  the  same 
manner,  and  with  like  effect,  as  if  she  were  unmarried. 

4  K.  Y.  Statutes  at  Large,  Edmunds  Ed.  p.  618;  Laws  of  184S, 
ch.  200;  Laws  of  1849,  ch.  876. 

This  statute  has  been  construed  to  give  rights  to  the 
married  woman,  *'  as  if  she  were  unmarried,"  except  in  rela- 
tion to  her  husband.  ^ 

It  has  been  held  that  the  acts  of  1848  and  1849  did  not 
enable  a  married  woman  to  take  and  hold  real  property 
joinlly  with  her  husband,  as  though  she  was  unmarried,  but 
merely  to  take  and  hold  apart  from  her  husband,  as  though 
she  had  no  husband. — {Goelet  v.  Gori^  31  Barb.  314.)  Con- 
sequently, in  that  case,  where  a  lease  for  a  term  of  years  was 
executed  to  the  husband  and  the  wife  jointly,  their  rights 
were  declared  to  be  what  the  common  kiw  made  them,  and 
were  not  affected  by  the  statutes. 

This  statute  of  1848  and  1849  has  been  held  to  repeal,  by 
implication,  the  statute  which  required  an  acknowledgment 
with  an  examination  apart  from  her  husband,  in  all  cases. 
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where  the  wife  has  control  of  her  property  independently  of 
her  husband. 

Mcllvaine  v.  Kadel,  SO  How.  Pr.  Rep.  198;  White  v.  Peck,  26 
N.  Y.  42. 

There  has  been  some  question  whether  under  that  statute 
the  wife  could  convey  her  estate  directly  to  her  husband.  In 
Graham  v.  Van  Wyck^  14  Barb.  531,  it  was  decided  at  spe- 
cial term  that  the  law,  in  that  respect,  had  not  been  changed 
by  the  statutes  in  question.  In  Winans  v.  Peebles^  31  Barb. 
371,  at  special  term  also,  it  was  held  that  the  wife  could  con- 
vey directly  to  the  husband.  But  in  White  v.  Wager,  25  Jf. 
T.  328,  it  was  decided  that  the  law  upon  this  point  was  not 
changed,  and  that  the  deed  of  the  wife  directly  to  her  hus- 
band was  wholly  ineffectual. 

This  decision  was  put  upon  the  ground  that  the  common 
law  rule  of  unity  of  person  between  husband  and  wife,  which 
prevented  the  one  from  conveying  to  the  other,  was  not  dis. 
turbed  by  the  statutes  in  question. 

See  also,  Winans  v.  Peebles,  82  K.  Y.  428,  where  the  same  doc- 
trine is  repeated. 

The  principle  which  is  held  to  make  the  deed  of  the  wife 
to  the  husband  inoperative  is,  that  in  relation  to  each  other, 
the  law  still  regards  them  as  one  person,  notwithstanding  the 
statute  enlarging  the  rights  of  the  wife ;  and  the  ftirther  prin- 
ciple, that  a  conveyance  of  land  is  a  contract,  and  no  contract 
can  be  made  without  two  parties. 

It  follows,  of  course,  from  the  same  principles,  that  the 
deed  of  the  husband  made  directly  to  the  wife  would  be 
inoperative. 

The  case  of  Peck  v.  Browne  in  the  New  York  superior 
court,  26  How,  Pr.  Rep.  350,  merely  holds  that  the  deed 
from  the  husband  to  the  wife  may  be  the  foundation  or  source 
of  equitable  rights,  although  void  in  law,  upon  the  ground 
that  husband  and  wife  are  capable  in  equity  of  being  con- 
sidered two  persons. 

26  How.  Pr.  Rep.  870;  7  Abb.  Dig.  842;  see  also,  Wallace  v. 
Bassett,  41  Barb.  92. 
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6.  The  law,  however,  in  regard  to  married  women,  remains 
unchanged,  as  to  such  estates  and  interests  as  she  may  have 
in  land,  which  are  not  held  as  her  sole  and  separate  property 
nnder  the  recent  statutes.  Consequently,  estates  of  women 
married  before  1848,  which  became  vested  before  that  time, 
inchoate  rights  of  dower,  and  estates  which  have  been  or  may 
be  acquired  by  husband  and  wife  together,  are  governed  by 
the  laws  of  the  State  as  they  existed  before  1848. 

In  regard  to  all  other  estates,  a  married  woman  is  now  in 
the  enjojonent  of  the  same  rights  as  an  unmarried.  "  The 
legislature  intended  to  remove  the  entire  disability  which  the 
common  law  and  the  statute  had  thrown  around  married 
women,  not  only  as  regards  their  right  to  take  and  hold,  free 
and  mdependent  of  their  husbands,  but  also  to  remove  the 
obstacles  which  the  law  had  interposed  against  their  •convey- 
ing, both  by  grant  and  devise,  and  to  place  them,  so  far  as 
the  lands  which  they  held  in  their  own  rights  are  concerned, 
on  the  same  basis  precisely  as  unmarried  females. '' — {Blood 
V.  Humphrey,  17  Barb.  662.)  In  that  case,  the  wife  had 
conveyed  the  land  to  her  father  by  her  own  deed,  made  and 
acknowledged  in  the  form  of  an  unmarried  female.  The 
deed  was  held  to  be  valid  and  operative. 

The  same  doctrine  was  proclaimed  by  the  court  of  appeals 
in  Yale  v.  Dederer,  18  iV.  Y.  271 ;  and  again  in  White  v. 
Wager,  25  If.  Y.  333. 

The  general  result  of  the  statutes  enlarging  the  legal  rights 
of  married  women  is,  therefore,  that  she  retains  her  right  to 
receive  or  give  conveyance  of  lands,  notwithstanding  her  mar- 
riage, the  same  as  though  she  had  remained  unmarried ;  and 
to  make  all  necessary  contracts  for  the  management  or  dis- 
position of  the  same,  as  though  she  was  single,  excepting  as 
to  such  rights  as  she  may  acquire  in  her  husband's  estates, 
and  such  as  have  come  to  her  jointly  or  in  common  with  him. 
As  to  such  rights,  she  is  subject  to  the  law  as  it  existed  before 
the  enactment  of  the  statutes  referred  to. 
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SECTION    IV. 

WHEN  THEBE  16  MORE  THAN  ONE  PERSON  A  PARTT  OF  THE 
8E00ND  PART?  JOINT  TENANCY,  OOPABGENERY  AND  TENANCY 
IN  COMMOI)/ 

"  Estates  of  any  quantity  or  length  of  duration,  whether 
they  be  in  actual  possession  or  expectancy,  may  be  held  in 
four  different  ways  :  In  severalty,  in  joint  tenancy,  in  copar- 
cenery,  and  in  common." 

2  Bl.  Com.  179;  2  Craise  Dig.  480. 

Tenancy  in  aeoeixilty  is  where  there  is  only  one  person 
existing  as  the  party  of  the  second  part  to  the  contract  which 
created  the  estate.  It  may  be  made  so  by  the  contract  itself, 
as  where  there  is  only  one  lessee,  or  by  the  transfer  of  joint 
tenants,  or  tenants  in  common,  to  one  person.  For  example, 
a  grant  to  A  creates  a  tenancy  in  severalty ;  a  grant  to  A  and 
B  to  hold  jointly  creates  a  joint  tenancy.  But  if  A  and  B 
assign  their  joint  estate  to  C,  the  latter  would  hold  under  the 
same  lease,  as  a  tenant  in  severalty,  and  the  estate  would 
become  a  tenancy  in  severalty. 

JoirU  tenancy y  coparcenery  and  tenancy  in  common^  are 
tenancies  where  more  than  one  person  is  the  party  of  the 
second  part  to  the  grant  or  lease  which  created  the  estate, 
either  as  orisdnal  parties  to  the  lease,  or  as  parties  by  subse- 
quent  assigTeot 


1.  These  tenancies  are  atftrio  in  requiring  a  plurality  of 
persons  as  tenants. 

Any  estate  in  lands  which  may  become  vested  in  two  or 
more  persons,  either  originally  by  the  lease  creating  it,  or 
derivatively,  by  assignment,  devise  or  descent,  is,  while  so 
held,  either  a  joint  tenancy,  a  tenancy  in  common,  or  a  copar- 
cenery. To  which  of  these  three  classes  it  may  belong,  is 
determined  by  the  mode  and  time  of  the  transfer,  and  other 
circumstances  attending  it. 

2.  At  common  law,  if  a  conveyance  of  an  estate  was  made 
by  the  act  (rf  the  owner,  either  by  deed  of  conveyance  or  by 
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devise,  by  one  and  the  same  instrument,  to  two  or  more  per- 
sons, transferring  to  each  a  like  interest,  those  persons  took 
the  estate  as  joint  tenants.  All  these  things  were  required  to 
constitute  a  joint  tenancy ;  for  there  must  be  a  conjunction 
of  the  four  unities,  namely,  unity  of  interest,  unity  of  time, 
unity  of  title,  and  unity  of  possession.  By  unity  oTlnterest, 
is*€ieant  that  each  must  have  a  like  estate ;  by  unity  of  time^ 
that  their  estates  must  be  vested  at  one  and  the  same  period  ; 
by  unity  of  title,  that  the  estate  of  each  must  come  by  one 
and  the  same  act ;  and  by  unity  of  possession,  that  each  must 
have  the  entire  possession  of  the  whole,  or  in.  other  words, 
the  possession  must  be  joint 

2  Bl.  Com.  181, 182. 

A  departure  from  any  one  of  these  requirements,  pakes. 
the  estate  a  tenancy  in  common.  Anything  in  the  language 
of  the  instrument  of  conveyance,  indicating  the  intention  that 
the  lands  shall  be  held  in  severalty,  makes  it  a  tenancy  in 
common,  instead  of  a  joint  tenancy.  In  Fisher  v.  Wtffg,  1 
X,d.  Bay.  623,  it  was  held  that  where  lands  were  given  to 
two,  habendum,  the  one  moiety  to  one,  the  other  to  the  other, 
they  are  tenants  in  common,  and  there  is  no  other  reason  for 
it,  but  because  the  habendum  shows  the  intention  of  the  par- 
ties, that  they  should  have  several  interests.  So,  also,  when 
the  habendum  is  qualified  by  the  words,  "equally  to  be 
divided  between  them,''  it  makes  the  tenancy  one  in  common. 

The  rule  of  the  common  law,  as  to  expressing  the  intention 
of  the  parties,  has  been  changed  in  New  York  by  statute.  By 
an  act  passed  in  1786,  it  was  provided :  "  That  no  estate  in  joint 
tenancy  in  lands,  tenements /or  hereditaments,  shall  be  held 
or  claimed  by  or  under  any  grant,  devise  or  conveyance  what- 
soever, hereafter  to  be  made,  other  than  to  executors  or  trus- 
tees, unless  the  premises  therein  mentioned  shall  expressly  be 
thereby  declared  to  pass,  not  in  tenancy  in  common,  but  in 
joint^enancy ;  and  every  such  estate,  other  than  to  executors 
or  trustees,  unless  otherwise  expressly  declared  as  aforesaid, 

shall  be  deemed  to  be  in  tenancy  in  common." 
1  B.  L.  p.  64,  §  6. 
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The  same  provision  was  re-enacted  in  the  Revised  Statutes. 
— (1  a.  a.  727,  §  44.)  And  by  section  43,  immediately  pre- 
ceding, it  was  declared  that  the  **  Estates,  in  respect  to  the 
number  and  connection  of  their  owners,  are  divided  into 
estiites  in  severalty,  in  joint  tenancy  and  in  common ;  the 
nature  and  property  of  which  respectively,  shall  continue  to 
be  such  as  are  now  established  by  law,  except  so  far  as  the 
same  may  be  modified  by  the  provisions  of  this  chapter." 

Except  the  change  thus  made,  the  common  law  as  to  joint 
tenancies  continues  in  force  in  New  York. 

4  Kent's  Com.  862. 

3.  Coparceners  were  defined  by  Littleton  as  of  two  sorto, 
to  wit :  Parceners  according  to  the  course  of  the  common 
law,  and  parceners  according  to  the  custom.  Parceners  after 
the  course  of  the  conmion  law  are,  where  a  man,  or  woman, 
seised  of  certain  lands  or  tenements  in  fee  simple  or  in  tail, 
hath  no  issue^but  daughters,  and,dieth,  and  the  tenements 
descend  to  the  issue,  and  the  daughters  enter  into  the  lands 
or  tenements  so  descended  to  them,  then  they  are  called  par- 
ceners, and  are  but  one  heir  to  their  ancestor. 

Liu.  sec.  241;  Co.  Litt.  168  a. 

Where  the  deceased  left  no  heirs  of  his  body,  but  left 
sistei^s  or  aunts  or  cousins  as  heirs  at  law,  they  also  took  his 
lands  as  parceners. 

Id.  sec.  242,  p.  165;  2  Bl.  Com.  187. 

The  term  parceners  is  derived,  according  to  Littleton,  from 
the  circumstance,  that  the  law  gave  to  any  one  of  the  tenants 
the  right  to  force  the  others  to  make  partition  of  the  premises. 

Litt.  sec.  241;  2  Bl.  Com.  189;  Williams  on  Real  Prop.  81. 

They  were  the  only  kind  of  joint  owners  who  could  be 
forced,  according  to  the  ancient  common  law,  to  make  parti- 
tion among  themselves.  The  estate  of  coparceners  resembled, 
in  some  respects,  the  estate  of  joint  tenants,  and  in  some,  that 
of  tenants  in  common. — (1  Piatt  on  Leases^  137.)  There 
was  a  unity  of  title,  of  interest  and  of  possession  similar  to 
joint  tenants.     Unity  of  time  was  not  necessary. — (2  BL 
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Com.  188.)  As  long  as  the  lands  continued  in  the  coarse  of 
descent  and  united  in  possession,  the  tenants  were  called  par- 
ceners. But  when  the  possession  was  severed  by  partition, 
they  were  tenants  in  severalty.  They  had  a  unity  of  interest, 
but  not  an  entirety,  and,  therefore,  the  doctrine  of  survivor- 
ship did  not  attach  between  them. 

2  Bl.  Com.  188. 

But  by  the  New  York  Revised  Statutes,  in  the  section 
herein-before  given,  persons  who  take  by  descent,  take  as 
tenants  in  common,  according  to  their  respective  rights.  The 
law  of  coparceners,  as  it  anciently  existed  at  common  law, 
has,  therefore,  ceased  to  have  a  practical  existence  in  the 
State.  It  is  interesting  chiefly  as  a  matter  of  history,  and  as 
interwoven  in  the  books  with  other  subjects  which  still  have 
a  practical  importance. 

4  Kent  Com.  867;  1  Wash,  on  Real  Prop.  416. 

4.  Tenancy  in  common  exists,  according  to  the  common 
law,  whenever  two  or  more  persons  hold  a  unity  of  posses- 
sion of  Uie  same  premises,  and  lack  either  of  the  other  unities 
requisite  to  a  joint  tenancy,  and  have  acquired  their  rights 
otherwise  than  by  descent,  such  as  make  coparceners.  In 
other  words,  any  two  or  more  persons  who  hold  a  unity  of 
possession  in  lands,  and  who  are  neither  joint  tenants  nor 
coparceners,  are  tenants  in  common. 

The  only  imity  required  to  constitute  a  tenancy  in  common, 
is  a  unity  of  possession.  And  since  the  statute  of  New 
York  has  placed  coparceners  among  tenants  in  common,  it 
follows  that  whenever,  in  this  State,  two  or  more  persons 
hold  the  right  of  possession  of  lands  together,  and  are  not 
joint  tenants,  according  to  the  common  law  definition,  they 
are  tenants  in  common. 

In  regard  to  the  right  to  make  leases,  and  the  effect  thereof 
when  made,  there  are  some  points  of  difference  between  joint 
tenants  and  tenants  in  common. 

Joint  tenants  may  join  in  demising  their  estate ;  and  in 
doing  so,  each  not  only  demises  his  own  share,  but  together 
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they  demise  the  whole  as  an  entirety.  The  rent  reserved 
will  enure  jointly  to  all  the  lessors  ;  and  if  any  of  them  die, 
the  lessee  will  hold  the  whole  as  tenant  to  the  survivors,  and 
the  rent  will  be  due  to  the  survivors.  The  real  character  of 
the  tenancy  is,  that  the  tenant  holds  not  of  each  joint  lessor, 
but  of  all  in  entirety,  or  as  though  they  were  but  one  person. 
Consequently,  the  action  of  any  one  of  the  joint  lessors,  in 
regard  to  the  tenancy,  affects  all  alike.  For  example,  a 
notice  to  quit,  signed  by  one  of  several  joint  tenants,  on 
behalf  of  the  others,  has  been  held  sufficient  to  determine  a 
tenancy  from  year  to  year. 

AsUn  V.  Summersett,  1  Barn.  &  Adolph.  184. 

l^enants  in  common  may  join  in  making  a  lease,  but  it  will 
operate  as  the  separate  contract  of  each,  over  his  own  inte- 
rest, and  not  as  the  joint  contract  of  all.  It  is  the  several 
contract  of  each,  and  is  pleaded  and  regarded  in  the  law  as 
the  se^'^eral  lease  of  each  of  the  lessors  respectively. 

Ghalloner  v.  Davies,  1  Ld.  Rajm.  404. 

Joint  tenants,  as  well  as  tenants  in  common,  may  severally 
make  leases,  each  for  himself.  But  the  effect  of  such  leajses 
upon  the  associate  tenants  will  be  different  in  the  two  classes 
of  leases.  If  there  are  two  joint  tenants  in  fee  or  for  life, 
and  one  of  them  leases  for  years  to  a  stranger,  and  then  dies 
before  the  term  begins,  or  while  it  exists,  the  lease  will  be 
good  against  the  survivor. 

Litt.  sec.  289;  Go.  Litt.  186  a. 

But  the  lease  of  a  tenant  in  common  cannot  aSect  the  inte- 
rest of  a  co-tenant,  nor  be  binding  against  him  in  any  possible 
contingency. 

Other  rights  and  obligations  incident  to  join  tenancies  and 
tenancies  in  common,  will  be  examined  as  they  arise  in  con- 
nection with  other  departments  of  the  law. 


OOBPOBATION8,  LEASES  BY.  177 

SECTION   V. 

OOBFOBATION8. 

1.  At  common  law,  corporations  could  take,  hold  and 
convey  real  estate,  with  no  limit  or  restriction  as  to  extent 
or  amount,  except  what  consistency  with  the  object  and  pur- 
poses of  their  creation  might  impose  upon  them. 

Angel  &  Ames  on  Cor.  §145$  2  Kent  Com.  281;   1  Piatt  on 
Lease,  126$  1  Wash,  on  Real  Prop.  p.  6Q. 

In  Barry  v.  Merchant's  Exchange  Co.  1  8andf.  Oh.  Bep. 
288,  289,  the  common  law  rule  is  stated  as  follows :  '*  Every 
corporation  as  such,  has  the  capacity  to  take  and  grant  pro- 
perty, and  to  contract  obligations  in  the  same  manner  as  an 
individual. 

"This  is  the  general  rule.  But  corporations  are  usually 
created  for  some  limited  and  specific  purpose,  and  therefore 
the  general  powers  incident  to  a  body  corporate  at  common 
law,  are  restricted  by  the  nature  and  object  of  the  institution 
of  each.  And  eveiy  such  corporation  has  power  to  make 
all  contracts  which  are  necessary  and  usual  in  the  course  of 
the  business  it  transacts,  as  means  to  enable  it  to  effect  such 
objects,  unless  expressly  prohibited  by  law,  or  the  provi- 
sions of  its  charter." 

The  doctrine  of  that  case  is  fully  sustained  by  other  cases. 

The  People  v.  The  Utica  Insnrance  Go.  15  John.  868;  N.  T.  Fire 
Ins.  Co.  V.  Sturges,  2  Cow.  676. 

It  has  been  decided  in  Wisconsin,  that  a  railroad  company 
has  no  power  to  become  the  purchaser  and  holder  of  land 
lying  at  a  distance  from  its  road,  which  it  does  not  want  and 
cannot  possibly  use  in  constructing  or  operating  its  road. 

Waldo  V,  Chicago  R.  R.  Co.  14  Wis.  676. 

2.  But  in  England,  the  common  law  right  of  corporations 
to  hold  real  estate,  was  at  an  early  day  restricted  by  several 
successive  statutes,  known  and  distinguished  as  the  statutes 
of  mortmain.  The  first  was  contained  in  Magna  Charta,  9 
Henry  III,  c.  86.    The  next  was  7  Edto.  /,  Statute  2  {De 

12 
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Religiosis)y  and  Statute  of  Westminster,  2.  They  provided, 
in  substance,  that  no  body  politic,  ecclesiastical  or  lay,  or 
sole  or  aggregate,  should  buy  or  sell  or  lease  any  lands  or 
tenements,  under  pain  of  forfeiture  of  the  same.  Whenever 
a  corporation  was  guilty  of  either  of  these  acts,  the  next  lord 
of  the  fee  might  enter  and  avoid  the  estate  within  a  year ; 
and  if  he  omitted  or  neglected  to  do  so,  then  the  next  imme- 
diate lord  had  half  a  year  to  enter  and  avoid  the  estate,  and 
so  on  to  each  suecessive  lord  intermediate  the  king  and  the 
holder  of  the  estate  ;  and  upon  the  default  of  all  the  inter- 
mediate lords,  the  king  could  enter  and  lease  the  lands  anew, 
as  though  they  never  had  been  leased,  and  thus  put  an  end  to 
all  before  existing  feofiments. 

Grant  on  Gorporations,  p.  99. 

These  statutes  were  subsequently  extended  in  England  so 
as  to  embrace  all  associations  which  had  a  perpetual  com- 
monalty. Corporations  could  in  no  way  avoid  the  effect  of 
the  statute,  except  by  first  procuring  license  from  the  king  to 
buy,  sell  or  lease  lands. 

Those  several  acts  were  styled  statutes  of  mortmain,  from 
the  effects  which  they  were  intended  to  guard  against,  accord- 
ing to  Lord  Coke's  explanation.  When  lands  came  to  cor- 
porations, they  **  were  said  to  come  to  dead  hands,  as  to  the 
lords,  for  that  by  alienation  in  mortmain  they  lost  wholly 
their  escheat,  and,  in  effect,  their  knight  services  for  the 
defence  of  the  realm,  wards,  marriages,  reliefs  and  the  like ; 
and,  therefore,  was  called  a  dead  hand,  for  that  a  dead  hand 

yieldeth  no  service." 
Go.  Litt.  2  b. 

The  license  of  the  king  was  sanctioned  by  an  act  of  parlia- 
ment, 7  and  8  Wm.  Ill,  cL  37,  whereby  it  was  enacted  that 
it  should  be  lawful  for  the  king,  his  heirs  and  successors,  to 
grant  to  any  person  or  persons,  bodies  politic  or  corporate, 
their  heirs  and  successors,  licenses  to  alien  in  mortmain,  and 
also  to  purchase,  acquire;  take  and  hold  in  mortmain,  in  per- 
petuity or  otherwise,  any  lands,  tenements,  rents  or  heredi- 
taments whatsoever.    But  bodies  corporate  were  allowed  to 
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hold  freehold  estates  which  had  been  transmitted  to  them  by 
their  predecessors  without  the  king's  license. 

1  Graifle  Big.  62. 

3.  The  statutes  of  mortmain  have  not  been  re-enacted  in 
this  State,  nor  assumed  to  be  in  force. 

2  Kent  Com.  2S2. 

But  there  are  statute  provisions  which  apply  generally  to 
corporations,  restraimng  them,  to  some  extent,  from  becom- 
ing pailies  to  conveyances  of  real  estate,  either  as  parties  of 
the  first  or  of  the  second  part  It  is  provided  by  statute  that 
every  corporation,  as  such,  has  power,  among  other  things, 
"  to  hold,  purchase  and  convey  such  real  and  personal  estate 
as  the  purposes  of  the  corporation  shall  require,  not  exceed- 
ing  the  amomit  limited  in  ite  charter." 

IR.  S.  599,  §1. 

That  statute  was  merely  declaratory  of  the  common  law. 
All  corporations,  therefore,  are  subject  to  the  general  restraint 
in  regardiug  to  holding  real  estate,  that  such  holding  must  be 
compatible  with  the  purposes  for  which  the  corporation  was 
created.  There  may  be  other  restrictions  prescribed  in  their 
charters,  but  this  general  restriction  is  an  additional  one,  which 
applies  to  all  corporations.  It  seems  to  be  a  settled  rule  that 
corporations  can  exercise  no  powers  but  such  as  are  granted 
expressly  or  incidentally  ;  that  they  have  such  powers  as  are 
given  to  them,  and  no  other ;  that  they  take  nothing  by 
implication. — {People  v.  Geneva  College,  5  Wen,  217,  219.) 
And  their  general  powers  are  to  be  construed  with  regard, 
and  in  subordination,  to  the  particular  object  of  their  crea- 
tion, as  disclosed  by  the  acts  incorporating  them. 

In  Riley  v.  The  City  of  Rochester,  9  iV".  y.  71,  a  convey- 
ance of  lands  to  the  city,  lying  beyond  its  corporate  limits, 
for  the  purpose  of  a  street,  was  held  void,  on  the  ground  that 
it  was  not  within  the  purposes  of  the  city  to  make  streets 
beyond  its  boundaries.  It  was  conceded  that  the  legislature 
might  give  to  such  a  corporation  powers  over  streets  extend- 
ing  beyond  its  corporate  limits,  but  as  there  was  nothing  in 
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the  charter  to  take  it  out  of  the  ordinary  rules,  the  power  to 
do  so  was  denied  upon  general  principles.  The  same  prin- 
ciple has  been  applied  in  other  cases. 

Benton  v.  Jackson,  2  John.  Ch.  R.  886;  N.  Hempstead  v.  Hemp- 
stead,  Hopk.  294;  Jackson  v.  Hartwell,  8  John.  880. 

In  the  case  of  The  People  v.  Utica  Iris.  Go.  16  John.  358, 
this  principle  was  expressed  as  follows  :  "  A  corporation  has 
no  other  powers  than  such  as  are  specifically  granted  by  the 
act  of  incorporation,  or  are  necessary  for  the  purposes  of  car- 
rying into  effect  the  powers  expressly  granted."  It  was  also 
declared  that  "  the  specification  of  certain  powers  operates  as 
a  restraint  to  such  objects  only,  and  is  an  implied  prohibition 
of  the  exercise  of  other  and  distinct  powers." 

Id.  888. 

But  where  a  corporation,  by  its  charter,  is  limited  to  the 
holding  of  lands  to  a  certain  annual  value,  and  becomes  the 
grantee  of  lands,  which  are  within  the  limit  at  the  time  of 
taking  the  conyeyance,  a  subsequent  increase  of  the  yearly 
value  beyond  the  limit  will  not  divest  the  title. 

Bogardus  v.  Trhiity  Church,  4  Sandf.  Gh.  Rep.  684, 758. 

And  whenever  a  corporation  is  authorized  to  take,  hold  and 
dispose  of  real  estate  by  its  charter,  the  presumption  is  in 
favor  of  its  right,  in  any  particular  case ;  and  the  burden  of 
showing  the  contrary  £alls  upon  the  party  contesting  the 
validity. 

Farmers'  Loan  &  Trust  Go.  v.  Gnrtis,  7  N.  Y.  470,  471;  2  Abb. 
Dig.  188. 

4.  A  conveyance  made  to  a  corporation  by  a  person  who 
owns  a  fee,  without  words  of  limitation,  passes  and  vests  the 
fee  in  the  corporation,  although  the  existence  of  the  corpora- 
tion is  fixed  for  a  term  of  years. 

KicoU  V.  The  N.  T.  &  Erie  R.  R.  Go.  12  N.  T.  121. 

This  rule  follows  as  a  legitimate  consequence  of  the  statute, 
which  provides  that  **  ev^ry  grant  or  devise  of  real  estate,  or 
any  interest  therein,  shall  pass  all  the  estate  or  interest  of 
the  grantor  or  testator,  unless  the  intent  to  pass  a  less  estate 
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or  intereet  shall  appear  by  express  terms,  or  be  necessarily 
implied  in.  the  the  terms  of  such  grant.'' 

1  R.  S.  7i8,  $  1;  12  N.  Y.  129;  6  Denio,  889. 

And  such  was  the  result  by  the  common  law,  for  a  fee 
would  pass  to  a  corporation  aggregate  without  the  word 
successors. 

Co.  Liu.  8  b.  n.  7. 

A  corporation  sole  was  an  exception,  and  required  the 
word  successors  to  pass  a  fee,  except  where  it  was  otherwise 
established  by  some  particular  custom. 

Co.  Litt.  8  b,  94  b. 

But  the  doctrine  that  corporations  have  a  fee  simple  for 
the  purpose  of  alienation,  but  only  a  determinable  fee  for  the 
purpose  of  enjoyment  (2  KerU^  282),  is  a  plain  contradiction 
of  terms ;  for  a  deed  of  conveyance  to  a  corporation  is  either 
a  contract  which  creates  an  estate,  or  is  an  assignment  of  an 
estate  before  created.  It  caimot  combine  the  character  of 
both,  to  be  determined  by  the  alienation  of  the  grantee.  An 
estate  conveyed  to  a  coi-poration,  with  words  limiting  its 
duration  to  the  continuance  of  the  corporate  existence,  would 
be  a  determinable  fee,  in  case  there  was  no  fixed  limit  to  the 
existence  of  the  corporation.  K  the  corporation  was  limited 
to  a  term  of  years,  the  conveyance  would  resemble  a  convey- 
ance for  a  term  of  years  to  an  individual.  But  such  result 
would  follow  only  upon  an  express  limit  of  the  conveyance 
to  the  duration  of  the  corporation.  If  made  without  limit, 
it  would  pass  the  whole  estate  of  the  grantor,  even  though 
that  estate  was  a  fee.  But  in  case  of  a  limited  conveyance, 
the  alienation  of  the  estate  by  the  corporation,  before  the 
limitation  was  reached,  could  not  change  it  to  a  fee  simple, 
for  it  would  be  changing  the  terms  of  the  contract  by  which 
the  corporation  held  the  right,  without  the  assent  and  con- 
currence of  the  other  party  to  the  contract. 

16N.  Y.  97;  24  id.  658. 

This  doctrine,  repeated  by  Chancellor  Kent,  as  before 
cited,  has  manifestly  grown  out  of  a  misunderstanding  of 
another  dictum  frequently  found  in  the  books,  that ''  where 


182  THE  LAW  OF  REAL  PROPEBIT. 

there  is  no  special  statute  provision  to  the  contrary,  upon 
the  civil  death  of  a  corporation,  all  its  real  estate,  remaining 
unsold,  reverts  back  to  the  original  grantor  and  his  heirs." 

This  is  undoubtedly  the  rule  in  all  cases,  but  it  must  not 
be  understood  to  apply  in  all  cases  to  the  immediate  party 
who  made  conveyance  to  the  corporation.  If  the  immediate 
party  conveys  a  less  estate  than  he  holds,  then  on  the  disso- 
lution or  termination  of  the  corporation  while  holding  the 
premises,  the  real  estate  reverts  to  the  immediate  grantor,  or 
his  heirs.  In  that  case  the  immediate  gi-antor  is  the  original 
grantor  within  the  meaning  of  the  rule  referred  to :  and  the 
particular  interest  having  terminated,  he  is  entitled  to  the 
possession  as  though  no  particular  interest  had  ever  existed. 
This  is  called  reverting.  But  if  the  owner  of  an  estate  con- 
veys his  whole  estate  to  a  corporation,  there  is  notlung  left 
for  him  on  the  dissolution  of  the  corporation.  He  is  not  the 
original  grantor  within  the  meaning  of  the  rule.  If  he  held 
a  fee,  then  the  State  is  the  original  grantor ;  and  on  deter- 
mination of  the  corporation,  the  land  reverts  to  the  State,  in 
the  same  manner  as  when  a  fee  held  by  an  individual  ceases 
to  exist  by  the  death  of  the  holder  intestate  and  without  heirs. 

The  case  of  Hooker  v.  The  Utica  dd  Minden  Turnpike  Road 
Co.  12  Wen.  371,  was  regarded  as  a  case  where  the  corpora- 
tion held  a  right  to  the  land  only  for  the  purposes  of  their 
road,  and  of  course  limited  by  its  use  for  that  purpose.  When 
they  ceased  to  use  it  for  a  road,  their  title  ceased,  and  their 
immediate  grantor  had  the  right  to  resume  possession.  It 
w^  a  case  wh^re  the  immediate  grantor  was  the  original 
grantor  of  the  corporation.  The  case  of  Bingham  v.  Wei- 
denvaoz,  1  JVl  Y.  509,  was  of  a  similar  character.  The  con- 
veyance to  the  coi'poration  had  been  made  for  the' purposes 
-  of  th^  road  ;  and  on  dissolution  of  the  corporation  the'  lands 
reverted  to  the  original  grantor,  who,  in  that  case,  was  the 
immediate  grantor,  within  the  meaning  of  the  rule. 

See  also,  Mahon  v.  The  Central  R.  R.  Go.  24  N.  T.  668;  and 
Williams  v.  The  same,  16  N.  Y.  97. 

The  rule  is  the  same  as  to  municipal  corporations.    The 
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subject  was  very  fully  discussed  in  Hayioard  v.  The  Mayor  of 
Jiew  Yorkf  7  iV.  Y.  314,  and  the  conclusion  was,  that  in  that 
case,  the  city  of  New  York  was  the  absolute  owner  in  fee  of 
the  land  in  question,  although  the  land  had  been  originally 
acquired  by  the  city  from  individual  owners,  by  the  exercise 
of  the  right  of  eminent  domain  for  the  purpose  of  an  alms- 
•house,  and  was  no  longer  used  for  that  purpose. 

The  case  of  JVicoU  v.  The  aV.  Y.  (&  Erie  R.  It.  Co.  12  N. 
Y.  121,  is  a  case  of  the  other  character.  The  grantor  in  that 
case,  who  was  the  owner  of  a  fee  in  the  premises,  conveyed 
his  whole  interest  to  the  corporation.  The  corporation  sub- 
sequently conveyed  its  whole  interest  to  another  party,  and 
it  was  decided  that  the  grantee  took  and  held  the  fee.  Had 
the  corporation  been  dissolved,  or  in  any  way  determined, 
while  owning  the  fee,  there  is  no  authority  by.  which  it  could 
have  been  decided,  that  the  immediate  assignor  of  the  com- 
pany could  have  resumed  the  right  of  possession.  He  had 
parted  with  his  whole  estate,  and,  therefore,  had  no  right  of 
property  left  in  the  premises  to  which  possession  could  be 
attached. 

The  authorities  cited  to  sustain  the  doctrine  that  the  pre- 
mises revert  to  the  immediate  grantor,  on  dissolution  of  the 
corporation,  rest  upon  what  is  said  by  Lord  Coke,  {Co.  Liii. 
13  b.)  His  note  and  the  authorities  cited  by  him  show,  that 
he  applied  the  rule  to  cases  where  the  immediate  grantor  did 
not  part  with  all  his  estate  in  the  premises,  by  the  convey- 
ance, and  only  to  such  cases,  where  there  was  a  reversion 
left  to  the  grantor,  and  where,  of  course,  ilie -corporation 
held  by  a  tenure  of  the  immediate  grantor.  But  the  doctrine 
would  not  apply  where  the  conveyance  passed  the  entire 
estate  of  the  grantor,  as  it  may  do  in  New  York,  and  as  it 
does,  whenever  the  intention  to  pass  a  less  estate  is  not 
expressed  in  the  deed  itself.  *     \     ► 

Upon  principle,  no  discrimination  can  be  made,  in.thi/ 
respect,  between  a  corporation  owning  an  estate  in  fee,  and 
a  natural  person.     They  both  hold  by  a  contract  of  which 
the  State  is  the  party  of  the  first  part,  and  of  which  they  are, 


184  niB  LAW  OF  KEAL  PBOFERTT. 

respectively,  parties  of  the  second  part  If  the  natural  person 
dies  seised  and  intestate,  leaving  no  heirs  capable  of  inher- 
iting, the  fee  ceases  to  exist,  because  there  is  no  longer  a 
party  of  the  second  part  to  the  contract  which  created  the 
fee ;  and,  consequently,  the  State,  as  the  party  of  the  first 
part  to  the  contract,  resumes  the  immediate  right  of  posses- 
sion, as  though  no  such  contract  ever  existed.  This  is  what' 
the  law  terms  the  reverter,  the  reversion,  the  escheat.  If 
the  corporation,  while  so  seised,  is  dissolved  or  terminates, 
the  fee  ceases  to  exist,  for  the  like  reason,  that  there  is  no 
longer  a  party  of  the  second  part  to  the  contract  which  crea- 
ted the  fee.  The  land  becomes  unappropriated,  and  conse- 
quently, subject  to  the  possession  of  the  State,  like  other 
unappropriated  lands.  How  then  can  it  be  held  to  revert  to 
the  vendor  of  the  corporation,  who  had  transferred  all  his 
interest  by  his  conveyance  ?  How  can  the  vendor  be  held 
again  to  step  into  the  contract  of  the  State  as  the  party  of 
the  second  part,  after  having  stepped  out  ?  It  is  evident, 
that  if  he  can  resume  the  estate,  he  must  do  it  as  the  suc- 
cessor of  the  defunct  corporation,  and  by  what  rule  does  he 
become  the  successor  ? 

St.  John  V.  West,  4  How.  Pr.  R.  888. 

5.  The  New  York  statute,  entitled  *'  An  act  to  provide  for 
the  incorporation  of  religious  societies,"  passed  in  1813,  is  still 
in  force,  and  its  provisions  have  placed  religious  corporations 
under  restrictions  and  regulations  in  regard  to  the  acquisi- 
tion and  disposition  of  real  property,  peculiar  to  themselves. 

8  R.  S.  687,  Edmonds'  Ed.;  Ch.  60  of  the  Laws  of  1818. 

They  are  limited  as  to  the  amount  of  the  property  which 
they  may  hold,  and  they  cannot  sell  their  lands  without  an 
order  of  the  court  sanctioning  the  contract. 

Wyatt  V.  Benson,  28  Barb.  888. 

Chancellor  Walworth,  in  DeTtuyter  v.  The  Ti^usttea  of  St. 
Peter's  Churchy  3  Barb.  Ch.  11.  122,  intimated  an  opinion, 
that  religious  corporations  were  restrained  from  alienating 
church  property  before  the  statute  of  1806  (4  W.  &  8.  Laws, 
360),  which  was  embodied  in  the  act  of  1813  ;  and  that  the 
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acts  of  1806  and  of  1813  were  so  far  enabling  instead  of 
restraining  acts. 

The  fourth  section  of  the  act  of  1813  authorized  religious 
societies  to  take  and  hold  real  and  personal  estate,  and  to 
demise,  lease  and  improve  the  same  for  the  use  of  the  church, 
congregation  or  society,  or  other  pious  uses,  with  the  restric- 
tion as  to  amount,  that  the  same  shall  not  exceed  the  annual 
value  or  income  of  three  thousand  dollars.  Four  corpora* 
tions  are  excepted  from  that  limit,  and  are  restricted  only  by 
larger  amounts. 

It  has  been  held  that  the  title  to  real  property  acquired  by 
a  religious  society,  incorporated  under  that  act,  vested  in  the 
corporation  and  not  in  the  trustees. 

The  People  «.  Fnlton,  11  N.  Y.  94. 

The  eleventh  section  of  the  act  provided  that  the  chancel- 
lor of  the  State  might  make  an  order  for  the  sale  of  any  real 
estate  belonging  to  such  corporation,  and  direct  the  applica- 
tion of  the  moneys  arising  from  the  sale  to  such  uses  as  the 
corporation,  with  the  consent  and  approbation  of  the  chan- 
cellor, should  deem  most  for  the  interest  of  the  societj". 
That  authority  is  now  conferred  upon  the  county  court  of  the 
county  where  the  real  property  is  situated. 

Code,  §  80. 

It  has  been  held  that  those  enactments  conferred  no  power 
upon  the  courts  to  control  or  manage  the  property  of  reli- 
gious societies ;  that-power  was  conferred  upon  the  trustees, 
subject  only,  in  case  of  sale  of  real  property,  to  the  approba- 
tion or  sanction  of  the  court  It  was  made  necessaiy  to  pro- 
cure such  sanction,  not  only  to  the  sale,  but  to  the  disposition 
of  the  proceeds.  But  the  court  has  no  power  to  originate  or 
direct  the  execution  of  any  scheme.  Consequently,  where 
it  appeared^  from  the  application,  that  a  sale  was  sought  for 
the  purpose  of  distributing  the  proceeds  among  the  pew- 
holders,  it  was  decided  that  the  county  court  had  no  jurisdic- 
tion to  grant  the  application,  and  the  order  was  inoperative. 

Wheaton  v.  Gates,  18  N.  T.  401. 

The  case  cited  was  put  upon  the  ground  that  the  trustees 
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had  no  authority  to  distribute  the  property  of  the  corpora- 
tion among  its  individual  members,  because,  in  bo  doing,  they 
were  not  promoting,  but  subverting,  the  purposes  for  which 
the  corporation  was  created ;  and  that  the  order  of  the  court 
could  not  extend  the  authority  of  the  trustees.  And  it  is 
remarked  that :  **  It  was  not  in  the  power  of  the  tnistees,  or 
a  majority  of  the  members  of  the  society,  or  of  all  these  autho- 
rities together,  to  abolish  the  corporation  or  dissolve  the 
society." 

Id.  p.  408;  Willard's  £q.  Juris.  784. 

A  religious  corporation  may  mortgage  its  real  property  to 
secure  a  debt  due  from  the  corporation,  without  the  sanction 
of  the  court. — {Manning  y»  The  Moscow  Presbyterian  Society  ^ 
27  Barb.  52.)  The  reason  is,  that  a  mortgage  is  not  a  sale, 
neither  in  the  popular  acceptation  of  the  terms,  nor  in  the 
strict  legal  sense. 

There  may  be  some  doubts  whether  the  doctrines  of  that 
decision  can  be  sustained  upon  principle.  K  they  can,  the 
result  is  that  religious  corporations  can  very  readily  effect  an 
alienation  of  their  lands  without  the  sanction  of  the  courts,  as 
provided  in  the  statutes.  They  have  only  to  make  convey- 
ance by  mortgage,  and  put  the  mortgagee  in  possession,  when 
he  has  a  good  title,  subject  only  to  the  equity  of  redemption, 
which  can  be  foreclosed  without  permission  of  the  county 
court ;  or,  without  possession,  he  can  foreclose  and  sell,  and 
thus  divest  the  corporation  of  the  title.  But  the  doctrines 
of  that  decision  turn  upon  the  character  and  operation  of  a 
mortgage,  and  will  be  more  properly  considered  while  upon 
the  subject  of  mortgages. 

The  Revised  Statutes  provide  that  "  no  devise  to  a  corpo- 
ration shall  be  valid  unless  such  corporation  be  expressly 
authorized  by  its  charter,  or  by  statute,  to  take  by  devise." — 
(2  R.  8.  p-  57,  §  4.)  This  provision  is  held  to  apply  to  reli- 
gious corporations  incorporated  under  the  act  of  1813,  upon 
the  ground  that  they  are  not  empowered  to  take  lands  by 
devise,  but  only*  by  purchase. 

Goddard  v.  Pomeroy,  86  Barb.  654;  Theological  Seminary  of 
Aubam  «.  GhildB,  i  Paige,  419*  King  v.  Rundel,  16  Barb.  147. 
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And  that  the  word  purchase,  as  used  in  the  act  of  1813,  does 
not  include  devise.  The  reason  assigned  for  it  is,  that  the 
term  purchase  should  be  taken  in  its  popular  and  not  in  its 
broadest  legal  sense,  in  which  it  was  conceded  to  include 
devise. 

HoOartee  «.  Orphan  Asylum  Society,  9  Cow.  488. 

The  act  concerning  wills,  in  force  before  the  Bevised  Stat- 
utes, provided  that  any  person  having  an  estate  of  inheritance 
in  any  lands,  tenements  or  hereditaments,  might  give  or 
devise  the  same  to  any  person  or  persons,  except  bodies 
politic  and  corporate. — (1  M.  L,  864,  ^  1.)  This  was,  in  sub- 
stance, a  re-enactment  of  the  then  existing  English  laws  upon 
the  same  subject. 

The  Sevisers,  in  preparing  section  4,  2  B.  S.  57,  declare, 
in  their  note  upon  that  section,  that  they  intended  to  recon- 
cile the  first  section  of  the  act  concerning  wills,  (1  B.  X. 
364),  with  the  provisions  concerning  religious  corporations 
(1  R.  L.  214),  and  with  various  special  acts  authorizing  cor- 
porations to  take  by  devise.  And  they  further  say,  that  it 
was  put  into  the  form  of  a  positive  prohibition,  with  the  view 
of  calling  the  attention  of  the  legislature  to  it,  that  it  might 
be  retained,  if  it  was  intended  to  be  prohibitory,  or  expunged, 
if  deemed  unnecessary. 

It  has  been  decided  that  there  was  a  material  distinction 
between  excepting  corporations  from  becoming  devisees,  as 
expressed  in  the  old  statute,  and  declaring  that  no  devise  to 
a  corporation  should  be  valid,  as  declared  in  the  Bevised 
Statutes,  unless  the  corporation  was  expressly  authorized  to 
take.  The  latter  act  provides  that  no  devise  to  a  corporation 
shall  be  valid,  "  unless  such  corporation  be  expressly  autho- 
rized by  its  charter,  or  by  statute,  to  take  by  devise."  The 
word  "expressly"  has  been  regarded  as  constituting  the 
material  difference  between  the  two  statutes,  on  the  ground 
that  it  precludes  any  implication  of  intention  on  the  part  of 
the  legislature  to  authorize  a  corporation  to  take  by  devise. 

Ayers  v.  The  Methodist  Church,  8  Sandf.  R.  860. 

In  1848  an  act  was  passed  in  New  York,  providing  gener- 
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ally  for  the  incorporation  of  benevolent,  charitable,  scientific^ 
and  missionary  societies. — {Latos  of  1848,  cA.  819.)  By  the 
sixth  section,  corporations  founded  under  the  act  are  decla- 
red capable  of  taking,  holding  or  receiving  any  property, 
real  or  personal,  by  virtue  of  any  devise  or  bequest,  the  clear 
annual  income  of  which  shall  not  exceed  ten  thousand  dol- 
lars ;  provided  that  no  person  leaving  a  wife  or  xjhild  or 
parent,  shall  devise  or  bequeath  to  such  coi^oration,  more 
than  one-fourth  of  his  or  her  estate,  after  payment  of  debts ; 
and  further  provided,  that  no  such  devise  or  bequest  shall  be 
valid,  in  any  will  which  shall  not  have  been  made  and  execu- 
ted at  least  two  months  before  the  death  of  the  testator. 

This  statute  has  been  held  to  be  in  substance  a  re-enact- 
ment of  9  Geo,  2,  cL  36,  one  of  the  English  mortmain  acts. 
But  it  differs  from  the  English  act,  in  embracing  within  its 
provisions  only  benevolent,  charitable,  scientific,  and  mis- 
sionary societies. 

Beekman  v.  The  People,  27  Barb.  804. 

Such  corporations  may  lease  or  convey  their  real  estate 
with  the  sanction  of  the  supreme  court,  upon  the  application 
of  three-fourths  of  their  trustees. — {Laws  of  1861,  ch,  58.) 
By  a  subsequent  act,  historical  societies  were  added. 

Law8  0fl862,  ch.  802. 

6.  By  chapter  94  of  the  Laws  of  1813,  county  medical 
societies  were  authorized  to  become  incorporated,  with  the 
privilege  to  purchase  and  hold  real  and  personal  property, 
but  not  to  exceed  in  amount  one  thousand  dollars.  The 
State  medical  society  was  limited  to  five  thousand  dollars. 

By  the  general  act  of  April  12,  1848,  chapter  265,  tele- 
graph companies  may  be  incorporated,  with  power  to  pur- 
chase, receive,  hold  and  convey  real  estate,  but  it  must  be 
only  such  as  may  be  necessary  for  the  convenient  transaction 
of  their  business.  By  an  amended  act,  they  are  authorized 
to  erect  and  construct  necessary  fixtures  for  their  lines  of 
telegraph  over  or  under  any  street  or  highway ;  and  through, 
across  or  under  any  of  the  waters  within  the  limits  of  this 
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State  ;  and  upon,  through  or  over  any  other  land,  subject  to 
the  right  of  the  owner  to  fiill  compensation. 

General  statutes  also  exist  whereby  associations  for  manu- 
facturing, mining,  mechanical  or  chemical  purposes,  railroad 
companies,  ferry  companies,  and  companies  in  almost  every 
conceivable  department  of  science  and  art,  of  commerce  and 
agriculture,  and  for  sanitary  and  christian  purposes,  can  be 
incorporated  ;  and  in  each  provision  is  made  in  regard  to  the 
taking,  holding  and  alienating  real  estate.  They  are  gene- 
rally restricted  to  such  lands  as  are  required  by  the  pur- 
poses of  their  creation,  and  the  only  question  which  usually 
arises  upon  this  point  is,  whether  the  lands  and  any  parti- 
cular use  or  alienation  sought  are  necessary  to  the  objects 
and  ends  of  the  corporation. 

At  common  law,  municipal  corporations  had  the  same 
unlimited  right  of  disposing  of  their  corporate  interests  in 
real  property  as  private  individuals. 

1  Piatt  on  Leases,  812,  and  anthorities  cited. 

But  in  this  country,  the  rights,  powers  and  duties  of  that 
class  of  corporations,  in  this  respect,  are  regulated  by  statute, 
or  established  in  their  several  charters,  or  in  the  special  acts 
which  created  them. 

SECTION    VI. 

MOBIGAOOB  AUD   MOBTGAGEE. 

1.  When  the  owner  of  an  estate  makes  first  a  lease  to  one 
person,  and  then  a  mortgage  to  another,  the  latter  takes  by 
his  mortgage  only  the  reversion  left  in  the  mortgagor  after 
making  the  lease.  As,  for  example,  the  holder  of  an  estate 
in  fee  first  makes  a  lease  of  his  premises  for  Ufe,  or  for  a  term 
of  years,  to  one  person,  and  then  a  mortgage  to  another. 
The  contract  rights  of  the  parties  to  each  other  are  so  plain, 
that  they  can  readily  be  understood.  The  owner  of  the  estate 
in  fee  is  the  party  6f  the  second  part  to  a  contract  with  the 
State ;  that  is  the  contract  which  gives  him  the  fee.  He 
makes  a  lease  for  life  or  years.    He  is  then  the  party  of  the 
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first  part  to  that  contract,  and  his  lessee  the  party  of  the 
second  part ;  but  the  lessor  for  life  or  years  still  remains  the 
party  of  the  second  part  to  the  contract  of  the  State,  and,  in 
the  ordinaiy  language  of  the  law,  is  the  owner  of  the  fee. 
lie  mortgages  his  fee ;  in  other  words,  he  assigns  the  contract 
of  the  State  which  gives  him  the  fee,  conditionally,  to  the 
mortgagee.  The  latter  becomes  the  party  of  the  second  part 
to  the  grant  of  the  State,  in  the  place  of  the  mortgagor  ;  and 
in  so  becoming,  becomes  the  party  of  the  first  part  to  the 
lease  for ,  life  or  years,  in  the  place  of  the  mortgagor,  and 
bound  as  the  party  to  both  contracts  respectively.  He  can- 
not, of  course,  disturb  the  tenant  for  life  or  years,  so  long  as 
that  tenant  fulfills  his  part  of  the  contract  or  lease  under 
which  he  holds.  As  to  that  tenant,  he  acquires  by  his  mort- 
gage the  contract  right  of  the  lessor,  and  can  exact  the  fulfill- 
ment of  the  lease  to  himself  after  he  has  given  the  tenant 
notice  of  the  mortgage.  The  case  of  M088  v.  Gallimore,  1 
DoiujL  279,  fully  illustrates  and  sustains  the  foregoing  doctrine. 
There  a  tenant  in  fee  made  a  lease  for  twenty  years,  and  then  a 
mortgage  in  fee,  and  then,  becoming  insolvent,  an  assignment 
for  the  benefit  of  his  creditors.  The  mortgagee  gave  the 
tenant  for  years  notice  of  his  mortgage,  and  demanded  the 
rent.  It  was  held  that  the  tenant  was  bound  to  pay  the  rent 
to  him  instead  of  to  the  assignees  of  the  mortgagor  in  bank- 
ruptcy. It  was  remarked  by  Lord  Mansfield  that  the  assignees 
stood  precisely  in  the  place  of  the  mortgagor ;  that  the  mort- 
gagor was  not  the  tenant  of  the  mortgagee,  but  only  received 
the  rent  by  a  tacit  agreement  with  the  mortgagee,  but  the 
nioi-tgagee  could  put  an  end  to  that  agreement  whenever 
he  pleased,  and  enforce  the  payment  of  the  rent  to  himself. 
In  Birch  v.  Wiight^  1  Term  R.  378,  this  doctrine  was  very 
elaborately  discussed  by  the  court,  and  fully  approved. 

See  al80,  Rogers  «.  Hampreys.  4  Adol.  &  EU.  299. 

2.  But  the  tenant  of  an  estate,  afiber  mortgaging  it  to  one 
person,  cannot  make  a  lease  to  another,  whereby  the  lessee 
can  acquire  any  legal  rights  as  against  the  mortgagee.    The 
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reason  of  this  rule  is  equally  evident.  By  the  mortgage,  the 
mortgagor  assigns  conditionally,  all  his  right  to  the  contract 
by  which  he  holds  his  estate,  to  the  mortgagee.  The  moi-t- 
gagor  and  mortgagee  change  places,  the  one  ceasing  to  be 
the  party  of  the  second  part  to  the  contract  which  made  the 
estate,  and  the  other  succeeding  him  as  that  paity.  Conse- 
quently, the  mortgagor  ceases  to  Have  any  contract  rights  in 
the  laud  upon  which  he  can  base  a  new  contract.  He  can 
make  a  lease,  good  as  against  himself,  and  so  can  any  stranger 
to  the  land ;  but  he  can  confer  nothing  by  his  lease,  except 
his  right  of  possession  and  the  equity  of  redemption.  Thus 
in  Kcech  v.  Uall^  1  Dovgh  Ji.  21,  it  was  held  that  a  mort- 
gagee could  maintain  ejectment  against  a  lessee  in  posses- 
sion, under  a  lease  from  the  mortgagor,  made  after  the  mort- 
gage, without  giving  notice  to  quit.  In  giving  the  judg- 
ment of  the  court.  Lord  Mansfield  remarked,  that  '*  when  the 
mortgagor  is  left  in  possession,  the  true  inference  to  be  drawn, 
is  an  agreement  that  he  shall  possess  the  premises  at  will  in 
the  strictest  sense,  and  therefore  no  notice  is  ever  given  him 
to  quit ;  and  he  is  not  even  entitled  to  reap  the  crop,  as  other 
tenants  at  will  are,  because  all  is  liable  to  the  debt ;  on  the 
payment  of  which,  the  mortgagee's  title  ceases.  The  mort- 
gagor has  no  power,  express  or  implied,  to  let  leases,  not 
subject  to  every  circumstance  of  the  mortgage.  If  by  impli- 
cation, the  mortgagor  had  such  a  power,  it  must  go  to  a  great 
extent ; — ^to  leases  where  a  fine  is  taken  on  a  renewal  for 
lives.  The  tenant  stands  exactly  in  the  situation  of  the  mort- 
gagor." 

See  1  Smith's  Leading  Gasei,  298.  ' 

Such  was  the  doctrine  of  the  common  law  as  established  in 
England.  The  New  York  Eevised  Statutes  have  provided 
that  no  action  of  ejectment  shall  hereafter  be  maintained  by 
a  mortgagee,  or  his  assigns,  or  representatives,  for  the  reco- 
very of  the  possession  of  the  mortgaged  premises. — (2  li.  S. 
312,  §  57.)  And,  perhaps,  there  may  be  some  difference  in 
the  rule  of  the  common  law  as  he^  in  this  State  and  in  Eng- 
land.   But  the  rule  as  to  leases  as  between  the  lessee  and 
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the  mortgagee  cannot  be  materially  different  When  the 
mortgage  is  made  before  the  lease,  there  can  be  no  doubt  of 
the  moitgagee's  right  to  foreclose  against  the  lessee,  and 
deprive  him  of  possession ;  and  of  all  claims  under  the  lease. 
,  And  when  the  lease  is  precedent  in  date,  there  can  be  no  rea- 
sonable question  that  the  right  of  the  lessee  is  precedent  to 
the  mortgagee  ;  and  so  long  as  the  lessee  fulfills  his  contract, 
he  cannot  be  disturbed  in  his  possession  by  the  mortgagee, 
or  his  assigns,  before  the  foreclosure,  or  by  the  purchaser 
under  foreclosure. 

But  a  tenant  in  possession  under  a  lease  made  subsequent 
to  the  mortgage,  may  be  treated  as  a  trespasser  by  the  pur- 
chaser of  the  premises  under  the  foreclosure  of  the  mortgage. 

Taylor's  Lan.  &  Ten.  §  120;  Jack«on  v.  Fuller,  4  John.  215. 

And  the  mortgagee  cannot  make  such  occupant  his  tenant 
by  giymg  him  notice  of  the  mortgage,  and  that  principal  and 
interest  are  due  thereon,  and  that  he  requires  the  rent  to  be 
paid  to  him. 

Evans  v.  EUiott,  9  Ad.  fc  Ell.  842;  1  Piatt  on  Leases,  16fi. 

The  whole  doctrine  is  very  concisely  but  clearly  stated  by 
Lord  Deuman  in  Rogers  v.  Hvmphreya^  4  Adol,  &EIL  299,  as 
follows  :  '^  If  there  be  a  lease,  and  such  lease  is  prior  to  the 
moi*tgage,  the  mortgagee  has  the  same  rights  against  the 
lessee,  and  those  claiming  under  him,  that  the  mortgagor  had, 
and  no  other  than  he  had ;  and  his  remedy  must  be  on  the 
lease  as  assignee  of  the  reversion,  as  long  as  the  lease  is  in 
existence,  and  the  tenant  acknowledges  his  title ;  but  if  the 
lease  be  subsequent  to  the  mortgage,  then  the  mortgagee  may 
treat  the  lessee  and  all  those  who  may  be  in  possession  as 
wrong  doers,  and  may  bring  ejectment,  but  he  caimot  distrain 
or  bring  an  action  for  the  rent  they  have  contracted  to  pay, 
as  there  is  no  relation  of  landlord  and  ten^uit  between  them, 
unless  they  choose  to  pay  the  rent  to  the  mortgagee,  and  he 
accepts  it  In  that  case,  there  is  a  relation  of  landlord  and 
tenant  created  between  the  mortgagee  and  the  tenants,  and 
the  remedy  of  the  mortgagee  will  depend  upon  the  particular 
circumstances  of  each  case." 
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3.  The  circumstances  may  be  such  in  any  particular  case  as 
to  authorize  the  finding  of  the  fact,  that  the  mortgagee  has 
either  assented  to  the  subsequent  lease  of  the  mortgagor,  so 
as  to  make  it  his  own  contract,  or  has  entered  into  a  new  con- 
tract with  the  lessee,  so  as  to  make  him  his  own  tenant ;  but 
all  such  matters  are  rather  questions  of  evidence  t'han  of  law, 
and  present  no  points  which  differ  from  any  ordinary  case  of 
the  holder  of  the  title  to  the  lands  against  an  occupant  who 
is  in,  with  no  pretence  of  right,  except  that  he  has  been  so. 
fiir  treated  as  a  tenant,  that  he  can  justly  claim  to  have  the 
facts  submitted  to  a  jury  to  find,  if  they  can,  that  he  really  is 
ID  by  a  contract  which  created  the  relation  of  landlord  and 
tenant 

ETans  V.  Elliott,  9  Adolph.  &  £1.  842;  Whittaker  «.  Hales,  7 
Bing.  822. 

But  the  mere  fact  that  the  mortgagee  has  received  interest 
on  his  mortgage  from  the  mortgagor,  or  his  tenant,  after  the 
lease,  is  no  acknowledgment  of  the  lease,  or  that  .the  tenant 
was  in  lawful  possession  of  the  mortgaged  premises. 

Bodgera  v.  Gadwallader,  2  Barn.  &  Adolph.  478. 

But  if  the  acts  of  the  mortgagee,  and  those  who  have 
derived  title  from  him,  are  such  as  to  authorize  the  conclu- 
sion that  the  occupant  has  been  accepted  as  a  tenant,  he  is  only 
a  tenant  from  year  to  year,  without  regard  to  the  duration 
*  of  the  lease  of  the  mortgagor.  Thus  in  Doe.  on  the  demise 
of  Hughs  &  Rising  v.  Bvjoknell^  8  Cart.  <&  Payne,  566,  a 
tenant  of  the  mortgagor  under  a  twenty-one  years  lease,  when 
accepted  as  the  tenant  of  the.  mortgagee,  was  said  to  be  only 
a  tenant  of  the  latter  from  year  to  year.  That  is,  the  consent 
of  the  mortgagee,  or  his  acceptance  of  the  mortgagor's  tenant, 
is  not  an  assent  to,  or  an  acceptance  of,  the  mortgagor's  con- 
tract of  lease,  but  is  only  evidence  of  a  new  contract  of  lease 
from  year  to  year,  unless  the  time  of  the  new  tenancy  is 
otherwise  fixed  by  the  new  contract.  Upon  the  same  princi- 
ple should  the  mortgagee  and  the  mortgagor's  tenant  agree 
to  adopt  the  mortgagor's  lease,  it  would  be  a  new  contract 
and  not  an  old  one  transferred. 

Wheeler  v.  Branscombe,  5  Q.  B.  878. 

13 
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In  Doe  ex  dem.  Marriott  v.  Edwards  5  Bam,  (6  Adol.  106, 
the  plaintiff  mortgaged  the  premises,  and  afterwards  made  a 
Iciise,  and  then  a  second  mortgage.  He  brought  ejectment 
to  recover  of  the  lessee  for  the  forfeiture  of  the  lease.  His 
second  mortgage  was  held  to  be  a  good  defence,  because  the 
lessor  had  thereby  assigned  all  his  right  and  interest  in  the 
premises,  both  at  law  and  in  equity. 

Before  the  foreclosure  of  the  equity  of  redemption,  the 
mortgagee  cannot  make  a  lease  of  the  mortgaged  premises 
binding  as  against  the  mortgagor,  "  unless  to  avoid  an  appa- 
rent loss,  and  merely  in  necessity." 

Hnngerford  v.  Clay,  9  Mod.  1. 

In  New  York,  the  action  of  ejectment  having  been  abolished 
by  statute,  the  mortgagee  is  left  to  other  remedies  for  the 
protection  of  his  rights.  But  the  relative  capacity  of  the  par- 
ties to  make  leases  is  not  thereby  materially  changed. 

When,  therefore,  lands  are  under  mortgage,  it  may  be 
necessary  in  order  to  secure  a  lease,  good  as  against  both 
mortgagor  and  mortgagee,  that  both  should  join  in  making 
the  instrument.  For  if  the  lease  be  made  by  the  mortgagor 
alone,  the  mortgagee  may  foreclose,  and  thus  determine  the 
lease.  And  if  made  by  the  mortgagee  in  possession,  the 
mortgagor  may  pay  or  tender  the  amount  of  principal  and 
interest  due  on  the  mortgage,  and  thus  end  the  title  of  the 
mortgagee,  and  along  with  it  the  lease  made  by  him. 

1  Piatt  on  Leases,  178;  Taylor's  Lan.  and  Ten.  §  125. 

A  lease  made  by  both  is  held  to  operate  not  as  the  joint 
contract  of  both,  but  as  the  contract  of  the  parties  severally. 
During  the  continuance  of  the  mortgage,  it  ih  the  lease  of  the 
mortgagee  with  the  confirmation  of  the  mortgagor.  But  after 
the  mortgage  is  satisfied,  it  is  the  lease  of  the  mortgagor  and 
confirmation  of  the  mortgagee. 

Taylor's  Lan.  and  Ten.  §  125;  1  Piatt  on  leases,  178;  1  Wash,  on 
Real  Prop.  588;  See  1  Smith's  Leading  Cases,  810,  817;  Moss 
V.  GaUimore,  Douglass,  279. 
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SECTION    VII. 

HUSBAND  AND  WIFE. 

PiBST :  At  common  law,  the  husband  could  lease  the  wife's 
freehold  estates  for  the  joint  lives  of  himself  and  wife.  His 
contract  was  not  certain  to  extend  beyond  that  period,  £Dr  in 
case  the  wife  survived  him,  she  could  avoid  his  contract ;  and 
if  he  was  the  survivor,  his  contract  of  lease  could  be  avoided 
by  her  heirs,  unless  he  was  tenant  by  curtesy. 

1  Piatt  on  Leases,  189;  Williams  on  Real  Prop.  182;  Sawyer  «. 
Goolidge,  84  Yt.  808. 

But  until  terminated  by  the  death  of  one  or  both  of  the  par- 
ties, the  husband's  right  to  the  possession  of  the  wife's  lauds 
was  complete  and  exclusive,  and  his  contract  of  lease  was 
therefore  controling  of  the  right  of  possession  during  that  time. 

A  lease  from  husband  and  wife  jointly  was,  during  cover- 
ture, in  its  legal  effect,  his  contract  only,  and  was  so  regarded 
by  the  courts. 

Aurnold  «.  Revoult,  1  Brod.  &  Bingh.  448. 

When,  in  an  action  of  covenant,  the  lease  was  declared  upon 
as  the  husband's  contract,  and  proved  to  be  made  by  both 
husband  and  wife  jointly,  it  was  held  to  be  no  variance,  on 
the  ground  that  it  was,  in  legal  effect,  only  his  contract 

Beaver  «.  Lane,  2  Modern,  217. 

Second  :  At  common  law,  it  was  a  question  much  discussed 
in  the  courts  whether  a  lease  by  the  husband,  of  lands  of  the 
wife  vested  in  him  by  the  marriage,  was,  on  the  death  of  the 
husband  during  the  life  of  the  wife,  absolutely  void  and  inca- 
pable of  confirmation  by  her,  or  only  voidable,  and  therefore 
capable  of  confirmation. 

1  Plait  on  Leases,  140. 

1.  As  to  those  executed  by  him  alone,  it  seems  to  have 
been  regarded  as  settled  at  one  time  that  they  were  absolutely 
void  as  to  the  wife,  and  could  not  be  affirmed  by  her  after 
the  husband's  death. 

2  Sannders,  180  n.  9;  Jackson  «.  Holloway,  7  John.  81;  Taylor's 

Lan.  and  Ten.  §§  102, 108. 
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2.  And  it  yrns  held  that  a  lease  by  husband  and  wife,  when  the 
contract  was  not  witnessed  by  a  deed,  was  void  as  to  the  wife, 

Walsal  V.  Heath,  Cro.  ElU.  65Q;  2  Saunders,  180,  n.  9. 

But  the  distinction  between  a  lease  by  parol  and  a  lease 
by  deed,  was  made  to  rest  upon  the  ground  that  the  law 
required  the  more  perfect  and  reliable  evicfence  of  a  deed, 
in  case  of  the  wife,  out  of  regard  to  her  dependent  position 
in  the  marital  relation. 

In  accordance  with  that  doctrine,  her  acceptance  of  rent, 
after  the  death  of  her  husband,  did  not  make  the  lease  her 
own  contract,  nor  estop  her  from  avoiding  it. 

Harvey  v.  Thomas,  Cro.  Eliz.  216. 

But  a  contract  of  lease,  executed  by  both  husband  and 
wife,  in  the  form  of  a  deed,  waa  not  void,  but  only  voidable, 
by  the  wii(^,  after  her  husband's  death.  She  could  affirm  it 
by  accepting  rent,  by  bringing  an  action  of  waste,  or  by  any 
other  act  which  indicated  her  intention  to  treat  the  contract 
as  valid  and  binding ;  or  she  could  avoid  it  by  bringing  an 
action  of  ejectment,  of  trespass,  or  by  any  other  act  which 
clearly  exhibited  an  intention  to  disaffirm  the  contract. 

Such  was  the  common  law,  as  to  the  freehold  estates  of 
the  wife.  As  to  her  estates  less  than  freehold,  the  disposing 
power  of  the  husband  was  exclusive  and  absolute,  against  the 
wife,  even  though  she  survived  him.  Though  in  case  he 
omitted  to  reduce  the  estates  to  his  control,  his  widow 
resumed  her  former  right  in  preference  to  his  personal  repie- 
sentatives. 

1  Piatt  on  Leases,  189. 

3.  But  some  of  the  more  recent  English  authorities  hold 
that  a  lease  by  the  husband  alone,  or  by  the  husband  and 
wife,  of  her  lands,  for  life  or  years,  will  not  determine  on  the 
death  of  the  husband,  but  will  continue  until  avoided  by  her ; 
and  that  any  act  of  confirmation  by  her,  or  by  a  subsequent 
husband,  or  by  any  one  claiming  under  her,  will  make  the 
lease  a  valid  and  binding  contract  for  the  whole  term  or 
period  fixed  for  its  duration.    Such  is  the  conclusion  arrived 
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This  mode  of  acknowledgment  superseded  the  practice  of 
witnessing  the  conveyance  of  a  married  woman  by  the 
ceremony  of  a  fine  and  common  recov^,  as  hereinbefore 
explained. 

But  except  in  cases  where  the  contract  of  conveyance  was 
executed  by  the  wife,  and  acknowledged  as  required  by  the 
statute,  the  law  upon  the  subject  remained  unchanged,  until 
the  statutes  of  1848  and  1849,  in  regard  to  the  .property  of 
married  women  ;  and  now  remains  the  same,  as  to  all  estates 
and  interests  in  lands  which  are  not  embraced  within  the  last 
named  acts.  Except  as  so  changed,  a  deed  of  conveyance 
of  land,  executed  by  the  husband  and  wife,  of  the  wife's 
lands,  but  not  acknowledged  by  her  in  the  manner  prescribed 
by  the  statute,  does  not  pass  her  estate,  but  only  the  life 
estate  of  her  husband ;  and,  upon  his  decease,  the  wife  can 
enter  into  immediate  possession  of  her  estate,  divested  of  all 
claims  derived  from  the  husband. 

Curtis  9.  FoUett,  15  Barb.  887. 

The  consequence  is,  that  all  estates  of  the  wife  derived 
during  marriage,  before  1848,  her  inchoate  rights  of  dower 
in  her  husband's  estate,  and  such  estates  as  she  holds  in  com- 
mon with  her  husband,  are  still  governed  by  the  laws  as  they 
existed  before  1848. 

Where  a  lease  for  a  term  of  years  is  executed  to  the  hus- 
l)and  and  wife  jointly,  her  rights  are  not  embraced  within 
the  provisions  of  the  statute  of  1848  and  1849,  but  remain 
under  the  control  and  disposition  of  the  conunon  law.  The 
reason  is,  that  husband  and  wife  do  not  take  as  joint  tenants 
or  as  tenants  in  common.  Such  tenancies  cannot  exist 
between  husband  and  wife,  because  of  the  legal  unity  of  the 
two  persons. 

Torrey  v.  Torrey,  14  N.  T.  480;  Wright  v.  Saddler,  20  N.  Y. 
820  s  Goelet  v.  Gori,  81  Barb.  814. 
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SECTION    VIII, 

FEB60N8  m  OFFICIAL  AND  FEDUCEARY  GAPAdTIES. 

1.  State  Officers.  As  before  shown,  the  State  makes  grants 
or  leases  of  its  ungranted  lands  through  the  official  agency 
of  the  commissioners  of  the  land  office  ;  and  their  duties,  in 
that  respect,  are  prescribed  and  regulated  by  statute.— (1  li. 
S.  198,  199.)  In  addition  to  other  general  powers  and 
duties,  they  are  authorized  to  lease,  for  teims  not  exceeding 
one  year,  and  until  the  same  can  be  disposed  of,  as  required 
by  law,  all  lands  of  the  State  upon  which  there  are  improve- 
ments, and  which  are  not  appropriated  to  any  particular  use. 

As  the  general  rule,  all  grants  or  leases  from  the  State 
must  be  made  through  the  official  agency  of  the  commissioners 
of  the  land  office.  It  is,  probably,, not  too  much  to  assume 
that  no  other  officer  or  agent  of  the  State  can  exercise  that 
power,  except  where  there  is  an  express  authority  given  by 
statute.  There  is  one  exception  of  that  kind,  in  regard  to 
the  leasing,  by  the  canal  commissioners,  of  the  surplus  waters 
of  the  canals  for  hydraulic  privileges,  wherein  their  powers 
and  duties  are  particularly  defined. — (1  E,  S.  231  et  seqmtur.) 
But,  as  the  general  rule,  even  the  lands  belonging  to  the  canal 
fund  can  be  disposed  of  only  by  the  commissioners  of  the 
land  office. 

2  R.  S.  210. 

2.  Executors  and  administrators  may,  in  case  of  insufficiency 
of  personal  property  to  pay  the  debts,  become  authorized  by 
the  surrogate  to  lease  the  real  estate  of  the  testator  or  intes- 
tate, for  the  purpose  of  procuring  the  funds  necessary  to  pay 

the  debts. 

1  R.  S.  100. 

This  proeeeding  is  regulated  so  completely  by  the  express 
provisions  of  the  statute,  under  the  direction  of  the  surrogate, 
as  to  require  no  explanation  or  discussion. 

Executors  may  be  authorized  by  the  provisions  of  the  will 
to  lease  the  real  estate  of  their  testator  for  limited  terms  and 
for  liiuited  purposes.     They  are  only  required  to  execute  the 
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powers  thus  given  to  them.  What  those  powers  and  duties 
may  be,  more  properly  belongs  to  that  department  of  the 
law  which  treats  of  wills  and  their  construction.  And  they 
may  demise  the  premises  which  they  are  authorized  to  demise 
by  the  will,  or  which  vest  in  them  for  that  purpose,  before 
probate. 

Administrators  cannot  dispose  of  the  real  estate  of  the 
intestate,  except  as  such  power  is  conferred  upon  them  by 
some  competent  court.  And  the  reason  is  obvious  in  the 
fact  that  the  lands  of  the  intestate  descend  to  the  heirs  and 
not  to  the  administrator.  It  is  the  order  of  the  court  which 
confers  the  power,  and  it  is  the  statute  alone  which  .autho- 
rizes the  court  to  make  the  order.  Consequently,  the  remedy 
of  the  creditor  is  liable,  at  any  time,  to  be  defeated  by  the 
repeal  of  the  statute  before  the  administrator  shall  have  com- 
pleted the  disposition  of  the  real  estate. 

The  effect  of  such  a  repeal  was  passed  upon  by  the  supreme 
court  of  the  United  States  in  the  case  of  The  Bank  of  Ham- 
ilton  V.  Dudley^s  Lessees^  2  Peters  R.  492.  The  plaintiff 
claimed  to  recover  in  ejectment,  as  the  heir  at  law  of  the 
intestate,  and  the  defendant  resisted  as  the  jpurchaser  under  a 
sale  by  the  administrator.  The  administrator  claimed  to' 
have  derived  his  power  to  sell  under  certain  orders  of  the 
county  court  It  appeared  that  intermediate  the  proceedings, 
and  before  the  sale,  the  legislature  of  Ohio,  the  State  where 
the  action  arose,  had  repealed  the  law  which  authorized  the 
court  to  grant  the  orders  of  sale.  It  was  claimed  on  the  part 
of  the  defence  that  the  creditor,  for  whose  benefit  the  sale  was 
made,  had  acquired  a  vested  right  or  lien  upon  the  land,  which 
the  legislature  could  not  constitutionally  divest.  The  court 
ruled  against  the  defence,  holding  that  *^  the  repeal  of  such  a 
law  divests  no  vested  estate,  but  is  the  exercise  of  a  legisla- 
tive power  which  every  legislature  possesses.  The  mode  of 
subjecting  the  property  of  a  debtor  to  the  demands  of  a  cre- 
ditor, must  always  depend  on  the  wisdom  of  the  legislature." 

See  Taylor's  Lan.  and  Ten.  §  188;  Forbes  v.  Halsey,  26  N.  Y.  53; 
Wood  V,  McChesney,  40  Barb.  417. 
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SECTION    IX. 

LKA8E  BT  E8IOFFEL. 

1.  Wheneyer  the  lessor  has  no  estate  which  can  pass  by 
lease,  his  lease  is  known  as  a  lease  by  estoppel.  It  is 
good  against  him  at  the  time,  because  he  is  concluded  by  his 
contract  And  if  he  acquires  an  estate  in  the  premises  before 
the  lease  he  has  made  expires,  the  after-acquired  estate  is 
also  concluded  by  the  former  lease.  Stated  in  different 
words,  the  lessor,  having  made  a  lease,  without  right  to  the 
premises,  is  not  relieved  from  its  obligations  by  an  after- 
acquired  right.  The  after-acquired  estate  becomes  bound 
by  the  lease.  In  Jackson  v.  Ball^  1  John.  Cases,  90,  it  was 
said  :  '*  If  a  man  makes  a  lease  of  land,  by  indenture,  which 
is  not  his,  or  levy  a  fine  of  an  estate  not  vested,  and  he  after- 
wards purchases  the  land,  he  shall,  notwithstanding,  be  bound 
by  his  deed,  and  not  be  permitted  to  aver  he  had  nothing ; 
and  the  stranger  to  whom  he  sells  will  be  equally  estopped. '' 
The  tenant  in  possession  under  a  lease  made  by  a  party  with- 
out right,  merely  holds  a  right  of  possession  against  tixe  lessor, 
and  every  other  person  except  the  rightftil  owner.  But  when 
his  lessor  acquires  vthe  title,  then  the  lessee  holds  his  right 
of  possession  good  against  all  the  world.  He  gains  nothing 
as  against  the  lessor  by  the  estate  subsequently  acquired  by 
the  latter  ;  he  only  gains  a  right  of  possession  over  those  who 
before  held  the  right  A  transfer  of  the  right  to  the  lessor 
operates  not  to  take  from  the  obligations  of  the  lease,  but  to 
extend  those  obligations  so  as  to  embrace  the  rightful  own- 
ership. The  right  which  thus  subsequently  accrues  to  the 
lessor  is  said  to  '^feed"  the  estoppel. 

Doe  V.  Oliver,  5  H.  &  R.  202;  2  Smith  Leading  GaseB,  417. 

In  the  doctrine  of  estoppels,  as  applied  to  contracts  ot 
lease,  the  principle  which  governs  is  not  difficult  to  under- 
stand, and  presents  no  features  which  can  be  regarded  as 
repugnant  to  common  sense  or  common  honesty.  It  differs 
materially  from  the  doctrine  of  estoppels  as  applied  to  instru- 
ments of  assignment  and  release,  which  will  be  examined 
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elsewhere.  A  person  making  a  lease,  simply  makes  a  con- 
tract that  his  lessee  shall  have  the  right  of  possession  of  the 
described  premises  during  the  time  named.  His  contract 
concludes  him  from  denying  or  disturbing  the  right  of  pos- 
session thus  bestowed ;  and  the  obligation  cannot  be  affected 
by  any  considerations  of  right,  or  want  of  right,  to  make  the 
lease,  as  between  the  lessor  and  the  lessee,  and  persons  claim- 
ing from  them.  No  one  can  fail  to  perceive  that  a  lease  is  a 
very  different  contract  from  an  assignment  or  a  release  of  all 
right,  title  and  interest.  And  it  is  undoubtedly  true,  that  an 
estoppel,  when  properly  considered,  rests  upon  no  mere 
technical  rules,  but  depends  upon  the  meaning  and  effect  of 
the  contract,  and  upon  the  moral  and  legal  obligatioils  thereby 
imposed  upon  the  respective  parties  towards  each  other.  So 
far  as  regards  a  lease,  the  character  and  effect  of  the  obliga- 
tions are  not  open  to  dispute.  The  one  party  bestows,  and 
the  other  accepts,  the  right  of  possession  provided  in  the 
contract ;  and  both  are  bound  to  treat  the  contract  as  conclu- 
sive between  themselves.  The  lessee  cannot  repudiate  the 
contract  by  denial  of  the  lessor's  title  or  right ;  and  the  lessor 
cannot  disturb  the  lessee's  right  of  possession  by  attacking 
his  own  title. 

2  Smith's  Leading  Gases,  667. 

But  this  rule  of  estoppel  does  not  apply,  except  when  the 
contract  of  lease  is  reduced  to  writing,  and  signed  and  sealed 
by  both  parties.  In  the  language  of  the  books,  the  contract 
'  must  be  witnessed  by  an  indenture.  If  it  be  by  parol,  or  a 
deed-poll,  that  is,  by  a  deed  not  signed  and  sealed  by  the 
lessee,  the  doctrine  of  estoppel  does  not  apply.  The  reason 
of  that  requisition  is,  that  according  to  this  doctrine  of 
estoppel,  it  must  bind  both  parties. — {Oo.  Litt,  352  a.) 
Hence  it  must  be  by  indenture. — {LiU.  sec.  58.)  That  is,  the 
contract  must  be  signed  and  sealed  by  both  partiesi  If  a  lease 
be  signed  and  sealed  only  by  the  lessor — ^that  is,  if  it  be  a  deed- 
poll,  the  lessee  is  not  estopped  to  deny  that  the  lessor  had  no 
estate  in  the  premises  at  the  time  of  making  the  lease. 

1  Piatt  on  Leases,  65  j  Co.  Litt.  47  b;  Palmer  v,  Ekins,  2  Ld. 
Ray.  1550|  Wilson  v.  Woodfryes,  6  Man.  &  Sel.  341. 
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And  the  reason  given  for  the  distinotion  is,  that  the  latter  is 
only  the  deed  of  the  feoffor  or  lessor,  while  th^  former  is  the 
deed  of  both  parties. 

Taylor's  Lan.  and  Ten.  S  90;  1  Piatt  on  Leases,  66. 

But  if  a  bond  be  given  by  the  lessee,  he  is  estopped. 

1  Piatt,  66. 

"  The  general  rule  is,'  that  one  party  is  not  estopped  unless 
the  other  is.  In  other  words,  an  estoppel  must  be  reciprocal 
UDon  both  parties." 

Glnte  V.  Jones,  28  N.  Y.  284. 

Where  articles  of  separation  were  made  between  husband 
and  wife,  and  the  husband,  among  other  things,  covenanted 
that  the  wife  might  enjoy  all  her  estate  that  belonged  to  her 
when  she  was  married,  and  that  he  would  not  claim  any  pro- 
perty she  should  thereafter  own,  or  which  should  be  devised 
or  given  to  her,  or  which  she  might  otherwise  acquire,  the 
court  decided  that  he  was  estopped  by  the  covenants  from 
claiming,  after  the  death  of  the  wife,  a  life  estate  in  th^  land 
belonging  to  her,  under  the  tenth  section  of  the  act  of  1860, 
which  gave  to  the  surviving  husband  or  wife  the  one-third 
of  the  real  estate  of  the  deceased.— -(TFa2/ac6  v.  BasaeU^  41 
Barb.  92.)  But  that  was  an  estoppel  upon  principles  diffe- 
rent from  the  legal  estoppel. 

The  subject  of  estoppels  was  very  fully  examined  in  Spar- 
row V.  Kingman^  1  N.  Y.  242,  and  some  of  the  doctrines 
which  had  before  obtained  in  the  courts  of  New  York  were 
repudiated.  The  action  was  ejectment  by  plaintiff  to  recover 
certain  lands  by  way  of  dower,  as  the  widpw  of  one  Greorge 
Ejngman.  The  question  was,  whether  the  defendant  was 
estopped  to  show  that  the  deceased  husband  had  no  estate  in 
the  premises  at  any  time  during  his  Ufe.  The  claim  of  estop- 
pel was  based  upon  the  &ct  that  the  husband  had,  in  his 
lifetime,  assumed  to  convey  a  fee,  and,  as  the  defendant  held 
under  that  deed,  he  was  bound  by  it,  and  was  estopped  from 
setting  up  that  the  grantor  of  that  deed  had  not  an  estate  of 
which  his  wife  was  dowable. 

It  had  been  held  from  the  time  of  Hitchcock  v.  Harrington^ 
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6  John.  Rep.  290,  in  the  year  1810,  to  1848,  that  the  grantee 
of  the  husband  was  estopped  from  denying  his  seisin  in  an 
action  of  dower  brought  by  the  widow.  That  doctrine  was 
made  to  rest  upon  the  rule  that  the  assignee  or  vendee  of  an 
estate  in  the  land  was  estopped  from  denying  the  title  of  his 
assignor  or  vendor.  It  could  not  be  sustained  short  of  assum- 
ing that  rule,  for  there  was  nothing  in  the  action  of  the  widow 
to  recover  her  dower,  which  demanded  the  application  of 
such  a  rule  more  than  in  an  action  by  the  assignor  or  vendor, 
or  by  some  one  deriving  a  claim  from  him.  The  question, 
then,  was  whether  the  assignor  and  the  assignee  are  mutually 
estopped  by  the  deed  of  assignment  from  questioning  the  title 
purporting  to  be  transferred,  when  there  is  no  warranty  or 
recital  in  the  deed  in  regard  to  the  title.  In  the  absence  of 
any  such  thing,  there  was  no  ground  upon  which  to  rest  an 
equitable  estoppel.  The  question,  therefore,  was  whether  a 
technical  or  legal  estoppel  was  created  by  a  deed  of  assign- 
ment i{i  regard  to  the  title  of  the  assignor,  in  the  same  man- 
ner and  to  the  same  extent  as  in  an  indenture  of  lease  in 
regard  to  the  title  of  the  lessor ;  and  that  was  the  question 
discussed  by  the  court  in  Sparrow  v.  KtTigman,  with  the 
result  of  arriving  at  the  conclusion  that  an  estoppel  in  law 
applied  only  to  an  indenture  of  lease,  and  never  to  an  insihi- 
ment  of  assignment.  The  decision  was  thus  placed  upon 
elementary  principles,  so  well  established  that  they  had  never 
been  generally  denied.  The  departure  from  the  principles 
which  distinguish  a  lease  from  an  assignment,  in  that  particu- 
lar, had  been  made  and  continued  by  the  Mlure  to  notice  the 
character  of  the  instrument  of  conveyance,  and  its  bearing 
upon  the  question  of  estoppel. 

That  distinction  was  very  clearly  stated,  per  Bronson,  J., 
in  Osterhovt  v.  Shoemaker^  3  Hill^  518,  and  quoted  approv- 
ingly in  Sparrow  v.  Kingman^  as  follows  : 

**  Although  a  ten|tnt  cannot  question  the  right  of  his  land- 
lord, a  grantee  in  fee  may  hold  adversely  to  the  grantor,  and 
there  can  be  no  good  reason  why  he  should  not  be  at  liberty 
to  deny  that  the  grantor  had  any  title.    There  is  no  estoppel 
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where  the  occupant  is  not  under  an  obligation,  express  or 
implied,  that  he  will  at  some  time,  or  in  some  event,  surren- 
der the  possession.  The  grantee  in  fee  is  under  no  such 
obligation.  He  does  not  receive  the  possession  under  any 
contract,  express  or  implied,  that  he  will  ever  give  it  up. 
He  takes  the  land  to  hold  for  himself,  and  to  dispose  of  at 
his  pleasure.  He  owes  no  faith  or  allegiance  to  the  grantor, 
and  he  does  him  no  wrong  when  he  treats  him  as  an  utter 

stranger  to  the  title." 
1  N.  Y.  254. 

The  principle  of  what  is  sometimes  called  a  legal  or  tech- 
nical estoppel,  as  distinguished  from  an  estoppel  in  pcds^  or 
an  equitable  estoppel,  is  very  clearly  and  completely  pre- 
sented in  the  quotation  just  made.  The  legal  estoppel  belongs 
only  to  a  lease,  and  never  to  an  assignment.  It  is  feudal  in 
its  character  and  operation,  and  originated  in  the  feudal  law. 
Hence  there  are  leases  by  estoppel,  but  no  assignments  by 
estoppel.  An  estoppel  in  pais  is  of  different  origin  and  cha- 
racter, is  peculiar  to  no  relations  and  to  no  species  of  con- 
tracts, and  is  made  to  operate  upon  equitable  rather  than 
upon  strict  legal  rules. 

This  distinction  was  made  in  Averill  v.  WiUon^  4  Barb. 
185,  and  the  authorities  are  fully  examined  to  show  that  a 
legal  estoppel  originates  between  lessor  and  lessee,  and 
applies  only  to  the  relation  of  landlord  and  tenant.  Among 
other  authorities,  the  language  of  Chief  Justice  Marshall,  in 
Bright^ s  Lessee  v.  Rochester^  7  Whealon^  535,  is  quoted  as 
containing  the  true  doctrine  upon  this  subject,  as  follows : 
Speaking  of  certain  deeds  of  sale,  he  says  :  '*  It  is  very  cer- 
tain these  sales  do  not  create  a  legal  estoppel.  The  defend- 
ant has  executed  no  deed  to  prevent  him  from  averring  and 
proving  the  truth  of  the  case.  If  he  is  bound  in  law  to  admit 
a  title  which  has  no  existence  in  reality,  it  is  not  on  the  doc- 
trine of  estoppel  that  he  is  bound." 

*'  This  principle  originates  in  the  relation  between  lessor 
and  lessee,  and  so  far  as  respects  them,  is  well  established, 
and  ought  to  be  maintained.    The  title  of  the  lessee  is,  in 
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fact,  the  title  of  the  lessor.  He  comes  in  by  virtue  of  it,  and 
rests  upon  it  to  maintain  and  justify  his  possession.  He  pro- 
fesses to  have  no  independent  right  in  himself,  and  it  is  a  part 
of  the  very  essence  of  the  contract,  under  which  he  claims, 
that  the  paramount  ownership  of  the  lessor  shall  be  acknow- 
ledged  during  the  continuance  of  the  lease,  and  that  posses- 
sion shall  be  surrendered  at  its  expiration.  He  cannot  be 
allowed  to  controvert  the  title  of  the  lessor  without  dis- 
paraging his  own,  and  he  cannot  set  up  the  title  of  another 
without  violating  that  contract  by  which  he  obtained  and  holds 
possession,  and  breaking  that  faith  which  he  has  pledged,  and 
the  obligation  which  is  still  continuing  and  in  full  operation.'' 

^t  is  further  remarked  of  the  doctrine  of  estoppel,  that 
"  it  may  be  traced  back  to  the  feudal  tenures,  when  the  con- 
nection between  landlord  and  tenant  was  much  more  intimate 
than  it  is  at  present ;  when  the  latter  was  bound  to  the  former 
by  ties  not  much  less  striit,  nor  much  less  sacred,  than  those 
of  allegiance  itself."  j 

The  vendee,  in  contrast  with  the  lessee,  is  described  as 
follows  :  "  The  vendee  acquires  the  property  for  himself,  and 
his  faith  is  not  pledged  to  maintain  the  title  of  the  vendor. 
The  rights  of  the  vendor  are  intended  to  be  extinguished  by 
the  sale,  and  he  has  no  continuing  interest  in  the  n^intenance 
of  his  title,  unless  he  should  be  called  upon  in  consequence 
of  some  covenant  or  warranty  in  his  deed." 

**  If  the  vendor  has  actually  made  a  conveyance,  his  title 
is  extinguished  in  law  as  well  as  equity,  and  it  will  not  be 
pretended  that  he  can  maintain  an  ejectment" 

7  Wheaton,  547,  548. 

The  same  doctrine  is  discussed  and  sanctioned  in 

Watkins  v.  Holman,  16  Peters,  54;  The  Society  for  the  Propa- 
gation, kc.j  V.  the  Town  of  Pawlet,  fcc.  4  Pet.  506;  Jackaon  v. 
Huntington,  5  Pet.  402;  Wilson  v.  Watkins,  8  id.  48.  See 
also,  Hill  V.  Hill,  4  Barb.  419;  Kenada  v.  Gardner,  8  Barb. 
589;  Bigelow  v.  Finch,  11  Barb.  498;  Ghamplain  h  St.  Law- 
rence  B.  B.  Go.  v.  Valentine,  19  Barb.  487. 

This  kind  of  estoppel  must  not  be  confounded  with  that 
which  sometimes  binds  a  vendor  who  has  conveyed  with  an 
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express  warranty  of  title.  That  kind  of  estoppel  is  distin- 
guished in  Averill  y.  Wilson,  before  cited,  as  follows :  "  The 
grantor  cannot  be  said,  technically,  to  be  estopped  by  his 
deed  from  averring  he  had  no  title  when  he  conveyed ;  but 
the  warranty  interposes  and  rebuts  and  bars  him  and  his 
heirs  of  a  future  right,  which  was  not  in  him  at  the  time  of 
the  conveyance ;  and  the  reason  why  a  warranty,  being  a 
covenant,  bars  a  future  right,  is  given  by  Coke.  He  says : 
''  It  is  for  avoiding  circuity  of  action  (which  is  not  favored  in 
the  law),  as  he  that  made  the  warranty  should  recover  the 
land  against  the  tenant,  and  he,  by  force  of  the  warranty,  to 
have  as  much  in  value  against  the  same  person.  The  gran- 
tor, with  warranty,  is  not  estopped  by  any  recitals  or  allega- 
tions in  his  deed,  upon  the  strict  principles  of  a  technical 
estoppel,  from  asserting  his  title  subsequently  acquired.  But 
it  ishis  warranty  which  rebuts  and  bars  him  of  his  newly 
acquired  title,  and  passess  it  to  his  grantee,  or  causes  it  to 
enure  to  his  benefit.'' 

From  an  examination  of  the  authorities,  it  seems  to  be  a 
doctrine  well  settled  that  the  kind  of  estoppel  we  are  now 
considering,  to  wit,  the  legal  estoppel  as  distinguished  from 
that  which  is  based  upon  equitable  grounds,  is  peculiar  to  a 
lease,  at  common  law,  and  to  the  relative  rights  of  the  land- 
lord and  tenant,  as  created  by  the  lease.  And  to  that  rule 
there  are  no  exceptions.  It  is  a  distinction  which  has  been 
often  overlooked,  but  which  should  be  carefully  observed, 
for  the  different  kinds  of  estoppels  are  governed  by  different 
roles  and  principles. 

There  are  several  incidental  rules  connected  with  this  kind 
of  estoppel. 

1.  If  the  lessor  have  any  estate  which  passes  by  his  lease, 
the  lease  cannot  operate  by  way  of  estoppel. 

Blake  v.  Foster,  8  Term  Rep.  487,  496;  Brereton  v,  Evans,  Cro. 
E.  700;  1  Piatt  on  Leases,  M;  Taylor's  Lan.  and  Ten.  $87; 
Hill  V.  Sannders,  4  Bam.  &  Cress.  628;  S.  C.  2  Bingh.  112;  1 
Wash,  on  Real  Prop.  806;  Williams  on  Real  Prop.  880;  Wal- 
ton V,  Waterbonse,  2  Wm.  Sannders,  418. 
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Hence  an  after  acquired  estate  by  the  lessor  cannot  be 
affected  by  the  lease,  when  a  less  estate  passed  by  it 

2.  The  premises  which  are  made  the  subject  of  the  lease 
must  be  so  described  that  they  can  be  located,  and  the  boun- 
daries can  be  fixed;  A  demise  of  all  the  lands  of  the  lessor, 
generally,  or  of  all  his  lands  in  any  county  or  town  named, 
will  fail  to  become  a  lease  by  estoppel,  and  an  estate  subse- 
quently acquired  by  him  will  not  be  affected  by  the  lease. 

1  Piatt  on  Leaaes,  684;  Go.  Litt.  852  b. 

3.  Persons  who  are  denied  by  the  law  to  have  the  capacity 
to  make  leases,  or  to  become  parties  to  such  contracts,  can- 
not make  leases  by  estoppel.  The  contract  would,  in  such  a 
case,  lack  the  necessary  mutual  or  reciprocal  obligation  to 
bring  it  within  this  doctrine  of  estoppel. 

James  v.  Landon,  Cro.  £.  86^  note;  Brereton  «.  Evans,  Cro.  E. 
700;  1  Piatt  on  Leases,  55. 

4.  When  it^  appears  on  the  face  of  the  contract  that  the 
lessor  has  no  estate,  and  such  is  the  fact,  the  lease  has  no 
force  by  estoppel  or  otherwise. 

'  1  Piatt  on  Leases,  54. 

The  rule,  as  stated  by  Lord  Coke,  is,  where  the  truth  is 
apparent  in  the  Same  record,  there  the  adverse  party  shall 
not  be  estopped  to  take  advantage  of  the  truth,  for  he  can- 
not be  estopped  to  allege  the  truth,  when  the  truth  appears 
of  record. 

Go.  Litt.  852  b;  See  Hennitage  v.  Tompkins,  1  Ld.  Bayd.  729{ 
Bight  9.  Bucknell,  2  Barn.  &  Adolph.  278;  Doe  «.  Scarborongh, 
8  Adolph.  &  EUis,  2. 

5.  An  estoppel  attaches  to  the  estate  and  is  binding  on  all 
parties  who  may  derive  the  right  of  possession  from  the  con- 
tracting parties.  It  is  therefore  said  to  run  with  the  land, 
and  is  binding  on  aU  who  become  privies  to  the  original 

parties. 

Go.  Litt.  812  a;  Taylor's  Lan.  h  Ten.  91. 

Lord  Coke  undertakes  to  classify  privies,  as  privies  in 
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blood,  privies  in  law,  and  privies  in  estate. — {Co*  LitL  352  a.) 
But  this  classification  tends  more  to  confuse  than  to  elucidate. 

2  Smith's  Leading  Casesi  442. 

What  is  meant  by  the  estoppel  running  with  the  land  and 
binding  privies  is,  that  all  who  succeed  to  the  rights  of  the 
contracting  parties,  are  equally  bound  with  those  parties,  by 
the  terms  of  the  contracts  to  which  they  succeed.  Lord 
Coke's  classification  does  nothing  more  than  distinguish 
privies  by  the  manner  of  their  succession.  For  example : 
K  an  indenture  of  lease  is  made  for  ten  years,  the  lessor  at 
the  time  having  no  estate,  as  between  the  parties  it  is  a  good 
lease  by  estoppel  ]  and  it  is  a  good  lease  against  all  the 
world,  except  the  rightful  owner.  And  if  such  lessor 
obtains  title  in  fee  before  the  expiration  of  the  lease,  his 
lessee  has  the  benefit  of  it,  and  holds  his  tenancy  by  right  as 
well  as  by  estoppel.  K  the  lessee  dies  before  the  expiration 
of  the  lease,  his  personal  representatives  become  the  parties 
to  the  lease  in  place  of  himself.  They  are  called  privies 
from  the  fact  of  becoming  parties  ;  and  as  they  become  par- 
ties by  the  operation  of  law,  they  are  called  privies  in  law. 
I^  the  lessor  dies  after  acquiring  the  fee,  intestate,  his  heirs 
at  law  become  owners  in  fee  in  his  place  ]  that  is,  they 
become  the  parties  of  the  second  part  to  the  contract  of  the 
state  which  created  the  fee,  and  are.  therefore  called  privies ; 
and  as  they  came  to  that  position  by  reason  of  consanguinity 
and  the  laws  of  descent  founded  thereupon,  they  are  called 
privies  in  blood.  If  either  or  both  parties  assign  their  con- 
tracts, their  assignees  become  respectively  parties  in  place 
of  their  assignors,  and  are  therefore  privies ;  and  as  they 
became  privies  by  the  act  of  the  parties,  they  are  called  pri- 
vies in  estate.  But  as  the  rights  and  obligations  of  those 
who  succeed  are  the  same,  in  whatever  manner  they  may 
have  succeeded  to  the  rights  and  liabilities  of  the  contracting 
parties,  the  classification  of  privies  becomes  comparatively 
unimportant 

Thus  the  parties,  both  lessor  and  lessee,  and  all  who  suc- 
ceed them  in  interest,  are  bound  by  the  contract  of  lease  so 

14 
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long  86  it  continues  in  force.  The  lessee  cannot  plead  that 
there  was  no  lease,  nor  deny  the  lessor's  right  to  make  it, 
even  though  it  may  be  of  his  own  lands,  until  it  has  expired 
of  its  own  limitation. 

1  Plait  OD  LeueSi  69. 

The  assignee  is  estopped  by  the  contract  which  estopped 
his  assignor.  But  as  an  estoppel  begins  with  the  lease,  so 
also  it  ends  with  it  It  has  no  effect  after  the  expiration  of 
the  term  fixed  in  the  contract. 

Blake  v.  Foster,  8  Term.  R.  487*,  Brudnell  v.  RoberU,  2  Wils. 
148;  2  Saunders,  418,  n.  1;  England  v.  Slade,  4  Term  B.  682 1 
Jackson  v.  Rowland,  6  Wen.  670;  Neave  v.  Moss,  1  Bing.  360 
(8  £.  Com.  Law  B.  549);  1  Piatt  on  Leases,  60,  61;  Page  v. 
Kinsman,  48  K.  H.  828;  Wheelock  v.  Warschaner,  1  Gal.  809; 
AccidenUl  Death  Ins.  Go.  v.  McKenzie,  10  G.  B.  (N.  S.)  870. 

6.  Nor  is  the  tenant  estopped  to  show  that  the  interest  of 
the  lessor  has  passed  from  him  by  his  own  c6nyeyance,  or 
by  sale  and  conveyance  under  a  judgment  against  him.  The 
tenant  himself  may  purchase  the  reversion  of  the  lessor,  per- 
sonally, or  under  judgment  and  execution,  at  sheriff's  sale, 
and  thus  destroy  the  obligations  of  the  lease. 

Ifellis  V.  Lathrop,  22  Wend.  122, 128;  Evertson  v.  Sawyer,  2  id. 
607. 

And  it  has  been  held  to  be  a  general  rule,  that  the  tenant 
can  be  estopped  from  denying  only  what  he  admitted  by  the 
contract  of  lease.  Any  subsequent  act,  or  subsequent  transfer 
of  the  reversion,  does  not  come  within  the  doctrine  of  estop- 
pel so  as  to  preclude  the  tenant  from  setting  it  up  in  defence 
against  the  original  obligations  of  the  lease. 

Despard  v,  WalbrSdge,  16  N.  Y.  877;  8  Abb.  Dig.  645. 

7.  Nor  are  the  parties  estopped  as  to  mere  matters  of 
description  contained  in  the  lease.  Thus  where  lands  were 
described  as  meadows,  the  lessee  was  held  not  to  be  estopped 
from  alleging  and  proving  the  contrary. 

Skipworth  v.  Green,  8  Modem  B.  811 ;  See  Birch  v.  StepbenaoOf 
8  Taunton,  469. 
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S.  There  is  another  doctrine  of  estoppel  applicable  to  the 
relations  of  landlord  and  tenant,  whieh  must  not  be  cou< 
founded  with  the  estoppel  by  deed  of  indenture.  It  is  a 
proposition  as  familiar  as  any  in  the  law  of  real  property, 
that  the  tenant  cannot  dispute  his  landlord's  title.  It  is  the 
well  settled  doctrine  of  England,  and  of  this  country,  that 
the  tenant  in  possession  cannot  deny  his  landlord's  title,  nor 
set  up  that  he  holds  by  a  paramount  title  derived  from 
another  source. 

2  Smith's  Leading  Cases,  570,  and  authorities  there  cited. 

And  this  rule  applies  without  regard  to  the  evidence  by 
which  the  contract  is  witnessed ;  but  it  requires  that  the  ten- 
ant  shall  have  obtained  the  possession  of  the  land  by  means 
of  the  contract  of  lease,  or  that  his  acceptance  of  the  lease 
prevented  the  lessor  from  gaining  possession  of  the  premises 
to  which  he  had  a  right,  and  which  he  would  have  attained 
but  for  the  lease.  To  this  doctrine  of  estoppel  it  is  not 
important  whether  the  lease  was  by  indenture,  was  a  deed- 
poll,  or  by  parol.  But  this  kind  of  estoppel,  contrary  to  the 
estoppel  by  indenture,  rests  upon  equitable  rather  than  upon 
legal  principles.  A  person  who  has  obtained  possession  of 
lands,  under  a  lease,  is  regarded  as  having  no  equitable  right 
to  question  the  title  which  the  lessor  may  have  had  at  the 
time  he  made  the  contract,  so  long  as  he  is  allowed  to  remain 
under  it  in  undisturbed  possession.  He  is  not  restrained 
from  purchasing  and  taking  a  paramount  title  while  he  is  in 
possession  under  the  lease ;  but  he  is  not  permitted  to  set  up 
a  claim  under  such  title  until  he  has  surrendered  possession 
to  the  landlord.  Then  he  may  bring  an  action  to  test  the 
title. 

George  v.  Putney,  4  Gashing,  865;  2  Smith's  Leading  Cases, 
4th  Ed.  578,  and  authorities  there  cited. 

Bfit  this  rule  of  estoppel  is  also  confined  in  its  operation  to 
the  title  of  the  lessor  at  the  time  of  making  the  lease.  The 
tenant  can  defend,  in  ejectment  or  fo»  rent,  in  an  action 
brought  by  the  landlord,  that  the  landlord's  title  has  expired 
by  its  own  limitation,  or  been  transferred  to  another,  or  to 
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the  tenant  himself.  The  assignees  t>r  grantees  of  the  lessee 
are  estopped  equally  with  himself.  They  merely  become 
the  parties  to  the  contract  of  lease,  and,  as  such,  clearly  come 
within  the  obligations,  both  legal  and  equitable,  of  the  con* 
tract,  equally  with  the  lessee.  But  they  cannot  deny  the 
title  at  the  time  of  the  lease,  nor  set  up  a  hostile  title  in  them- 
selves, until  they  have  first  surrendered  possession.  In 
Jackson  V.  Uaiyer^  5  Wen.  246,  the  defendant  proved  a 
patent  or  grant  from  the  State,  and  a  lease  from  that  grantee 
to  himself.  It  was  then  proved  that  the  defendant  had 
admitted  that  he  first  went  into  possession  under  a  lease  from 
a  party  from  whom  the  plaintiff  claimed  to  derive  title  hostile 
to  the  one  set  up  by  the  defendant.  The  defence  was  over- 
ruled ;  and  it  was  remarked  by  the  court  that ''  a  title  in  the 
State  has  no  peculiar  attributes  which  enure  to  the  benefit 
of  a  defendant,  under  circmnstanoes  in  which  he  could  not 
avail  himself  of  an  outstanding  title  in  an  individual.  A 
defendant  is  estopped  from  contesting  the  title  under  which 
he  entered,  in  any  manner^  as  against  his  original  landlord, 
or  any  other  person  who  has  acquired  or  succeeded  to  his 
title.  He  can  no  more  show  that  the  premises  belonged  to 
the  State  than  he  can  that  they  belonged  to  himself.  He 
must  first  restore  the  possession  which  he  obtained  from  his 
landlord,  and  then,  ajs  plaintiff*,  he  may  avail  himself  of  any 
title  which  he  has  been  or  may  be  able  to  acquire." 

There  is  this  distinction  between  the  two  kinds  of  estoppel : 
In  the  one,  neither  party  can  question  the  right  of  the  other 
during  the  existence  of  the  contract.  In  the  other,  the  ten- 
ant cannot  dispute  the  landlord's  title  while  he,  the  tenant,  is 
in  possession  of  the  land  ;  but  upon  giving  up  possession,  the 
tenant  is  at  liberty  to  assert  his  own  title  at  once.  The  prin- 
ciple is,  that  the  tenant  having  gained  possession  by  the 
agreement  of  the  landlord,  should  not  be  allowed  to  ftvail 
himself  of  that  advantage  to  deny  the  landlord's  title.  He 
must  first  surrender  his  possession,  and  then  he  is  at  liberty 
to  assert  his  rights. 
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1.  The' rule  of  the  common  law. 

2.  The  effect  of  the  lease  during  the  intermediate  time.    The  general 

rule  and  the  exceptions. 
8.  Bights  of  the  parties  during  that  time,  how  regarded. 
4.  When  dependent  on  conditions  precedent.    Rules  in  regard  to  such 
conditions. 

THE  BEGINNING  OP  ESTATES. 
SECTION   I. 

1.  An  estate  in  land  dates  its  existence  from  the  time  when 
the  lessee's  right  of  possession  becomes  complete  and  imme- 
diate, as  between  the  lessor  and  the  lessee. 

At  common  law,  all  freehold  estates  began  from  the  time 
of  the  making  of  the  feoffment  or  lease,  because  livery  of 
seisin,  or  actual  tradition  of  possession  was  required  to  per- 
fect the  execution  of  the  contract     Estates  less  than  freehold 
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could  be  created  to  commence  in  possession  at  some  fixed 
time  in  the  future. 

Child  V,  Baylie,  Cro.  J.  450;  Gnite  «.  Locroft,  Gro.  £.  287; 
Gapenhursi  v.  Gapenhnrsi,  T.  Raymd.  27. 

The  distinction  between  freehold  and  chattel  estates  was 
abolished  in  New  York,  by  a  provision  in  the  Revised  Sta- 
tutes ;  and  since  that  time,  both  classes  of  estates  may  be 
created  to  commence  at  a  future  day. 

1  R.  S.  724,  §  24. 

2.  The  right  of  possession,  between  the  time  of  its  incep 
tion  and  the  time  of  its  commencement  in  possession,  was 
called,  at  common  law,  an  interesse  termini  ;  that  is,  an  inte- 
rest in  the  term.  This  phrase  was,  of  course,  applicable  only 
to  estates  for  years,  because  such  estates  only  could  be  made 
to  commence  at  a  future  day. 

2  Bl.  Com.  144;  1  Washbarn  on  Real  Prop.  298.  ' 

The  Revised  Statutes  of  New  York  changed  the  phrase, 
by  calling  the  right  of  a  lessee,  intermediate  the  time  of  the 
execution  of  the  lease  and  its  beginning  in  possession,  a  future 
estate  ;  and,  by  classifying  it  with  estates  in  reversion,  under 
the  general  denomination  of  estates  in  expectancy. 

1  R.  S.  728,  $  9. 

3.  The  date  of  the  deed  of  lease,  or  the  time  when  it  was 
written  and  signed,  even  when  the  possession  is  not  post- 
poned to  a  future  day,  does  not  fix  the  date  of  the  invest- 
ment, or  beginning  of  the  estate  in  the  lessee.  The  delivery 
of  the  deed  is  the  important  ceremony  for  that  purpose.  As 
much  importance  is  attached  to  that  ceremony  in  conveyanc- 
ing, under  the  modem  practice,  as  was  once  attached  to  the 
manual  tradition  of  possession  of  the  land,  called  livery  of 

,  seisin,  under  the  former  practice  of  creating  freehold  estates. 
The  time  of  the  delivery  may  be  shown  by  parol,  although  it 
differs  from  the  time  inserted  in  the  deed. 

Hall  V.  Cazenoye,  4  East.  4S1;  1  Washbarn  on  Real  Prop.  293; 
Steele  v.  Mart,  4  Bam.  h,  Gress.  273. 

Some  general  rules  are  deducible  from  the  authorities  on 
this  subject. 
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FtBffT :  The  delivery  of  a  deed  is  usually  proved  by  the 
fiict  that  the  grantee  has  the  deed  in  his  possession ;  or,  that 
the  person  who  claims  the  benefit  of  it  is  in  possession  of  the 
land,  by  a  title  derived  from  the  grantee,  and  is  also  in  pos- 
session  of  the  deed,  or  other  circumstances  tending  to  the 
same  conclusion ;  provided  that  the  instrument  has  been 
properly  signed,  sealed  and  attested  by  the  acknowledgment 
of  the  parties  thereto  before  the  proper  officer,  and  has  the 
proper  certificate  of  the  officer  endorsed  thereon  ;  or,  is 
proved  by  a  subscribing  witness  thereto,  by  proof  taken 
before  the  proper  officer  and  certified  on  the  instrument.  A 
deed  presented  with  such  proofs  and  under  such  cu'cum- 
stances,  becomes  prima  fctde  evidence  both  of  execution  and 
of  delivery.  The  same  effect  is  produced  by  the  production 
of  the  deed  and  the  testimony  of  a  subscribing  witness,  or 
other  equivalent  evidence  taken  in  any  proceeding  where 
such  testimony  is  authorized,  except  in  the  case  of  a  maiTied 
woman  joining  with  her  husband.  In  such  case,  as  before 
shown,  she  must  have  acknowledged  before  the  proper 
officer,  upon  an  ex^tmination  apart  from  her  husband,  that 
that  she  executed  freely  and  without  fear  or  compulsion  of 
her  husband ;  and  those  facts  must  appear  in  the  certificate 
of  the  officer. 

But  such  evidence  is  only  prima  fade,  as  to  the  delivery, 
and  may  be  contradicted  by  the  parties.  The  party,  how- 
ever, who  undertakes  to  contradict  the  evidence,  has  the 
presumption  against  him ;  and  the  burden  rests  upon  him  of 
showing  clearly  that  there  was  no  delivery  as  indicated  by 
the  certificate  of  acknowledgment,  or  other  equivalent  proof ; 
and  that  it  was  understood  by  the  parties  at  the  time  that 
there  was  no  deUvery. 

SoQTerbye  v.  ijrden,  1  John.  Gh.  R.  251,  262;  Roberts  v.  Jack- 
son, 1  Wen.  485;  Jackson  v.  Perkins,  2  Wen.  818;  2  Abb. 
Dig.  862,  868;  Balbec  v.  Donaldson,  2  Grant's  Cases,  459; 
Boardman  v.  Dean,  84  Penn.  State  R.  2b2;  Morris  v.  Hender- 
son, 87  Miss.  492;  Bensley  v.  Atwell,  12  Cal.  281;  Little  v. 
Gibson,  89  N.  H.  505;  Bullitt  v.  Taylor,  84  Miss.  708;  Boody 
V.  Davis,  20  N.  H.  140. 
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Second  :  No  particular  manner  of  delivery,  or  even  a 
formal  one,  is  necessary.  It  is  only  essential  that  the  acts  of 
of  the  parties  should  clearly  evince  such  an  intent 

Goodrich  v.  Walker,  1  John.  Cues,  258;  Shep.  Touch.  57. 

Where  a  deed  is  retained  by  the  grantor  after  its  execu- 
tion, until  the  grantee  shall  fulfill  some  requirement  called 
for  by  the  contract,  there  is  no  delivery,  and  no  estate  passes. 
Thus  where  a  deed  was  executed,  attested  and  acknowledged, 
and  every  required  step  taken  for  its  due  execution,  but  was 
retained  by  the  grantor  until  the  payment  of  the  purchase 
money,  it  was  held  that  there  was  no  delivery,  and  no  estate 
passed,  although  in  the  meantime  the  grantor  died,  and  the 
deed  was  found  among  his  papers. 

Jackeon  v.  Dnnlap,  1  9^ohn.  Cases,  114. 

There  was  an  expressed  intent  not  to  deliver  without  the 
condition  of  payment  was  first  fulfilled ;  and  no  fulfillment 
being  shown,  and  the  grantor  having  died  in  possession  of 
the  deed,  it  could  not  take  effect.  A  delivery  cannot  be  made 
after  the  grantor's  death. 

Jackson  v.  Lee|c.  12  Wen.  106;  Stilwell  v.  Hubbard,  20  Wen. 
45,46. 

The  question  of  intention,  as  evinced  by  the  contempora- 
neous words  and  acts  of  the  parties,  has  been  regarded  as 
controlling  the  question  of  delivery,  notwithstanding  no 
actual  delivery  of  the  instrument  was  made  to  the  grantee 
during  the  lifetime  of  the  grantor,  and  it  was  found  among 
the  papers  of  the  latter  after  his  deaths 

Schmgham  v.  Wood,  15  Wen.  545;  See  also,  FeUows  v.  Fellows, 
87  N.  H.  75. 

Chancellor  Kent,  in  his  commentaries,  states  the  rule  to 
be,  that  '*  if  both  parties  be  present,  and  the  usual  formalities 
of  execution  take  place,  and  the  contract  is  to  all  appearances 
consummated  without  any  conditions  or  qualifications  annexed, 
it  is  a  complete  and  valid  deed,  notwithstanding  it  be  left  in 
the  custody  of  the  grantoiv" 

4  Vol.  Com.  455,  456. 

In  Doe  V.  KnigMy  5  Bam.  &  Oreas.  671,  it  was  held  that 
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^  where  a  party  to  an  instrument  seals  it,  and  declares  in  the 
presence  of  a  witness  that  he  delivers  it  as  his  deed,  but 
keeps  it  in  his  own  possession,  and  there  is  nothing  to  qualify 
that,  or  to  show  that  the  executing  party  did  not  intend  it  to 
operate  immediately,  except  the  keeping  of  the  deed  in  his 
hands,  it  is  a  valid  and  effectual  deed ;  and  delivery  to  the 
party  who  is  to  take  by  the  deed,  or  to  any  person  for  his 
use,  is  not  essential.''  This  was  quoted  with  approbation  by 
the  supreme  court  of  New  York  in  Scmgham  v.  Wood^  15 
Wen,  547. 

See  also,  Waddell  «.  Hewitt,  1  Iredell's  £q.  R.  475. 

The  controlling  effect  of  the  intention  of  the  executing 
party,  upon  the  question  of  delivery,  seems  to  have  been 
uniformly  acknowledged.  That  intention  must  be  proved  by 
what  was  said  and  done  by  the  parties,  and  the  circumstances 
attending  and  surrounding  the  transaction  in  each  particular 
case ;  and,  in  cases  of  any  doubt,  is  the  proper  subject  to 
submit  to  the  finding  of  a  jury. 

Thus,  where  a  deed  was  executed  by  the  grantor,  and 
delivered  to  a  third  person,  to  be  delivered  to  the  grantees, 
in  case  the  grantor  should  die  intestate,  and  the  grantor  died 
intestate,  and  the  deed  was  delivered  to  the  grantees,  it  was 
held  to  be  a  valid  delivery,  and  that  the  deed  took  effect 
from  the  time  of  the  conditional  delivery  to  the  third  person. 

Rnggles  V.  Lawson,  18  John.  28(>.  See  also,  Hatch  «.  Hatch,  9 
Haas.  807;  Tooley  v.  Dibble,  2  Hill,  641;  Goodell  v.  Pierce,  2 
Hill,  659;  Masterson  «.  Cheek,  28  HI.  72;  Prettyman  v.  Good- 
rich, id.  880;  Hurlburt «.  Wheeler,  40  N.  H.  78. 

There  is  a  class  of  cases  which  illustrate,  in  an  extreme 
degree,  the  force  allowed  by  the  law  to  the  intention  of  the 
parties  in  controlling  the  question  of  delivery  of  a  deed  of 
conveyance  of  land.  For  example  :  In  Van  Valen  v.  Scher- 
merkom,  22  Hmo.  Pr.  Rep.  416,  the  owner  of  an  estate  in 
fee  executed  and  acknowledged  a  warranty  deed  to  a  person 
therein  named,  took  it  to  the  clerk's  office  of  the  county  and 
procured  it  to  be  recorded.  The  grantor,  who  was  the  plain- 
tiff in  the  action,  was  allowed  to  testify  as  a  witness  in  his 
own  behalf  that  it  was  never  his  intention  to  deliver  the  deed, 
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and  that  he  did  not  deliver  it ;  that  the  grantee  was  not  pre- 
sent when  the  deed  was  executed,  or  when  recorded,  and 
knew  nothing  of  it  The  court  held  there  was  no  deliyery, 
on  the  ground  that  the  deposit  of  the  deed  for  record  was 
not  enough  to  constitute  a  delivery ;  that  it  must  appear  in 
addition  that  it  was  deposited  for  record  for  the  use  of  the 
grantee  ;  and  the  cases  upon  that  point  were  reviewed  by  the 
court 

See  also,  Jackson  9.  Perkins,  2  Wen.  817,  and  authorities  Uiera 
cited. 

It  is  evident  from  the  authorities  that  the  formal  execution 
of  a  deed,  and  proof  thereof,  is  no  evidence  of  its  delivery 
while  it  is  in  the  hands  of  the  maker  of  the  deed,  or  those 
who  stand  in  his  place.  Nor  will  the  delivery  for  record 
constitute  a  delivery  to  the  grantee,  unless  there  be  evidence 
of  some  kind  showing  acceptance  by  the  grantee. 

Taylor's  Lan.  and  Ten.  §§  167,  168;  Maynard  v.  Maynard,  10 
Mass.  456;  12  id.  466;  Smith  v.  South  Royalton  Bank,  82  Ver- 
mont, 841;  Bull  V.  Griswold,  19  lU.  681;  Warren  v.  Swett,  11 
Foster,  882. 

Where  a  registered  deed,  which  purports  to  have  been 
delivered,  is  lost,  the  presumption  is  that  it  was  delivered. 
But  the  presumption  arising  from  the  fact  of  its  being 
recorded,  is  rebutted  if  the  original  deed  is  produced  by  the 
grantor,  or  if  the  grantee  was  not  present  at  the  attestation 
personally,  or  by  attorney  or  agent 

In  Powers  v.  Mussell,  13  Pick.  69,  the  question  of  the 
delivery  of  a  deed  of  mortgage  was  the  main  point  in  the 
case.  The  plaintiff  filed  his  affidavit,  showing  that  the  deed 
was  lost,  destroyed  or  fraudulently  concealed ;  and  upon  that 
proof  was  allowed  to  introduce  evidence  of  the  execution  of 
the  deed,  and  to  show  by  secondary  evidence  the  contents 
thereof.  Under  this  alleged  mortgage  to  himself,  he  sought 
to  redeem  as  against  a  prior  mortgagee.  The  mortgage 
alleged  to  be  lost  was  claimed  to  have  been  made  by  Nathan 
Powers  to  the  plaintiff.  It  was  proved  on  the  part  of  the 
defence  that  the  mortgage  was  sent  by  Nathan  Powers,  the 
alleged  mortgagor,  to  the  register's  office  to  be  recorded ;  was 
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in  his  possession  again  soon  after,  remained  in  his  possession 
nntil  the  time  of  his  death,  and  after  his  death  had  remained 
in  the  possession  of  his  widow,  where  it  was  at  the  time  of 
the  trial.  It  appeai*ed,  also,  that  the  alleged  mortgagee  was 
not  present  when  the  mortgage  was  executed.  The  court 
decided  that  the  presumption  of  delivery,  arising  from  the 
plaintiff's  evidence,  was  rebutted,  and  dismissed  the  bilL 

See  Taylor's  Lan.  and  Ten.  167, 168. 

Where  the  plaintiff  loaned  one  thousand  dollars,  receiving 
ten  dollars  in  addition  to  legal  interest,  and  took  from  the 
defendant  a  bond  and  mortgage  signed  by  him  and  delivered 
to  the  plaintiff,  but  with  the  agreement  that  the  defendant's 
wife,  who  was  then  ill,  should  afterwards  sign,  and  both 
should  acknowledge  execution ;  and  afterwards  the  defend- 
ants refused  to  acknowledge  the  execution,  unless  the  plaintiff 
'would  pay  back  the  ten  dollars  usurious  interest,  which  was 
then  paid  back,  and  the  mortgage  was  acknowledged  and 
delivered,  it  was  held  that  the  bond  and  mortgage  did  not 
take  effect  as  delivered  instruments  when  fii*st  delivered  to 
the  plaintiff,  but  were  in  the  hands  of  the  plaintiff'  awaiting 
completion  and  acceptance. — {Brackett  v.  Barney^  28  N.  Y. 
333.)  The  action  was  brought  to  foreclose  the  mortgage, 
and  the  ruling  was  made  to  avoid  the  defence  of  usury. 

This  decision  was  put  upon  the  ground  that  the  bond  and 
mortgage  were  first  received  only  conditionally,  to  await  the 
further  action  of  the  parties ;  and  were  not  accepted  as  abso- 
lutely delivered,  until  after  the  transaction  had  been  cured 
of  its  usury  by  the  repayment  of  the  ten  dollars.  And  they 
likened  it  to  the  case  oi  Crosby  v.  HillyeT^  24  TFe?i.  284, 
where  it  was  shown  that  an  assignee  received  and  held  an 
assignment  for  the  benefit  of  creditors,  for  several  days  before 
he  concluded  to  accept  the  deed,  and  in  the  meantime  judg- 
ments had  been  perfected  against  the  assignor.  The  judg- 
ments were  held  to  be  good  against  the  assignment. 

If  the  court  were  right  in  their  assumption  of  facts,  as  to 
the  first  delivery,  there  can  be  no  doubt  they  disposed  of  the 
case  correctly.    The  authorities  cited  by  them  show  the  rule 
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to  be  well  established,  that  the  question  of  delivery  is  one 
of  intention ;  and  where  the  instrument  has  been  received 
for  some  other  purpose  than  to  operate  as  an  effective  instru- 
ment, it  cannot  be  treated  as  effective  until  the  other  purpose 
has  been  accomplished.  In  addition  to  cases  before  cited, 
this  principle  will  be  found  distinctly  applied  in  GhwUeau  v. 
Suydam,  21  N.  Y.  181,  182,  and  Graves  v.  Dvdley,  20  N. 

r.  79. 

In  the  case  last  cited,  it  was  held  there  was  no  delivery, 
because  the  deed  was  received  merely  to  be  ^amined  and 
returned  for  correction,  if  found  defective.  The  same  prin- 
ciple has  been  applied  in  other  States. 

See  Black  v.  Shreve,  2  Beasley,  466;  Cincinnati  R.  R.  Co. «. 
niff,  18  Ohio  N.  S.  Rep.  286;  Woodbury  «.  Fisher,  20  Ind. 
887;  Stevens  v.  Hatch,  6  Minn.  64. 

It  is  not  necessary  that  the  grantee  should  have  known  of, 
and  consented  to,  the  deed  at  the  time  of  its  delivery  to  a 
thu*d  person  for  his  benefit  It  is  enough  that  he  afterwards 
assented  to  it ;  and  his  assent  can  be  shown,  after  his  death, 
by  his  parol  declarations  made  in  his  lifetime. 

Marsh  v.  Austin,  1  Allen,  286;  Bennett  v.  Waller,  28  Ul.  97; 
Thompson  v.  Jones,  1  Head^  674. 

So,  Aso,  the  grantor  named  in  a  deed  may  show,  by  parol 
evidence,  that  he  reftised  to  accept  the  deed,  for  he  cannot  be 
made  a  grantee  without  his  consent. 

Corbett «.  Norcross,  86  N.  H.  99. 

4.  The  delivery  may  be  made  directly  to  the  grantee,  or 
to  any  person  authorized  by  him  to  receive  it. — (4  Keni^  454.) 
And  it  may  be  made  by  the  grantor  or  by  some  person  autho- 
rized by  him  to  deliver  it. — {Shep.  Touch.  57.)  It  may  be 
made  to  a  stranger  for  the  grantee,  and  when  unconditional, 
will  take  effect  immediately. — {Brown  v.  Atiatin^  35  Barb.  358, 
and  authorities  there  cited.)  The  principle  is  well  stated  in 
this  case,  that,  *^  As  a  general  rule,  the  delivery  of  a  deed  is 
complete  when  the  grantor  has  put  it  beyond  his  power  to 
revoke  or  reclaim  the  deed."    It  may  be  added,  with  equal 
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propriety,  tiiat  the  delivery  is  not  complete  until  then.    And 

it  is  equally  necessary  to  a  delivery,  that  the  grantee  shall  so 
accept  as  to  pat  it  beyond  his  power  to  return  the  deed. 

Thus  in  Gooh  v.  Broton,  34  JN'.  H.  460,  it  was  held  that 
there  was  no  delivery  which  could  make  a  deed  effectual,  so 
long  as  the  grantor  had  the  right  to  revoke  it.  In  that  case, 
the  deed  had  been  placed  in  the  hands  of  a  third  person,  to 
be  delivered  to  the  grantee  upon  the  death  of  the  gi'antor, 
provided  that  the  grantor  did  not  in  his  lifetime  recall  it, 
which  right  he  expressly  reserved.  This  was  held  to  be  no 
effectual  delivery. 

The  fact  that  a  deed  has  been  put  upon  record  by  the 
grantor,  is  sufficient  evidence  of  delivery,  but  is  only  prima 
facie  evidence,  and  may  be  contradicted. 

Bnlkley  v.  BnflBlxigton,  6  McLean,  467 ;  Wellborn  «.  Weaver,  17 
Geo.  267. 

In  the  case  last  cited,  the  maker  of  the  deed  had  delivered 
it  to  his  agent,  with  directions  to  have  it  recorded,  and  to 
keep  it  while  the  grantor  lived,  and  after  his  death  to  deliver 
it  to  the  grantee.  It  was  held  that  compliance  with  those 
instructions  by  the  agent  did  not  ef^ct  a  delivery  of  the 
deed,  on  the  ground  that  the  grantor  had  no  power  to  vest 
authority  in  his  agent  which  could  survive  him  ;  and  it  was 
not  a  good  present  delivery,  because  the  grantor  had  the 
right  to  revoke  it  during  his  lifetime. 

Where  the  question  of  delivery  depends  entirely  upon  the 
question  wliether  the  grantee  has  accepted  it,  the  geneitd 
rule  is,  that  when  the  grant  is  plainly  beneficial  to  the  gran- 
tee, his  acceptance  is  to  be  presumed,  so  long  as  there  is  no 
evidence  of  express  dissent— (Jlft^cAeW  v.  JByan,  3  Oldo  N. 
S.  377.)  In  this  case,  also,  it  was  held  that  when  a  deed  has 
been  executed  and  recorded,  courts  should  require  very  clear 
proof  to  induce  them  to  hold  that  the  maker  of  the  deed  did 
not  mean  to  part  with  his  title. 

It  may  be  stated  as  a  g^ieral  rule,  that  any  facts  and 
drcumstances  which  may  conduct  a  jury  to  a  reasonable  con- 
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cloaion  that  the  parties  to  a  deed  intended  a  deliveiy,  are 
sufficient  to  sustain  their  verdict  so  finding.  Such  facts  and 
circumstances  are  capable  of  gi'eat  variety.  The  cases  already 
cited  present  those  usually  relied  upon,  which  are  conunonly 
incident  to  such  transactions.  There  are  other  cases  illustra- 
tive of  the  same  rule. 

See  Stewart  «.  Redditt,  8  Md.  67;  Rashin  «.  Shields,  11  Geo. 
686;  Dawson  v.  HaU,  2  Mich.  890;  Harris  v.  Norton,  16  Barb. 
264. 

In  the  case  last  cited,  the  question  between  the  parties 
turned  upon  the  point  whether  the  date  of  a  mortgage  deed 
was  evidence  of  the  time  of  its  execution  and  delivery.  The 
plaintiff  claimed  under  a  mortgage  dated  August  11,  1843, 
and  the  defendant  under  a  mortgage  dated  the  10th  of  the 
same  month.  The  plaintiff's  mortgage  was  acknowledged 
on  the  day  of  its  date,  but  not  recorded  until  the  17th  of  the 
same  month.  The  defendant's  mortgage  was  not  acknowledged 
until  the  12th,  but  was  recorded  on  the  14th  of  the  same 
month.  The  case  was  submitted  to  a  referee,  who  found  that 
the  plaintiff's  mortgage  was  first  executed  ;  that  the  defend- 
ant's mortgage  was  not  made  until  the  12th,  and  was  ante- 
dated  to  the  10th.  The  supreme  court  sustained  the  findings 
and  held  the  plaintiff's  mortgage  entitled  to  a  preferenoci 
although  last  recorded,  as  the  defendant  had  notice  of  it. 
The  date  was  held  to  be  only  presumptive  evidence  of  the 
delivery,  as  the  general  rule ;  but  it  was  held  that  that 
rule  did  not  apply  where  there  was  no  proof  or  acknowledg- 
ment on  the  day  of  the  date ;  and  that  the  presumption  was 
utterly  repelled  when  it  appears  in  the  proofs  that  the  instru- 
ment continued  in  the  hands  of  the  grantor  after  its  date. 
The  doctrine  of  that  case  is  sustained  by  other  cases. 

See  £lsey  o.  Metcalf,  1  Denio,  828;  McKenzle  v.  Roper,  2  Strob- 
hart,  806. 

It  seems,  however,  to  be  the  general  rule,  especially  as 
between  the  grantor  and  grantee  of  a  deed,  that  where  nothing 
appears  in  the  evidence  to  show  that  a  deed  was  not  delivered 
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at  the  time  of  its  date,  the  presumption  is  that  it  was  deli- 
Tered  at  that  time. 

Gostigan  v.  Gonldi  5  Denio,  298;  Ford  v.  Gregory,  10  B.  Monroe, 
180;  Sweetzerv.  Lowell,  8  Maine,  446;  Breckenridges  v.  Todd, 
8  Monroe,  54;  Shep.  Touch.  72;  McGonnell  v.  Brown,  LittelPs 
Selected  Gases,  469. 

The  statutes  providing  for  the  recording  of  deeds,  and  how 
they  shall  be  executed  and  proved  to  be  recorded,  and  pro- 
viding also  that  the  record  or  a  transcript  may  be  read  in 
evidence  instead  of  the  original,  have  a  material  bearing  in 
some  cases,  upon  the  rules  of  evidence  as  to  proof  of  the 
delivery  of  a  deed.  The  recording  of  a  deed  at  the  instance 
of  a  grantee,  or  with  his  knowledge  and  assent,  is  evidence 
of  delivery. 

In  Rathbun  v.  Bathbun,  6  Barb.  103,  the  delivery  to  the 
clerk  for  record  by  the  grantor,  and  the  acceptance  of  it  by 
the  grantee,  were  held  to  be  a  perfect  delivery,  which  took 
etfeet  from  the  time  the  deed  was  delivered  for  record.  And 
in  liawell  v.  Hat/den,  40  Maine^  582,  it  was  held  that  the 
fact  that  a  deed  was  recorded  was  prima  facte  evidence  that 
it  had  been  delivered. 

See  also,  Mitchell «.  Ryan,  8  Ohio  State  Rep.  877. 

5.  When  a  deed  is  delivered  to  a  third  person  for  the  gran- 
tee, the  question  frequently  occurs,  whether  it  was  delivered 
conditionally  or  unconditionally  ;  or,  more  accurately  stated, 
whether  there  was  any  condition  to  be  fulfilled,  or  event  to 
happen,  upon  which  the  delivery  was  to  depend,  and  upon 
the  £Eulure  of  which  the  grantor  might  recall  or  revoke  the 
deed,  or  the  grantee  might  refuse  to  retain  it.  For,  as  we 
have  shown  by  the  authorities,  no  condition  will  affect  the 
question  of  delivery  unless  it  embraces  and  secures  to  the 
grantor  the  right  of  revocation,  or  to  the  gi*antee  the  right 
of  refusal.  It  is  a  proposition  too  well  established  to  be 
questioned,  that  when  the  grantor  has  put  it  beyond  his 
power  to  revoke  or  reclaim  the  deed,  he  has  delivered  it. 
Thus,  delivery  of  a  ^eed  to  a  third  person  to  deliver  to  the 
grantee  after  the  death  of  the  grantor,  or  sooner,  if  directed 
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by  the  grantor,  was,  in  the  case  last  cited,  held  to  be  a  valid 
delivery,  and  to  have  passed  the  estate  intended  to  be  con- 
veyed, from  the  time  of  the  deposit  of  the  deed  with  the  third 
person,  so  that  the  grantee  would  hold  the  estate  as  against 
subsequent  judgments  against  the  grantor,  rendered  in  his 
lifetime,  and  before  the  actual  delivery  of  the  deed  to  the 
grantee.  But  when  a  deed  is  delivered  to  a  third  person  to 
be  delivered  to  the  grantee  upon  certain  conditions,  which 
leave  it  in  the  power  of  the  grantor  to  recall  or  revoke  the 
deed,  if  the  conditions  are  not  fulfilled,  it  is  said  to  be  deli- 
vered in  escrow,  and  does  not  vest  the  estate  until  the  fulfill- 
ment of  the  conditions. 

6.  Delivery  in  escrow,  is  the  delivery  of  the  deed  to  a 
stranger,  with  express  directions  that  he  shall  deliver  it  to 
the  grantee  upon  the  fulfillment  by  the  latter  of  some  spe- 
cified condition,  as  the  payment  of  a  certain  sum  of  money^ 
or  the  performance  of  some  other  obligation  imposed  as  a 
condition  precedent,  or  upon  the  happening  of  some  event ; 
the  grantor  reserving  the  right  to  revoke  or  reclaim  the  deed^ 
in  case  the  condition  is  not  fulfilled  or  the  event  does  not 
happen.  Upon  the  performance  of  the  condition  by  the 
grantee,  or  the  happening  of  the  event,  the  grantee  is  entitled 
to  have  the  deed  delivered  to  him. 

A  delivery  in  escrow  can  be  made  only  to  a  stranger.  If 
made  to  the  grantee,  or  the  agent  of  the  grantee,  the  delivery 
becomes  absolute,  and  the  estate  vests  immediately,  notwith- 
standing the  conditions  named. 

4  Kent,  454,  455;  Taylor's  LaD.  &  Tenant,  $169;  Worrall  v 
Munn,  5  N.  Y.  28S;  Braman  v,  Bingham,  26  N.  Y.  48a-492. 

It  might  be  infbrred  from  some  of  the  text  writers,  thai 
the  word  ''  escrow"  was  indispensable  in  making  or  prescrib 
iug  the  conditions  of  delivery  to  the  third  person.  But  it 
has  been  decided  otherwise.  In  Clark  v.  GKffard,  10  Wen. 
311,  it  was  held  that  '*  It  is  not  necessary  that  the  term  escrow 
should  be  used  when  an  instrument  is^deUvered  to  a  third 
person,  in  order  to  prevent  its  taking  inunediate  effect.   That 
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ixacm  would  perhaps  evince  more  clearly  and  distinctly  than 
any  other,  the  actual  intention  of  the  parties.  But  where 
such  intention  is  indicated  in  any  other  manner,  effect  is  to  be 
given  to  it,  unlefe^the  technical  or  legal  phraseology  employed 
by  the  parties  renders  it  impracticable.  What  the  nature  of 
the  deliveiy  was,  whether  absolute  or  conditional,  and  what 
were  the  actual  intentions  of  the  parties,  are  always  questions 
of  fact  to  be  settled  by  the  jury,  where  the  evidence  leaves 
any  doubt  upon  the  subject"  The  same  doctrine  was  applied 
in  Oilberi  v.  N*  American  Ins.  Co,  23  Wen.  46. 

It  is  remarked  in  the  last  case  cited  that  "  the  cases  seem 
to  consider  a  declaration  by  the  grantor  when  he  lexecutes  the 
iDStrument,  or  delivers  it  to  a  third  person,  thai  he  delivers  it 
as  his  deedj  as  strongly  indicating  an  intention  that  it  shall 
take  immediate  effect  Such  a  declaration,  however,  is  but 
matter  of  evidence,  to  be  weighed  in  connection  with  the 
oth^  circumstances  in  the  case,  in  order  to  determine  the 
real  character  of  the  transaction." 

It  sometimes  becomes  an  important  question  to  determine 
whether  the  deed,  which  has  been  held  in  escrow^  and  deli- 
vered on  the  performance  of  the  conditions,  is  to  take  effect 
from  the  second  delivery,  or  by  relation  back  is  to  take  effect 
from  the  first  deUveiy.  Chancellor  £ent  says,  that  as  a  gen- 
eral rule,  it  takes  effect  only  from  the  second  delivery. 

4  Kent.  Com.  i&i. 

Taylor,  in  his  work  on  Landlord  and  Tenant,  §  169,  declares 
the  rule,  that ''  when  the  condition  has  been  performed,  and 
the  deed  is  finally  delivered,  it  will  take  effect  from  the  time 
of  its  first  delivery." 

An  examination  of  the  authorities  cited  by  him  does  not 
sustain  him  in  holding  that  to  be  the  general  rule.  It  is  an 
exception  to  the  rule.  In  Buggies  v.  Lawson^  13  John.  285, 
it  was  decided  that  when  a  deed  is  delivered  as  an  escrow, 
and  either  of  the  parties  die  before  the  condition  is  performed, 
and  afterwards  the  condition  is  performed,  the  deed  is  valid, 
and  takes  effect  fr'om  the  first  deliveiy.'  And  the  court 
declared  that  *'it  is  a  well  settled  rule,  with  respect  to  an 

15 
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escrow,  that  if  either  of  the  parties  die  before  the  condition 
is  performed,  and  afterwards  the  condition  is  performed,  the 
deed  is  good,  and  will  take  effect  from  the  first  delivery." 
But  that  is  one  of  the  exceptions  to  the  general  rule,  and  is 
founded  upon  the  necessity  of  the  case.  Chancellor  Kent 
states  that  rule,  in  connection  with  his  statement  of  the  gen- 
eral rule,  as  follows  :  '*  The  relation  back  to  the  first  delivery, 
so  as  to  give  the  deed  effect  from  that  time,  is  allowed  in 
cases  of  necessity  to  avoid  injury  to  the  operation  of  the  deed 
from  events  happpening  between  the  first  and  second  deli- 
very." And  he  presents  several  examples  by  way  of  illus- 
tration. 

.    See  alao,  Tooley  «.  Dibble,  2  Hill,  648 ;  GoodeU  v.  Pierce,  id.  661. 

The  subject  was  well  considered  in  Jackson  v.  Rowland^ 
6  Wen.  666,  and  the  conclusion  is  stated  in  the  reporters' 
note,  that  **  a  deed  delivered  as  an  escrow  does  not  take  effect 
until  the  condition  is  performed,  except  where  the  opera- 
tion of  the  conveyance  would  be  absolutely  defeated  unless 
the  first  delivery  should  be  permitted  to  have  effect,  as  in  the 
case  of  the  death  of  the  grantor  before  the  condition  be  per- 
formed." 

See  also,  Jackson  v.  Alexander,  19  Barb.  245. 

But  not  every  delivery  of  a  deed  to  a  stranger,  to  be  deli- 
vered to  the  grantee  upon  the  fulfillment  of  certain  conditions 
by  the  grantee,  or  upon  the  happening  of  certain  events,  is  a 
delivery  in  escrow.  Brown  v.  Austin,  35  Barb.  341,  before 
*cited,  is  an  example  of  a  delivery  to  a  third  person  to  be 
kept,  and,  on  the  happening  of  a  certain  event,  to  be  deli- 
vered to  the  grantees,  where  the  deed  was  held  to  take  effect 
from  the  time  of  the  delivery  to  such  third  person,  and  not 
to  await  in  escrow  the  delivery  to  the  grantee  in  order  to 
become  effective. 

Jacobs  V.  Alexander,  19  Barb.  243,  presents  an  example 
of  the  opposite  character.  The  delivery  to  the  third  person 
in  this  case,  was  accompanied  with  instructions  to  deliver  to 
the  grantees  respectively,  after  the  death  of  the  grf(^tor,  with 
the  further  intention  expressed :  "  If  I  recover  from  my  pre- 
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sent  sickness,  I  intend  to  retain  the  right  to  control  the  pro- 
perty myself  as  long  as  I  live."  She  recovered  and  received 
back  the  deeds,  and  kept  the  one  in  question  until  she  died. 
The  deed  was  decided  to  be  inoperative  for  the  want  of 
delivery. 

The  events  in  each  of  these  two  cases,  upon  the  happening 
of  which  the  deeds  were  to  be  delivered,  were  alike,  to  wit, 
the  death  of  the  grantor.  But  there  was  this  difference  in 
the  facts  of  the  two  cases :  In  the  first,  the  grantor  delivered 
to  the  third  party  absolutely,  reserving  or  retaining  no  power 
to  revoke  or  recall  the  deed.  In  the  last,  the  power  of  revo- 
cation was  reserved,  and  was  actually  exercised. 

It  is  essential  to  delivery  in  escrow^  that  there  should  be  a 
provision  for  delivery  to  the  grantee  upon  the  happening  of 
some  event,  or  the  performance  of  some  condition.  Where 
papens  were  delivered  to  a  third  person  to  hold  during  the 
pleasure  of  the  parties,  it  was  held  that  the  third  person  did 
not  hold  them  in  escrow,  but  as  a  mere  depositary. — {James 
V.  Vanderheydent  1  Paige,  385.)  And  where  the  deed  was 
to  be  held  until  the  grantee  should  return  from  a  certain 
journey,  and  then  was  to  be  delivered  to  the  grantor,  it  was 
decided  that  "a  deed  thus  delivered  is  not  an  escrow, 
although  the  parties  may  call  it  such,  because  there  is  no 
event  in  which  it  is  to  be  delivered  to  the  grantee.'' 

Braman  o.  Bingham,  26  N.  T.  492. 

SECTION    II. 

AS  ESTATE  IS  EXPECrTANCnr,  OB  AS  DTTERESSE  TEBMINI. 

When  a  lease  has  been  executed  and  delivered  to  com- 
mence  in  possession  at  some  time  in  the  future,  the  rights  of 
the  lessee  are  designated  by  the  statute  as  an  estate  in  expect- 
ancy, formerly  known  in  the  language  of  the  common  law  as  an 
ifUereese  termini.  The  rights  of  the  parties  to  the  lease  dur- 
ing that  period  present  some  peculiar  points  for  examination. 

1.  It  is  an  elementary  rule  of  the  conunon  law  that  the 
estate  created  by  the  lease  does  not  vest  in  the  lessee  until 
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such  time  as  he  shall  have,  according  to  the  terms  of  the 
lease,  the  light  to  the  possession  of  the  premises.  Blackstone 
states  the  rule  as  follows :  *'  Nor  indeed  does  the  bare  lease 
vest  any  estate  in  the  lessee,  but  only  gives  him  a  right  of 
entry  on  the  tenement,  which  right  is  called  his  irUerest  in 
the  tei^m^  or  iniertase  termini ;  but  where  he  has  actually  so 
entered,  and  thereby  accepted  the  grant,  the  estate  is  then, 
and  not  before,  vested  in  him." 

2  Bl.  Com.  144s  Go.  Litt.  270  a. 

Williams,  in  his  work  on  Eeal  ftoperty,  329,  says :  "  When 
the  lease  is  made,  the  lessee  does  not  become  complete  ten- 
ant by  lease,  to  the  lessor,  until  he  has  entered  on  the  lands 
let.  Before  entry,  he  has  no  estate,  but  only  a  right  to  have 
the  lands  for  the  term  by  force  of  the  lease,  called  in  law 
interesae  temdniJ^ 

See  also,  1  Piatt  on  Leases,  22,  28;  1  Wash,  on  Real  Prop.  295s 
Doe  9.  Walker^  5  Barn.  &  Cress.  117;  11  Eng.  Com.  L.  R.  892. 

The  rules  and  principles  which  govern  the  rights  known 
as  intef-esse  termini,  apply  to  all  estates  which,  by  the  terms 
of  the  lease,  are  to  commence  at  a  future  time,  since  the  cere- 
mony of  livery  of  seisin  has  been  abolished  by  statute. 

1  Washburn  on  Real  Prop.  297. 

2.  Until  the  time  of  possession  arrives,  the  lease  does  not 
completely  effect  the  creation  of  the  estate.  It  operates 
during  that  time  as  a  contract  executory,  instead  of  a  con- 
tract executed.  Instead  of  a  right  of  possession,  or  a  right 
vested,  the  lessee  has  only  a  right  in  action.  Before  posses- 
sion, the  lessor  would  be  liable  to  the  lessee  only  for  breach 
of  his  contract ;  after'  possession,  he  would  be  liable  in  tres- 
pass,  if  he  unlawfully  disturbed  the  lessee.  As  consequences, 
it  follows  that  the  lessee,  before  his  possession,  can  maintain 
none  of  the  possessory  actions  touching  the  premises ;  and 
if  loss  by  flood  or  fire  or  other  cause  happens  thereto,  the 
lessor  and  not  the  lessee  is  the  loser. 

Cleves  V.  Wllloughby,  7  Hill,  88;  Wood  v.  Hnbbell,  5  Barb.  601- 
606. 

There  is,  at  least,  one  exception  to  this  rule.  When  the 
lessor  has  only  a  reversion  or  remamder,  dependent  upon  an 
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existing  tenancy,  and  makes  another  lease  to  commence  after 
the  expiration  of  the  pre-existing  lease,  the  second  lease  will 
be  regarded  as  a  conveyance  of  so  much  of  the  lessor's  rever- 
sion or  remainder,  and  the  lessee  will  become  vested  with  the 
estate  as  the  reversioner  or  remainder-man  for  the  time 
embraced  in  his  lease. 

Bacon,  in  his  Abridgement,  Lease  jV,  states  the  rule  as  fol- 
lows :  /'K  one  having  made  a  lease  for  life  or  yeai-s  to  A  of 
lands,  afterwards  make  another  lease  for  years  to  B  of  the 
same  lands,  or  of  the  reversion  of  those  lands  ;  in  this  case 
B  hath  election  to  take  such  lease,  either  as  a  reversion  or  a 
reversionary  interest,  if  he  can  prevail  for  an  attornment  of 
A,  the  tenant  in  possession ;  or,  if  not,  yet  as  a  future  interesse 
termini^  such  lease  will  be  good  to  take  effect  in  possession 
upon  the  determination  of  the  first  lease,  be  it  by  death,  sur- 
render, forfeiture,  efBuxion  of  time,  or  in  any  other  way.  The 
reason  whereof  is,  that  when  the  lessor  has  expressly  departed 
with  and  made  over  an  interest  to  the  lessee  for  such  a  time, 
and  this  interest  cannot  take  effect  in  possession,  because  the 
lessor  himself  had  not  the  possession  to  give,  but  must  there- 
fore be  carved  and  derived  out  of  the  reversion  which  the 
lessor  had,  the  lessee,  prima  fame^  hath  a  reversion  or  rever- 
donary  interest  for  the  time,  in  the  same  mamier  as  the  lessor 
or  grantor  himself  had  ;  but  then  the  perfecting  such  a  lease 
as  a  reversion,  or  a  reversionary  interest,  to  draw  after  it  the 
rents  and  services,  depending  on  the  will  and  pleasure  of  the 
tenant  in  possession,  whether  he  will  attorn  and  become  ten- 
ant to  such  lessee  or  grantee,  or  not.  K  he  thinks  fit  not  to 
attorn,  it  cannot  pass  as  a  reversion  or  reversionary  interest.'' 
That  was  the  common  law  rule.  The  statute  of  4  Ann,  ch. 
16,  dispensed  with  the  necessity  of  attornment  by  the  tenant, 
and  consequently  took  from  him  any  right  of  election  in  the 
matter.  Such  second  lease,  therefore,  under  the  operation 
of  that  statute,  effected  an  absolute  conveyance,  and  made  the 
lessee  the  reversioner  and  landlord  of  the  first  lease. 

Doe  «.  Brown,  20  Bug.  L.  &  £q.  Rep.  S8. 
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The  same  statute  was  enacted  in  New  York,  and  still 
remains  in  force. 

1  R.  L.  526,  §  26;  1  R.  S.  p.  789,  §  146;  Mofikt  v.  Smith,  4  N.  T. 
128;  Taylor's  Lan.  and  Ten.  §  78. 

3.  But  although  the  estate  does  not  pass  while  the  right 
of  possession  is  in  abeyance,  a  present  interest  does  pass  and 
vest  in  the  lessee,  so  as  to  be  capable  of  being  transferred  by 
him ;  and  in  that  particular  it  has  been  regarded  as  distin- 
guishable from  a  mere  chose  in  action,  or  a  right  resting  upon 
an  executory  contract. 

AUaire  v.  Whitney,  1  HiU,  487;  Whitney  v.  Allaire,  1  N.  Y.  811. 

But  in  Wood  y.  Hubbell,  5  Barb.  601,  the  lease  was  treated 
as  merely  an  executory  contract,  subjecting  the  parties  to 
prosecution  for  any  breach  thereof  the  same  as  upon  other 
executory  contracts.  That  judgment  was  afBrmed  by  the 
court  of  appeals,  but  ujjon  other  points. 

10  N.  Y;  479. 

Besides,  the  beginning  of  an  estate  as  fixed  definitely  by 
the  terms  of  the  lease,  to  commence  in  possession  immedi- 
ately, or  at  some  day  named  in  the  future,  an  estate  may  be 
so  provided  for  in  the  contract  that  its  commencement  shall 
be  fixed  by  the  happening  of  some  specified  event,  or  the 
performance  of  some  condition.  Thus,  if  a  lease  for  life  be 
made  to  A,  to  conunence  in  possession  on  his  marriage  with 
B,  the  estate  begins  only  on  the  marriage.  Such  a  provision 
in  a  conti'act  of  lease  is  called  a  condition  precedent.  Black- 
stone  defines  an  estate  upon  conditio)[i  as  one  where  an  estate 
is  granted  with  an  express  qualification  inserted  in  the  con- 
tract, whereby  the  estate  granted  shall  either  commence,  be 
enlarged,  or  be  defeated  upon  performance  or  breach  of  such 
qualification  or  condition. 

2  Bl.  Com.  168, 164;  4  Kent,  126. 

The  example  given  fulfills  the  first  specification  of  that 
definition,  and  embraces  the  only  part  of  the  subject  which 
demands  examination  in  this  connection. 

It  should  be  remembered  that  such  conditions,  of  either 
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class,  may  be  inserted  in  a  lease  of  any  estate,  except  estates 
at  will  and  at  sufferance,  and  by  no  means  add  a  new  class  of 
estates  to  the  classifications  before  given. 

Conditions  precedent  inserted  to  Hx  the  commencement  of 
estates  are  to  be  construed  liberally.  If  they  are  not  capa- 
ble of  fulfillment,  according  to  the  strict  language  of  the  con- 
tract, they  should  be  complied  with  as  near  as  may  be  to  the 
meaning  and  intent  of  the  parties. 

2  Craise  Dig.  27,  28;  Ludlow  v.  N.  Y.  &  Harlem  R.  R.  Go.  12 
Barb.  448. 

Where  the  condition  precedent  is  copulative,  the  whole 
must  be  performed  before  the  estate  vests.  Thus,  whei*e 
by  the  terms  of  the  lease  it  was  provided  that  the  estate 
should  begin  on  the  marriage  of  the  lessee  with  the  lessor's 
daughter, .  and  on  the  birth  of  male  issue  by  the  marriage, 
and  the  marriage  took  place,  but  the  wife  died  without  issue ; 
the  estate  was  held  not  to  vest,  because  the  condition  was 
not  fulfilled  in  both  of  its  branches. 

2  Gniise  Dig.  28. 

Whether  a  condition  is  precedent  or  subsequent,  is  some- 
times a  difficult  question.  There  is  but  one  general  rule  to 
be  relied  upon.  The  practical  point  is,  what  was  the  inten- 
tion of  the  parties,  as  gathered  from  the  words  of  the  con- 
tract, interpreted  according  to  the  rules  applicable  to  other 
contracts.  The  time  of  the  performance  of  the  condition  has 
a  controlling  effect.  If  it  is  not  necessarily  to  be  performed 
before  the  estate  vests,  if  the  thing  to  be  done  is  of  a  con- 
tinuing character,  and  necessarily  goes  along  with  the  posses- 
sion of  the  grantee,  the  condition  will  be  construed  as 
subsequent  and  not  precedent.  Thus,  a  grant  to  a  railroad 
company  upon  the  condition  that  the  grantees  should  build 
and  maintain  a  water-tight  embankment  or  dam  across  a  cer- 
tain  stream  of  water,  and  that  said  dam  and  flood-gates  might 
be  used  by  the  grantor  for  hydraulic  purposes,  was  construed 
as  a  condition  subsequent. — {Underhill  v.  Saratoga  &  Wash- 
ington R.  li.  Co.  20  Barb,  456.)  There  the  provisions  for 
maintaining  the  structure,  and  its  continued  use  for  certain 
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purposes  by  the  grantor,  precluded  the  idea  that  the  partiea 
intended  the  performiince  of  the  condition  to  precede  the 
vesting  of  the  estate. 

In  Nicoll  V.  The  JVew  York  &  Erie  R.  R.  Co.  12  N.  Y. 
121,  which  presented  a  conveyance  upon  the  express  condi- 
tion that  the  company  should  build  their  road  within  the 
*  time  required  by  their  charter,  it  was  remarked  by  the  com* 
that  **  from  the  character  of  the  condition,  it  could  not  be  a 
condition  precedent.  Possession  and  control  of  the  land 
must  necessarily  accompany  the  construction,  and  precede  the 
completion  of  the  road." 

In  Parmelee  v.  The  Oswego  &  Syracuse  R.  R.  Co.  6  JV.  Y. 
80,  a  condition  that  the  grantee  should  have  four  years  to 
erect  salt  works,  and  should  have  only  so  much  lands  as  they 
had  actually  covered  with  their  structures  at  the  end  of  the 
four  years,  was  held  to  be  a  condition  precedent.  It  was 
Nsaid  that  <'  the  precedency  of  the  condition  must  depend  on 
the  order  of  time  in  which  the  intent  of  the  transaction 
requires  their  performance/' 
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CHAPTER  IX. 

TBEMINATION   OF  ESTATES.— WHAT   IS   MEANT   BY 
THE  TERMINATION  OF  AN  ESTATE. 


SECTION    I. 

TXBMUIATIOH  or  £STATX8  BT  LlMITATIOir. 

1.  Estates  in  fee,  their  limit  of  duration. 

2.  Qualified  fees,  their  limito. 
8.  Estates  for  life. 

4.  Terms  for  years. 

SECTION    II. 

TXHAJrOIlS  WHICH  BSQUimB  KOTIOB  TO  QUIT  TO  IVVBOT  THXIE  TbEMISATIOH. 

1.  Statutes  as  to  tenancies  at  will  and  at  sufferance. 

2.  Tenancies  at  will.    Common  law  in  regard  thereto. 

General  nUet  ttpon  that  paisU. 
l*trf(— What  estates  required  notice  to  quit  in  all  cases. 
Seamd^Whesk  it  was  expressly  agreed  that  the  tenancy  should  he  ai 

wHI,  the  rule  as  to  notice. 
Tkirdr-^When  the  holding  was  not  for  rent,  the  rule* 
Fomih^^WtMi  rent  was  due. 
8.  Tenancies  from  year  to  year  requhre  notice.    Rules  in  regard  thereto. 
Tenandes  from  year  to  year,  how  created. 

SECTION    III. 

TxBHiHAnoa  ov  Estatm  bt  tbb  TxRMiirATioir  ot  thx  pbxoiduig  Estatb. 

SECTION    IV. 
Tsbhutatioh  bt  Subkbbdbb. 

SECTION    V. 
TnuuBAnoH  of  ab  E<tatb  bt  Mbxobb. 

SECTION    VI. 

Tbxxibatiob  bt  thb  opx&atiob  or  ooBDiTioirB  or  Rx-xhtbt  ahd  Fobtxitubb. 
Thb  Obiqib,  Ghabaotbb  ajtd  Opx&atiob  or  such  Gobditiobs. 

RuUi  and  staiutee  in  ngard  thereto. 
J'trff— Distinction  he^een  a  limitation  and  a  condition. 
iSeeoni— Distinction  between  the  thing  to  be  done  and  the  condition 

of  re-entry  or  of  forfeiture. 
3%mf— Condition  of  re-entry  was  the  ultimate  remedy  of  the  landr 
lord  to  keep  his  tenant  in  sabjection. 
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Fourth — Conditions  of  re-entry  and  forfeiture  were  sabject  to  fixed 
rules.  TThat  those  rules  were.  Examination  and  review  of  the 
authorities.  Such  conditions  belong  only  to  leases — never  to 
assignments.    Authorities  upon  that  point  reviewed. 

Fifth — Conditions  must  be  lawful.    Rules  upon  that  subject. 

Sixth — These  rules  have  not  been  changed.  . 

1.  Conditions  of  re-entry  were  the  privileged  remedy  of  the  feudal  aris- 

tocracy. Subinfeudation  was  the  first  innovation.  How  it  was 
introduced.  How  abrogated  by  the  statute  quia  emptor e$.  Opera- 
tion and  effect  of  that  statute.  Its  re-enactment  in  this  country. 
Act  concerning  tenures  of  1787,  in  New  York.  Decisions  of  the 
New  York  courts  upon  this  subject  reviewed. 

2.  The  Revised  Statutes  of  New  York  upon  that  subject.    The  allodial 

or  American  system  of  real  property  considered. 
8.  The  provisions  in  the  constitution  of  New  York  of  1846  upon  the 
same  subject.    The  causes  which  led  to  their  insertion  in  the  con- 
stitution. 

SECTION    VII. 

Thb  Allodial  Thbo&t  of  Real  Peopebtt.    Its  results  upon  the  Rights 
or  THi  Pabtibs.    It  is  the  Ahebioan  System.    Its  oehe&al  besvlts 

AS  A  SrSTEX. 

Firtt — It  makes  every  tenant  in  fee  the  tenant  of  the  State.  It  makes 
his  estate  property  in  the  fHiU  sense  of  that  word,  within  the  provi- 
sion of  the  constitution,  that  "No  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law."  The  derivation 
and  meaning  of  that  provision  of  the  constitution. 

Second — Tenants  in  fee  of  the  State  are  a  class  with  distinct  rights  and 
privileges  secured  by  the  constitution. 

Third — They  are  secured  in  property  and  in  personal  rights  by  the  con- 
tract of  the  State,  which  is  made  inviolable.  What  oonstitates 
property  and  civil  rights^  and  what  is  due  process  of  law,  examined 
and  considered. 

SECTION    VIII. 

Estates  in  Fee  HEBEArrEB  to  be  cbbateo.    Constitutional  ahbnoxbnt 

AGAINST   SlAVEBT    AND   InVOLUNTABY   SeBVITUDE.      ItS  ErVECT  AGAINST 

Feudal  Sebvitude  and  bveby  vobx  ov  Inyoluntajby  Sbvitudb  ok 
Slaveby. 
First — What  relations  are  embraced  within  the  phrase  "  neither  slavery 
nor  involuntary  servitude."    Position  of  the  court  in  Tyler  v. 
Heidouy  reviewed.    Opinion  of  Attorney  General  Speed. 
Second — What  is  necessary  to  bring  a  person  within  those  relations. 

• 

SECTION    IX. 
Leases  fob  Lirs  and  fob  Yeabs.    The  EFtscT  or  the  Constitutional 
Amendment  upon  them. 
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SECTION    X. 

PsKAiTD  OF  Rent  nbcsssaat  at  CoMxoir  Law,  bbforb  the  Estatb  oax  bh 

DETS&VIHBD  FOR  XOX-PATMBNT. 

]>emand  necessaary,  except  when  otherwise  prorided  fn  the  lease. 
This  salitject  embraces  three  distfaict  points,  namely :  place  of  demand, 
time  of  demand,  and  amount  to  be  demanded. 
J'tr«^— Place  where  the  demand  most  be  made. 
,  Second — The  time  when  the  demand  must  be  made. 

Third — The  amount  to  be  demanded. 

THE  TERMINATION  OF  ESTATES- 

It  may  be  said,  generally,  that  an  estate  in  land  ceases  to 
exist  whenever  the  right  of  possession,  secured  by  the  con- 
tract which  created  it,  reaches  the  limit  fixed  in  the  contract, 
or  whenever,  by  the  terms  of  the  contract,  either  party  has  a 
right  to  terminate  it,  and  takes  such  action  as  the  law  pre- 
scribes to  make  his  election  known  to  the  other  party. 

SECTION    I. 

TEBUNATION   OF   ESTATES    BT  LIMITATION. 

Some  estates  terminate  by  the  lapse  of  time  fixed  as  their 
limit,  or  upon  the  happening  of  the  event  whereby  they  are 
to  end,  without  the  aid  of  a  notice  from  either  party  to 
the  other,  and  without  any  accompanying  ceremony  or 
aimouncement. 

1.  In  Estates  in  fee,  a  limit  to  the  right  of  possession  is 
reached  whenever  the  tenant  dies  seised  and  intestate,  and 
leaving  no  heirs  to  whom  the  estate  can  descend  according  to 
the  established  rules  of  descent 

At  common  law,  that  was  the  limitation  expressed  in  every 
lease  of  an  estate  in  fee  by  the  very  words  of  the  contract  of 
lease.  The  right  of  possession  was  secured  expressly  to  the 
grantee  and  his  heirs,  and  the  obligations  of  the  contract 
extended  suqcessively,  as  well  to  the  one  as  to  the  other.  No 
change  in  the  rule  has  been  made  by  statute,  except  that  it  is 
now  unnecessary  to  insert  the  word  heirs  in  the  deed  of  con- 
veyance in  order  to  create  or  convey  a  fee.    The  statute  pro- 
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vides  that  <*  the  term  heirs,  or  other  words  of  inheritance, 
shall  not  be  requisite  to  create  or  convey  an  estate  in  fee." — 
(1  E.  S.  748,  §  1.)  But  it  by  no  means  follows  that  the  word 
*'  heirs  "  is  to  be  understood  as  unnecessary  to  an  estate  in 
fee,  since  the  statute.  It  was  not  the  intention  to  change  the 
character  of  the  contract.  The  conveyance  is  the  same,  in  its 
legal  obligations  and  effect,  under  the  statute  as  it  was  at 
common  law,  the  only  difference  being  in  the  words  required 
to  be  expressed.  Under  the  common  law  rule,  it  was  neces- 
sary to  name  the  heirs  in  the  contract,  otherwise  the  obliga- 
tions of  the  contract  did  not  extend  to  them.  Under  the 
statute,  it  is  not  necessary  to  name  the  heirs,  because  the  stat- 
ute interpolates  that  word  with  the  same  effect  as  though 
expressed,  in  all  cases  where  no  other  limitation  is  named  in 
the  conveyance.  The  practical  effect  is  this  :  Under  the  com- 
mon law  rule,  whenever  the  owner  of  a  fee  made  a  convey- 
ance to  another  party  by  name,  expressing  no  limitation,  he 
merely  conveyed  an  estate  at  will.  Under  the  statute,  by  a 
similar  deed,  he  conveys  a  fee. .  And  as  no  person  can  hold 
a  greater  estate  than  a  fee,  and  no  person  can  lease  in  fee, 
such  conveyance  necessarily  transfers  the  whole  estate  of  the 
party  maldng  it.  In  the  very  section  last  cited,  it  is  provided 
"that  every  grant  or  devise  of  real  estate,  or  any  interest 
therein,  hereafter,  to  be  executed,  shall  pass  all  the  estate  or 
interest  of  the  grantor  or  testator,  unless  the  intent  to  pass  a 
less  estate  or  interest  shall  appear  by  express  terms,  or  be 
necessarily  implied  in  the  terms  of  such  grant.''  The  result 
would  have  been  the  same  without  this  provision. 

When  an  estate  in  fee  comes  to  its  termination,  it  is  said 
to  escheat  or  revert  to  the  State.  In  language  less  technical, 
the  grant  or  contract  of  the  State,  which  conveyed  the  right 
of  possession  from  the  State,  has  ceased  to  exist,  because 
there  is  no  longer  a  party  of  the  second  part  to  such  contract 
surviving ;  and  a  grant  of  the  State,  like  other  contracts,  can 
not  exist  without  two  parties  to  it.  For  the  want  of  a  party 
of  the  second  part,  the  right  of  the  State  to  the  immediate 
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possession  recurs  again,  the  same  as  though  the  land  had 
always  remained  ungranted. 

2.  In  base  and  qualified  fees,  that  is,  where  some  limitation 
is  fixed  in  addition  to  the  failure  of  heirs,  and  the  event 
named  happens  before  the  estate  ceases  for  the  want  of  heirs, 
the  happening  of  the  specified  event  determines  the  estate  at 
once.  The  obligations  of  the  contitict  lose  their  force,  and 
the  party  of  the  second  part  has  no  longer  a  right  of  pos- 
session. 

8.  In  estates  for  life  or  lives,  the  estate  ceases  with  the  life 
or  lives  upon  which  its  duration  was  made  to  depend  by  the 
express  terms  of  the  contract.  There  may  also,  in  this  class 
of  estates,  be  some  contingent  event  named  in  the  contract 
creating  the  estate,  the  happening  of  which  may  determine 
the  estate  before  the  death  of  the  parties  named. 

4.  In  estates  or  terms  for  years,  the  right  of  possession 
ends  whenever,  in  the  effluxion  of  time,  the  period  of  limita- 
tion is  reached.  And  whenever  an  estate  ceases,  the  owner 
of  the  reversion  of  that  estate  then  has  the  immediate  right 
to  the  possession  of  the  land.  In  all  estates,  except  fees,  the 
owner  of  the  next  immediate  reversion  must  be  the  party  to 
some  other  grant  or  lease,  which  gives  him  the  right  of  pos- 
session ;  that  is,  he  is  the  tenant  of  some  other  estate,  inter- 
mediate the  State  as  the  absolute  proprietor  of  the  land  and 
the  estate  which  has  ceased  to  exist,  except  in  case  the  State 
shall  grant  or  lease  lands  for  a  less  estate  than  a  fee,  when 
of  course  the  State,  by  reason  of  its  absolute  property,  is  the 
reversioner. 

The  foregoing  are  general  rules  and  principles,  so  common 
and  well  defined,  as  to  require  only  a  plain  statement  in  order 
to  be  completely  understood.  We  have  not  yet  reached 
litigated  or  questionable  grounds. 
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SECTION    II. 

TENANCIES   BEQUIRmG  NOTICE   TO  QUIT: 

There  are  tenancies  which  cannot  be  determined  without 
the  service  of  a  notice  to  quit 

1.  In  New  York,  it  is  provided  by  statute  that  wherever 
there  is  a  tenancy  at  will,  or  by  sufferance,  created  by  the 
tenant's  holding  over  his  term,  or  otherwise,  the  same  may 
be  terminated  by  the  landlord's  giving  one  month's  notice  in 
writing  to  the  tenant,  requiring  him  to  remove  therefrom. 

1  R.  S.  746,  §  7. 

At  common  law,  tenants  at  sufferance  were  not  entitled  to 
notice  of  any  kind  or  in  any  form.  Such  tenants  were  not 
regarded  as  standing  in  privity  of  estate  with  the  proprietor 
of  the  land.     They  held  by  wrong  and  not  by  contract. 

4  Kent's  Com.  116;  Jackson  v.  Parkhurst,  6  John.  128;  Jackson 
V.  McLeod,  12  id.  182;  Livingston  «.  Tanner,  14  N.  Y.  66. 

The  statute,  by  requiring  the  thirty  days'  notice,  has 
changed  the  character  of  an  estate  at  sufferance.  Until  the 
service  of  the  notice  to  quit,  and  until  the  expiration  of  the 
thirty  days'  thereafter,  the  rights  of  the  tenant  are  the  same 
as  though  he  was  in  possession  under  a  contract  of  lease. 
The  statute,  in  effect,  gives  him  such  contract.  But  notwith- 
standing the  statute,  it  is  still  decided  that  the  tenant  at 
sufferance  does  not  hold  by  contract  or  privity  of  estate. 

The  People  v.  Simpson,  28  N.  Y.  60. 

2.  At  common  law,  a  mere  tenant  at  will  was  not  entitled 
to  notice,  although  the  tenancy  differed  from  an  estate  at  suf- 
ferance in  this,  that  the  tenant  at  will  held  in  privity  of 
estate.  He  had  rights  of  posession  secured  by  a  contract,  and 
was  not  in  by  wrong. 

Whether  that  estate  could  be  terminated  without  a  notice, 
has  been  a  source  of  much  question  and  litigation,  and  is  still 
a  point  of  some  difficulty  and  conflict  The  statute  requiring 
the  thirty  days'  notice  has  not  relieved  the  difficulties  which 
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belonged  to  the  common  law  in  that  respect,  for  the  statute 
applies  only  to  estates  at  will,  which,  at  conmion  law,  required 
no  notice.  It  does  not  embrace  those  which  required  six 
months'  notice  in  order  to  effect  their  determination.  *  Conse- 
quently the  practical  question  now  is,  whether  an  estate  at 
will  requires  a  notice  of  thirty  days  or  of  six  months ;  or,  more 
properly,  when  the  one  aud  when  the  other.  Some  general 
rules  upon  this  subject  may  be  deduced  from  the  authorities. 

Fjbst  :  Every  estate  which,  for  all  purposes,  was 'regarded 
as  an  estate  at  will,  required  no  notice  to  quit  at  common 
law,  and,  of  course,  requires  a  notice  of  thirty  days,  under 
the  statute. 

Second  :  When,  by  the  contract  of  holding,  it  is  expressly 
provided  that  the  tenancy  shall  be  held  at  the  will  of  the 
parties,  that  is,  that  either  party  may  put  an  end  to  it  at 
pleasure,  it  belongs  to  the  class  of  estates  at  will,  which 
required  no  notice  at  common  law,  and  which  do  require 
the  thirty  days'  notice  under  the  statute  ;  and  the  reservation 
of  rent,  payable  yearly  or  otherwise,  will  not  take  it  out  of 
that  class. 

1  Wash,  on  Real  Prop.  875;  1  Piatt  on  Leases,  664;  Jackson  v. 
Bryan,  1  John.  Rep.  828;  Allen  v.  Jaquish,  21  Wen.  628,  681. 

The  subject  of  notices  to  quit  is  generally  regulated  by 
statutes  in  most  if  not  all  the  States.  But  such  statutes  do 
not  prevent  parties  from  making  such  provisions  as  they 
please,  specifying  the  notice  and  the  time  of  its  service,  or 
dispensing  with  it  entirely  ;  and  where  there  is  an  agreement 
iu  that  respect,  the  agreement  must  be  held  to  control,  unless 
the  statute  directs  otherwise.  As  to  tenancies  at  sufferance, 
however,  there  can  be  no  agreement,  for  such  tenancies  can 
not  exist  by  agreement.  The  moment  the  parties  make  an 
agreement  in  regard  to  them,  they  cease  to  be  tenancies  at 
sufferance. 

Third:  When  a  party  is  permitted  to  hold  possession 
without  any  express  contract  as  to  the  holding,  under  cir- 
cumstances which  imply  that  the  relation  of  landlord  and 
tenant  for  the  purpose  of  rent  was  not  intended  or  contem- 
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plated  by  the  parties,  it  falls  within  the  class  of  estates  at 
will,  in  every  sense  of  the  phrase,  and  at  common  law  required 
no  notice. 

Jackson  v.  Bradt,  2  Cainea,  174;  Doe  v.  Qnigly,  2  Campb.  506 1 
Burns  v.  Bryant,  81  N.  T.  458;  Williams  «.  Deriar,  81  Mis- 
souri R.  18. 

In  Boe  y.  JLeea^  2  Wm.  Black  Bep.  1173,  the  rule  is  stated 
as  follows  :  **  All  leases  for  uncertain  times  are  prima  fade 
leases  at  will,  and  it  is  the  reservation  of  an  annual  rent  that 
turns  them  into  leases  from  year  to  year  to  year.  A  general 
taking  under  another,  without  limitation  of  time  or  reserva- 
tion of  an  annual  rent,  can  be  no  other  than  an  estate  at  wilL" 
And  in  Jackson  v.  Bryauy  1  John*  Bep.  327,  before  cited,  it 
was  remarked  that  "  it  is  true  that  the  reservation  of  a  yearly 
rent  is  one  of  the  criteria  by  which  to  distinguish  a  tenancy 
from  year  to  year ;  but,  in  good  sense,  the  landlord's  right  to 
sue  for  use  and  occupation  is  equivalent  to  an  express  reseiv 
vation  of  rent"  The  "good  sense"  of  the  doctrine  thus 
stated  cannot  be  denied.  Its  application  to  the  case  then 
before  the  court  is  another  question,  which  may  not  be  so 
clear,  because  it  may  not  be  certain  that  the  landlord  could 
have  sustained  an  action  for  use  and  occupation. 

The  same  doctrine  was  applied  in  Jackson  v.  Lanffheadf  2 
John.  Bep.  75,  which  was  an  action  of  ejectment  by  the 
mortgagee  against  the  mortgagor  in  possession,  and  the  plain- 
tiff was  defeated  because  he  had  not  served  on  the  defendant 
a  six  months'  notice  to  quit.  A  similar  decision  was  made 
in  Jackson  v.  Green^  4  John.  186. 

It  will  not  be  pretended  that  the  plaintiff,  in  either  of  the 
two  cases  last  cited,  could  have  maintained  an  action  for  use 
and  occupation,  or  for  the  recovery  of  rent,  in  any  form.  The 
decisions  were  made  upon  no  such  pretence.  The  doctrine 
was  plainly  announced  '*  that  no  person  who  holds  land  by 
another's  consent,  for  an  indefinite  period,  ought  ever  to  be 
evicted  by  ejectment,  at  the  suit  of  such  party,  without  a  pre- 
vious notice." — (2  John.  75,  76.)  The  decision  was  directly 
in  conflict  with  all  previous  authorities,  not  only  in  the  doc- 
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trine  proclaimed,  but  in  the  disposition  of  the  question  before 
the  court  It  had  been  uniformly  held  that  neither  the  mort- 
gagor in  possession  nor  his  tenant,  under  a  lease  made  subse- 
quent to  the  mortgage,  was  entitled  to  a  notice  to  quit  as  a 
step  preliminary  to  an  action  of  ejectment 

Keech  v.  Hall,  Doug.  21;  Doe  v.  Gfiea,  5  Bingh.  421. 

That  departure  from  the  rule  of  the  common  law  was  evi- 
dently induced  by  a  strong  impression  on  the  minds  of  the 
judges,  that  it  was  dealing  harshly  with  a  mortgagor  in  pos- 
session to  subject  him  to  an  action  of  ejectment  in  behalf  of 
the  mortgagee  without  any  preliminary  warning  or  notice. 
Their  personal  ideas  of  what  the  law  should  be  were  stronger 
than  their  respect  for  the  law  as  it  was,  and  .they  frankly 
SQl>8tituted  the  one  for  the  other,  as  the  rule  for  their  judi- 
cial action.  There  was  one  thing  to  commend  it,  it  favored 
a  more  liberal  policy  towards  mortgagors  in  possession,  as 
against  their  mortgagees.  A  few  years  later,  the  legislature 
more  effectually  extended  that  policy  by  providing  that  the 
mortgagee  should  not  have  ejectment  at  all,  as  one  of  the 
remedies  for  the  recovery  of  the  possession  of  the  mortgaged 
premises. — (2  li,  S.  312,  §  57.)  The  change  of  the  common 
law  rule,  which  was  thus  projected  by  the  court  to  mitigate 
the  supposed  hardships  of  a  particular  case,  was  arrested ; 
and  the  common  law  doctrine  of  a  six  months'  notice  to  quit 
has  never  smce  been  expanded  and  applied  in  the  broad  man- 
ner declared  in  the  opmion,  from  which  the  foreging  quota- 
lion  upon  the  subject  is  made. 

FouKTH  :  When  the  tenancy  is  held  for  an  uncertain  time, 
under  either  an  express  or  an  implied  contract,  and  rent  has 
been  paid,  or  might  be  recovered,  the  estate  becomes  a  ten- 
ancy from  year  to  year,  for  the  purpose  of  a  notice  to  quit, 
and  the  notice  must  be  the  six  months's  notice  of  the  common 
law. 

2  Cruise  Dig.  261 ;  Jackson  v.  Bradt,  2  Gaines,  174;  Post  v.  Post, 
14  Barb.  266  to  268,  and  the  authorities  there  cited;  4  Kent's 
Com.  118, 114;  Wright  «.  Mosher,  16  How.  Pr.  Rep.  468,469; 
Jackson  v.  Salmon,  4  Wen.  827;  Taylor's  Lan.  and  Ten. 
§§  66,  61. 

16 
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It  is  true  that  Chancellor  Kent,  after  stating  the  rule  as 
here  stated,  added  rather  qualitiedly,  that  "'  if  the  party  came 
into  possession  with  the  consent  of  the  owner,  and  for  an 
indefinite  period,  he  is  entitled  to  notice  to  quif  And  he 
cites  several  cases  as  authority  for  that  assertion  of  the  rule ; 
but  the  cases  cited  do  not  sustain  such  a  doctrine. 

The  case  of  Jackson  v.  Bryan,  1  John*  322,  as  we  have 
here  shown,  held  that  there  must  be  an  express  or  an  impUed 
reservation  of  rent  to  require  a  notice  to  quit,  and  the  case 
was  made  to  turn  on  the  assumption  that  the  tenant  was  liable 
in  an  action  for  rent  The  court  declared  that  *'  the  land- 
lord's right  to  sue  for  use  and  occupation  is  equivalent  to  an 
express  reservation  of  rent." 

The  case  of  Jackson  v.  Wheeler,  6  John.  272,  was  a  similar 
case,  and  was  decided  on  the  authority  of  Jackson  v.  Bryan* 

Philips  V.  Covert  7  John.  1,  merely  held  a  tenant  at  will 
liable  in  an  action  for  voluntary  waste.  In  an  elaborate  note 
to  that  case,  the  authorities  upon  this  subject  are  generally 
reviewed  ;  and  the  conclusion  of  the  annotator  is  unqualifiedly 
expressed,  that  the  receipt  of  rent,  or  the  right  to  recover 
rent,  of  a  tenant  at  will,  is  the  distinguishing  feature  between 
the  tenancies  of  that  character  which  require  a  notice  to  quit 
and  those  which  do  not. 

Another  case  cited  was  Brady  v.  Oovel,  4  Cow.  349,  which 
was  an  action  of  assumpsit  for  use  and  occupation  of  a  house 
and  lot.  The  defence  was,  that  by  express  agreement  the 
defendant  wa^  to  hold  free  from  rent,  except  a  small  sum  due 
as  ground  rent  to  a  third  pfirty.  There  was  no  limitation  as 
to  the  time  of  holding.  The  answer  to  that  was,  that  the 
tenancy,  as  first  constituted,  had  been  terminated  by  a  notice 
to  quit,  and  the  plaintiff  sought  to  recover  rent  only  for  the 
holding  over  after  the  expiration  of  the  time  fixed  by  the 
notice.  The  court  held  that  the  plaintiff  could  recover  for  the 
holding  over,  but,  by  reason  of  another  rule  of  law,  only  for 
the  small  sum  of  the  ground  rent,  as  provided  in  the  first  agree- 
ment The  other  rule  of  law  referred  to  was  stated  by  the 
court  as  follows  :  ^*  The  notice  to  quit  terminated  the  tenancy 
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at  will,  and  converted  it  into  a  tenancy  from  year  to  year. 
The  implication  arises  of  a  tacit  consent  on  both  sides  that 
the  tenant  shall  hold  from  year  to  year  at  the  former  rent." 
And  the  reporter  has  shown  in  a  note  to  Jackson  v.  Wheder 
that  the  rule  tjfiere  adopted  was  directly  at  variance  with  the 
principle  of  the  English  decisions  on  the  subject  of  notice. 
He  evidently  assumed  that  the  case  disregarded  the  distinc- 
tion which  rests  upon  the  liability  to  rent 

If  the  rule  was  to  be  adopted  that  every  party  who  comes 
into  possession  with  the  consent  of  the  owner  for  an  indefinite 
period,  was  entitled  to  notice  to  quit  as  a  tenant  from  year  to 
year,  there  would  be  no  tenancies  at  will.  That  class  of 
estates  would  be  entirely  expunged  by  such  a  rule,  for  it  not 
only  seems  to  be  well  settled  that  the  six  months'  notice  does 
not  belong  to  tenancies  at  will,  but  it  would  be  entirely 
inconsistent  with  such  an  estate  to  require  such  a  notice.  All 
the  authorities  agree  that  to  bring  a  tenancy  at  will  within  the 
reach  of  the  notice,  it  must  be  changed  to  a  tenancy  from 
year  to  year.  It  was  a  change  long  since  made  by  the  courts, 
in  obedience  to  the  demands  for  greater  security  to  tenants 
^t  will.  Chancellor  Kent  charkcterizes  the  change  that  was 
thus  made  as  *'  a  species  of  judicial  legislation,  tempering  the 
strict  letter  of  the  law  by  the  spirit  of  equity." 

4  Kent's  Com.  115. 

Calling  a  tenancy  at  will  a  tenancy  from  year  to  year,  for 
the  purpose  of  changing  the  rights  of  the  parties  to  corres- 
pond, was  equivalent  to  a  decree  changing  the  law  to  that 
effect  It  was  first  applying  a  new  name,  and  then  adminis- 
tering the  law  as  though  the  name  was  a  true  one.  A  tenant 
at  will  is  in  possession  under  a  very  different  contract  from 
that  under  which  a  tenant  from  year  to  year  holds.  It  was 
well  remarked  in  Park  v.  Castle^  19  How.  Pr.  Rep,  30,  that 
"  the  distinction  between  a  tenancy  at  will  and  one  from  year 
to  year,  is  as  well  defined  as  that  between  one  for  life  and 
one  for  years.  There  is  no  such  estate  as  one  '  at  will  from 
year  to  year.'  The  assertion  that  there  is  such  a  tenancy  as 
one  '  at  will  from  year  to  year,'  is  a  solecism."    But  however 
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anomalous  and  solecistic  may  have  been  the  rule  of  law  which 
makes  a  tenant  at  will  a  tenant  from  year  to  year,  for  the 
purpose  of  a  notice  to  quit^Jt  has  been  too  long  established 
to  be  questioned.  We  have  assumed  to  criticise  its  origin 
and  peculiarities  only  that  the  rule  itself  might  be  the  better 
understood. 

3.  Tenancies  from  year  to  year  can  be  determined  only  by 
a  notice  to  the  tenant  by  the  landlord,  to  remove  from  the 
premises,  or  by  the  tenant  to  the  landlord  that  he  intends  to 
remove,  or  by  a  suiTcnder  in  a  legal  manner. 

^  Doe  V.  Ridout,  6  Taun.  R.  618;  Pagsley  o.  Aiken,  11  K.  Y.  406; 

1  Wash,  on  Real  Prop.  882;  1  Cruise  Dig.  160. 

Such  tenancies  are  determinable  at  the  option  of  either 
party,  to  be  indicated  by  giving  the  regular  notice. 

Doe  V.  Brown,  8  East.  166;  Jackson  v.  Salmon,  4  Wen.  827. 

The  notice  to  quit  must  be  for  a  half  year  ending  at  the 
expiration  of  the  year.  If  it  end  at  any  other  time,  or  if  it 
fall  short  of  the  half  year,  it  does  not  determine  the  tenancy. 

Right  V.  Darby,  1  Term  R.  159;  Doe  «.  Donovan,  2  Gampb.  78; 
Leighton  v,  Theed,  1  Ld.  Raym.  707;  1  Wash,  on  Real  Prop. 
882. 

The  time  can  be  fixed  by  the  parties  differently  from  the 
time  allowed  by  the  law.  Where  it  was  expressly  provided 
in  the  lease,  that  the  tenant  should  always  be  subject  to  quit 
at  three  months'  notice,  it  was  held  to  constitute  a  quarterly 
tenancy,  which  might  be  terminated  by  a  three  months'  notice 
to  quit,  expiring  on  the  same  day  of  the  year  it  commenced, 
or  on  any  corresponding  quarter  day.  It  was  so  held,  not- 
withstanding the  tenant  entered  about  the  middle  of  one  of 
the  usual  quarters. 

Kemp  V.  Derrett,  8  Gampb.  610;  Doe  v.  Porter,  8  Term.  R.  18. 

If  the  tenancy  be  from  month  to  month,  the  same  principle 
requires  a  month's  notice.  There  must  then  be  a  notice  to 
quit  of  one  month,  ending  at  the  close  of  the  month. 

Anderson  v.  Prindle,'28  Wend.  616;  Doe  v.  Hazell,  1  Esp.  Rep. 
94;  Taylor's  Lan.  and  Tenant,  §  476. 

Or,  if  the  tenancy  be  for  a  week,  or  any  other  period,  the 
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notice  must  correspond  with  the  period  named.  Notice  to  a 
weekly  tenant  to  quit  at  the  end  of  his  tenancy  next  after  one 
week  from  the  date  of  the  notiee,  was  held  good. — {Doe  v. 
ScoUj  6  Bzfiff.  169.)  The  notice  may  be  to  quit  on  a  parti- 
cular day  named,  which  must  be  the  day  after  the  last  day 
of  the  term,  or  it  may  be  to  quit  at  the  end  of  the  current 
period  of  the  tenancy. 

Currier  v.  Barker,  2  Gray.  224;  Prescott  v.  Elm,  7  Cush.  846; 
Baker  v.  Adams,  6  id.  99;  Ooakes  «.  Monroe,  8  id.  282;  Prin- 
dle  V.  Anderson,  19  Wend.  891;  S.G.  28  id.  6lB. 

A  notice,  in  form  as  follows,  was  adjudged  to  be  good  : 
Take  notice,  that  I  hereby  require  you  to  quit  and  deliver 
up  to  me  the  possession  of  the  house  and  premises  you  hold 
of  me  (describing  the  premises),  at  the  end  and  expiration  of 
the  current  year,  of  your  tenancy  thereof,  which  shall  expire 
next  after  the  end  of  one  half  year  from  the  date  hereof. 

Doe  V.  Bntler,  2  Esp.  689;  Taylor's  Lan.  and  Ten.  §  477. 

The  notice  must  be  served  between  the  immediate  parties 
to  the  lease,  as  they  exist  at  the  time  of  the  service.  When 
a  tenant  from  year  to  year  has  underlet  from  year  to  year, 
the  first  lessor  cannot  end  the  second  tenancy  by  serving  a 
notice  to  quit  on  the  second  lessee,  because  there  is  no  pri- 
vity, that  is,  no  contract  between  them. — (Pleasant  v.  Benson^ 
14  JEast.  234.)  The  notice  should  be  by  the  first  lessor  to 
his  lessee,  or  by  the  second  lessor  to  his  lesse.e.  Nor  can  the 
interest  of  the  second  lessee  be  determined  by  the  surrender 
of  his  lessor  to  the  first  lessor. 

1  Piatt  on  Leases,  108, 104. 

The  reason  of  this  rule  is  found  in  the  fact  that  the  notice 
to  quit  is  a  thing  which  is  required  only  from  a  landlord  to 
his  immediate  tenant.  To  entitle  a  party  to  notice  to  quit, 
he  must  be  the  tenant  of  some  particular  estate,  and  the 
notice  must  come  from  the  immediate  reversioner  of  that 
estate.  It  was  decided  in  Jackson  v.  Sample,  1  John.  Cases, 
231,  that  a  person  in  possession  as  a  servant  or  bailiff,  was 
not  entitled  to  notice. 

And  in  Jackson  v.  Stackhotise,  1  Cow.  122,  one  who  had 
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possession  of  land  under  a  oontract  of  purchase,  was  held  not 
entitled  to  notice  to  quit. 

It  is  clear,  from  all  the  authorities,  that  whenever  a  tenant 
holds  possession  under  a  contract,  express  or  implied,  which 
gives  the  right  of  possession  from  year  to  year,  or  from  quar- 
ter to  quarter,  or  month  to  month,  or  week  to  week,  or  any 
other  periodical  time  agreed  upon  by  the  parties,  the  right 
of  possession  cannot  be  determined  without  a  notice.  If  not 
expressed  in  the  contract  that  no  notice  shall  b^  required, 
and  if  there  is  no  express  agreement  what  the  notice  shall 
be,  the  law  interpolates  as  a  part  of  the  agreement,  that  the 
tenant's  right  of  possession  shall  not  end  at  the  expiration  of 
any  of  the  periods  named,  unless  there  has  been  previously 
served  a  notice  by  one  of  the  parties  on  the  other,  that  it 
shall  then  cease  ;  which  notice  must  be  served,  in  case  of  a 
tenancy  from  year  to  year,  a  half  year  before  ;  and  when  the 
tenancy  is  for  a  less  period,  for  the  length  of  time  embraced 
in  the  period.  This  provision  as  to  notice  is  just  as  much  a 
part  of  the  contract  of  lease,  as  though  it  was  inserted  in  the 
express  words  of  the  contract,  unless,  as  before  remarked,  it 
is  differently  provided  by  the  terms  of  the  lease.  The  par- 
ties are  at  liberty  to  agree,  if  they  please,  for  notice  of  less 
time  than  the  law  prescribes,  or  for  no  notice  at  all ;  but  in 
the  absence  of  any  specific  provision,  the  law  supplies  the 
requirement  of  the  notice,  and  makes  it  a  substantial  part  of 
the  contract,  as  effectually  ajs  it  supplies  the  rate  of  interest, 
or  days  of  grace  in  a  promissory  note. 

There  are  cases  in  which  it  has  been  declared  that  the  six 
months'  notice  in  tenancies  from  year  to  year  has  been  abro- 
gated by  the  statutes*  as  to  summary  proceedings.  The  point 
is,  that  while  the  landlord  cannot  have  his  action  of  ejectment 
without  first  serving  his  six  months'  notice,  he  can  put  the 
tenant  out  by  summary  proceedings,  without  such  notice. 
The  first  case  which  intimates  such  a  notion,  is  Kichols  v. 
Williams^  8  Cow.  13.  That  was  a  sununary  proceeding 
under  the  statute  of  1820  {Law$  of  1820,  p.  176),  against 
the  tenant  as  a  tenant  at  will,  and  after  the  service  and  expi- 
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ration  of  three  mocths'  notice  to  quit,  as  was  then  provided 
for  all  estates  at  will  and  by  sufferance.  The  point  of  defence 
was,  that  the  estate  was  a  tenanc}*^  from  year  to  year,  and 
entitled  to  a  six  months'  notice.  The  court  held  it  to  be  a 
tenancy  at  will,  and  only  entitlefl  to  three  months'  notice. 
But  it  was  said  that  *^  a  tenant  from  year  to  year,  though,  in 
ejectment,  he  is  entitled  to  six  months'  notice,  yet  in  this  pro- 
ceeding is  not  entitled  to  any  notice." 

That  remark  "was  a  mere  dictum,  and  was  evidently  made 
without  consideration  or  reflection.  It  is  true,  that  the  statute 
of  1820  named  tenants  from  year  to  year,  among  others,  as 
liable  to  be  removed  by  summary  proceedings.  But  that 
statute  did  not  assume  to  terminate  estates,  or  change  the 
laws  upon  that  subject.  It  merely  provided  the  landlord 
with  proceedings  to  remove  the  tenant  after  his  estate  was 
terminated.  Hence  the  tenant  from  year  to  year  was  not 
subject  to  be  removed  by  such  proceedings  until  the  termi- 
nation of  his  estate,  and  the  termination  could  not  be  effected 
without  the  service  of  the  six  months'  notice  as  required  by 
the  common  law. 

There  are  two  other  cases  of  later  date,  of  a  similar  cha- 
racter, namely  :  Prouty  v.  Prouty^  5  How.  Pr.  R.  81,  and' 
Park  V.  Castle,  19  id,  30.  Each  was  a  proceeding,  under  the 
statute  providing  summary  proceedings,  to  remove  a  tenant 
from  year  to  year  from  the  demised  premises.  The  six 
months'  notice  had  not  been  served  in  either  case.  In  each 
case  the  court  arrived  at  the  conclusion  that  a  tenancy  from 
year  to  year  could  be  terminated  by  sununary  proceedings, 
without  the  six  months  notice  of  the  common  law.  But 
while  they  concurred  in  the  general  result,  they  disagreed  iu 
the  mode  of  reaching  it.  The  last  named  case  holds  that 
there  is  no  longer  a  tenancy  from  year  to  year,  in  consequence 
of  changes  made  by  the  Revised  Statutes,  except  where  they 
are  created  by  an  express  agreement  ip  writing.  The  other 
holds  that  no  change  has  been  wrought  in  the  common  law 
rule  upon  the  subject,  except  that  one  months's  notice  has 
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been  substituted  by  the  statute  for  the  six  months'  notice  of 
the  common  law. 

These  changes  are  attributed  to  changes  in  three  different 
statutes.  In  Park  v.  Castle^  it  was  held  that  there  could  be 
no  implied  tenancy  from  year  to  year,  because  of  the  change 

« 

of  the  statute  of  frauds,  whereby  "  every  contract  for  the 
leasing  for  a  longer  period  than  one  year  "  should  be  void — 
(2  li,  ti.  135,  §  8.)  Before  that  statute  the  time  was  three 
years.  As  a  consequence,  it  is  claimed,  in  the  argument  of 
the  court,  that  "  when  a  tenant  for  a  year,  or  for  one  or  more 
years,  holds-over  after  the  expiration  of  his  term,  without  any 
express  agreement,  but  with  the  assent  of  his  landlord,  the 
law  implies  that  he  holds  the  premises  upon  the  former  terms 
for  another  year.  Hence  he  may  be  turned  out  of  possession 
summarily,  without  any  previous  notice,  at  the  end  of  any 
year  he  so  holds  over,  because  his  term,  that  the  law  fixes 
for  him,  then  expires,  and  he  knows  without  notice  that  he 
cannot  continue  in  possession  longer,  unless  he  has  permis- 
sion from  his  landlord." 

That  is  the  argument  upon  which  the  decision  is  made  to 
turn.  K  it  is  wrong  in  its  construction  of  the  statate  of 
frauds,  the  decision  itself,  is  wrong.  In  Provty  v.  Pronty^ 
the  court  expressed  a  different  opinion  upon  that  point,  hold- 
ing that  a  tenancy  from  year  to  year  could  be  created  by  an 
implied  contract,  or  by  a  contract  not  in  writing,  notwith- 
standing the  statute,  on  the  ground  that  a  tenancy  from  year 
to  year  did  not  necessarily  imply  or  require  a  contract  of 
lease  for  a  period  longer  than  a  year.  That  a  lease  from 
year  to  year  is  not  necessarily  for  a  longer  time  than  one 
year,  is  self-evident.  It  will  terminate  with  the  first  year,  if 
the  six  months'  notice  is  served  in  time.  This  is  equally  true 
of  a  contract  implied  from  holding  over  after  the  expiration 
of  a  term  for  years.  Now,  it  is  a  doctrine  well  settled,  that 
the  statute  of  frauds  does  not  apply  to  a  contract  which  may 
be  performed  within  the  time  limited,  although  it  is  not  per- 
formed within  the  time.  "  A  verbal  agreement  to  provide 
for  a  person  during  his  life,  is  valid,  notwithstanding  the  sta- 
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tute  of  frauds,  inasmuch  as  he  might  die  within  a  year,  and 
the  statute  extends  only  to  agreements  which  cannot  be  per- 
formed within  one  year." — (JDreMer  v.  Drenaery  35  Barb. 
573.)  The  doctrine  was  announced  that  the  statute  applies 
only  to  agreements  which  are,  by  express  stipulation,  not  to 
be  performed  within  a  year,  or  which,  from  their  very  nature, 
cannot  be  performed  within  that  time. 

In  Kent  v.  KerUy  18  Pick.  569,  a  parol  agreement  that  one 
party  might  cut  certain  trees  on  the  land  of  the  other,  at  any 
time  within  ten  years,  was  held  to  be  valid,  on  the  ground 
that  the  trees  might  have  been  cut  within  a  year,  although 
they  were  not  And  in  Peters  v.  iTAc  Inhabitanta  qf  West- 
borough^  19  Pick.  364,  an  agreement  by  parol  to  support  a 
child  eleven  years  old  until  she  was  eighteen,  was  held  valid, 
on  the  ground  that  it  might  have  been  performed  within  the 
year,  as  the  child  might  have  died  within  the  year,  although 
she  did  not.    A  similar  decision  is  reported  in  20  Pick.  506. 

There  can,  therefore,  be  no  reasonable  doubt  that  a  parol 
or  implied  lease,  creating  a  tenancy  from  year  to  year,  is 
valid,  notwithstanding  the  statute  of  frauds. 

There  is  another  ground  upon  which  it  would  be  valid.  A 
parol  lease  fbr  more  than  one  year  is  valid  for  one  year ; 
and  if  the  lessee  enters  and  continues  to  hold  beyond  the 
year,  hia  holding  becomes  a  tenancy  from  year  to  year. 

i  Abb.  Dig.  p.  80,  §  678;  Schuyler  v.  Leggett,  2  Cow.  660;  The 
People  V.  Rickert,  8  Cow.  226;  1  Wash,  on  Real  Prop.  891;  2 
Smith's  Leading  Gases,  76;  22  Conn.  R.  426. 

In  Lovnsbury  v.  Snyder^  31  N.  Y.  514,  it  was  decided 
that  "  an  oral  agreement,  by  which  the  tenant,  under  a  written 
lease  for  five  years,  relets  a  portion  of  the  premises  to  his 
landlord  for  the  same  term,  inures,  under  the  statute  of 
frauds,  as  a  demise  from  year  to  year." 

In  Chamberlain  v.  Pratt,  33  ^.  T.  47,  49,  it  is  conceded 
to  be  the  rule  as  to  real  estate,  that  one  holding  over  by 
consent  after  the  expiration  of  his  term,  becomes  a  tenant 
from  year  to  year,  and  cannot  be  dispossessed,  except  at  the 
end  of  some  year,  nor  then  unless  he  has  received  notice  to 
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quit"  And  in  Greton  v.  Smieh,  33  JV*.  Y.  245,  it  was  declared 
that  "  a  tenancy  from  year  to  year  is  ordinarily  implied  in 
favor  of  the  owner  against  one  who  entera  under  a  parol 
demise  for  a  term  of  years,  void  by  the  statute  of  frauds." 

In  Park  v.  Casth,  19  How,  33,  it  is  conceded  that  when  a 
tenancy  from  year  to  year  is  legally  created,  it  cannot  be  ter- 
minated, even  by  summary  proceedings,  without  the  six 
months'  notice ;  although,  it  is  said,  that  if  the  six  months' 
notice  is  required,  the  tenant  **  has  rights  that  are  possessed 
by  no  other  kind  of  tenants ;  and  a  tenancy  from  year  to 
year  is  more  difficult  to  terminate  than  it  ought  to  be." 

In  the  same  cases  another  argument  was  attempted  against 
tenants  from  year  to  year,  founded  upon  the  division  and 
classification  of  estates,  as  provided  by  statute.  ^*  Estates  in 
lands  are  divided  into  estates  of  inheritance,  estates  for  life, 
estates  for  years,  and  estates  at  will  and  by  sufferance." — (1 
a.  S.  722,  ^  1.)  Tenancies  from  year  to  year  are  not  named. 
Hence,  as  the  argument  runs,  such  tenancies  no  longer  exist. 
That  argument  may  be  ingenious,  bi^t  it  ia  not  sound.  Should 
the  legislature,  by  a  special  enactment,  classify  the  inhabit- 
mte  of  the  State  as  whites  and  negroes,  would  the  race  of 
Indians  cease  to  exist,  because  they  were  omitted  in  the  clas- 
sification ?  And  would  it  be  the  duty  of  the  courts,  in  order 
to  save  them  and  their  rights,  to  regard  them  as  either  whites 
or  negroes,  and  try  to  make  them  so  by  a  process  of  argu- 
mentation ? 

The  question  was  mooted  whether,  under  the  Revised  Sta- 
tutes, the  landlord  could  proceed  against  a  tenant  from  year 
to  year,  by  summary  proceedings.  The  former  statute  pro- 
vided such  proceedings  against  ^^  tenants  or  lessees  at  will, 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more 
years,  or  from  year  to  year." — {.Laws  of  1820,  p.  176.)  The 
Revised  Statutes  omit  the  phrase  "from  year  to  year." — (2 
R.  3.512,  §  28.)  In  the  Revised  Statutes  there  is  no  autho- 
rity for  summary  proceedings  agaiitst  a  tenant  from  year  to 
year,  any  more  than  against  a  tenant  for  life  or  in  fee.  And 
in  Pan'k  v.  Castle^  it  was  truly  said  that  "  if  a  tenancy  from 
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year  to  year  is  not  regarded  as  a  tenancy  for  one  or  more 
years,  there  is  no  authoritywhatever  for  removing  a  tenant 
jfrom  year  to  year,  by  summary  proceedings,  for  holding  over 
after  the  expiration  of  his  term,  even  though  he  has  had  a 
half  yeai*'s  notice  to  quif  And  it  was  made  a  point  of  the 
argument,  that  because  thaj;  would  be  the  result,  it  was  incum- 
bent upon  the  court  to  regard  such  a  tenancy  as  a  tenancy 
£or  years,  and  liable  to  be  terminated  at  any  season  of  the 
year,  by  smmMuy  proceedings,  without  any  notice  at  all. 

In  Provly  v.  Provty^  5  jfife^.  Pr.  R.  92,  that  kind  of  ten- 
ancy was  treated  with  more  favor.  It  was  there  said,  that 
to  give  such  a  construction  to  the  statute,  ^'  would  be  to  sup- 
pose a  design  to  bring  the  tenantry  or  this  State  within  the 
rigors  of  that  feudal  system,  from  which,  as  we  have  seen, 
the  old  judges  rescued  the  tenantry  of  England.  Even  with 
the  more  benign  interpretation  which  I  am  disposed  to  give 
these  sections,  they  retain  quite  enough  of  the  odor  of  feu- 
dality ;  for,  to  turn  out  a  husbandman  who  is  cultivating  a 
farm  from  year  to  year,  upon  only  one  month's  notice,  expir- 
ing with  the  year,  is  certainly  sufficiently  ^smrnnary^  and 
may  work  ffl^eat  wrong  and  injury  to  the  tenant  To  turn 
him  out  without  any  notice  whatever,  as  it  is  insisted  by  the 
respondent's  counsel  (on  the  authority  of  the  cases  in  8th 
Cov),  and  11th  Wend,)  may  now  be  done,  would  be  to  restore 
in  all  its  sternness,  the  old  rule,  against  which  the  sages  of 
the  English  common  law  successfully  struggled." 

If  the  principle  of  either  of  these  cases  is  to  govern  the 
action  of  our  courts  in  the  construction  of  statutes,  then  ten- 
ants for  life  as  well  as  tenants  from  year  to  year,  are  exposed 
to  be  driven  from  their  premises  by  summary  proceedings 
before  a  justice  of  the  peace,  or  a  county  judge,  whenever  a 
justice  or  judge  can  be  found  who  thinks  that  such  estates 
should  have  been  embraced  in  the  statute,  as  well  as  those 
which  are  expressly  enumerated  therein.  It  is  not  possible 
to  sustain  such  a  rule  of  construction.  The  statute  as  to 
summary  proceedings  does  not  terminate  estates.  It  only 
lets  the  landlords  in,  after  they  are  terminated. 
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There  are  some  holdings  of  land,  from  which  no  implica- 
tion can  arise,  that  tlie  holding  is  a  tenancy  at  will,  or  by  suf- 
ferance, or  from  year  to  year,  because  the  statute  expressly 
provides  against  such  implication.  The  statute  provision 
referred  to,  is  as  follows  :  "  Every  person  who  as  guardian 
or  trustee  for  an  infant,  and  every  husband  seised  in  right  of 
his  wife  only,  and  every  other  person  having  an  estate  deter- 
minable upon  any  life  or  lives,  who,  after  the  deternunation 
of  such  particular  estate,  without  the  express  consent  of  the 
party  immediately  entitled  after  such  determination,  shall 
hold  over  and  continue  in  possession  of  any  lands,  tenements 

or  hereditaments,  shall  be  adjudged  to  be  a  trespasser." 
1  R.  S.  749, «  7. 

Under  this  statute  it  has  been  decided  that  a  tenant  for 

life,  holding  possession  without  the  consent  of  the  ovmer, 

after  the  determination  of  the  life  estate,  is  not  in  as  a  tenant 

at  will,  but  as  a  trespasser,  and  is  not,  therefore,  entitled  to 

notice  to  quit 

LivingBton  «.  Tanner,  14  N.  T.  64}  Torrey  v.  Torrey,  id.  480. 

SECTION    III. 

TEBMINATION   OF  AN    ESTATE    BT  THE    TEBMINAflON    OF    THB 

PRECEDING  ESTATE. 

An  estate  may  terminate  before  its  natural  limit  is 
reached  by  the  determination  of  the  preceding  estate  upon 
which  it  depends.  For  example,  should  a  tenant  in  fee,  aft;er 
making  a  lease  for  years,  die  seised  of  the  reversion,  intes- 
tate, and  leaving  no  heirs  who  could  succeed  to  the  fee,  the 
fee  would  be  at  an  end,  and,  as  a  consequence,  the  term  for 
years  would  fall  with  it.  The  first  estate  would  terminate, 
because  there  was  no  longer  a  party  of  the  second  part  to  the 
contract  of  the  State  which  created  it  The  second  would 
fail,  because  there  was  no  longer  a  party  of  the  first  part 
thereto,  and  the  State  would  again  have  the  immediate  right 
of  possession.  Or  should  a  tenant  in  fee  lease  for  life,  and 
the  tenant  for  life  lease  for  years,  and  die  before  the  expira- 
tion of  the  term  of  years,  the  estate  for  years  would  fall 
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along  with  the  life  estate,  and  the  tenant  in  fee  would  resume 
the  right  of  immediate  possession.  -  The  death  pf  the  tenant 
for  life  would  terminate  both  the  lease  for  life  and  the  lease 
for  years.  The  first,  because  it  was  the  limit  fixed  to  the 
contract ;  and  the  second,  because  there  was  no  interest  left 
in  the  land  upon  T^ich  it  could  rest. 

SECTION    IV. 

TERMINATION  BT  SURRENDEB. 

An  estate  may  be  terminated  by  surrender.  In  language 
less  technical,  the  tenant,  who  is  always  the  party  of  the 
second  part  to  the  contract  which  created  the  estate,  may 
make  an  agreement  with  his  inunediate  reversioner,  who  is 
always  the  party'  of  the  fii*st  part  to  the  same  contract,  that 
the  contract  and  its  obligations  shall  cease  to  exist ;  and  when 
such  second  agreement  is  legally  made  and  delivered,  the 
first  agreement  ceases  to  be  in  force.  The  operation  is  deno- 
minated in  the  law  a  surrender. 

Co.  Litt.  837  b;  4  Kent,  108;  2  Piatt  on  Leates,  601;  Bedford  v. 
Terhune,  80  N.  T.  462,  468;  Slone  •.  Whiting,  2  Stark.  R. 
209;  Thomas  v.  Cooke.  2  id.  8^;  Denison  v.  Wertz,  7  Ser.  & 
i.  872. 

The  parties  thereby  dissolve  their  conventional  relations 
of  landlord  and  tenant ;  the  landlord  resumes  the  immediate 
right  of  possession,  and  the  tenant  assumes  the  position  of  a 
stranger  to  the  land,  the  same  as  though  he  had  never  enjoyed 
the  contract  right  of  possession,  which  he  relinquished  by  his 
surrender.  Expressed  in  plain  language,  the  operation  is 
merely  this :  The  parties  to  a  contract  revoke  or  annul  the 
contract  by  making  another  contract  for  that  purpose.  Or, 
as  it  sometimes  happens,  the  parties  make  some  other  con- 
tract, or  do  some  act,  which  plainly  implies  the  intention  to 
revoke  the  pre-existing  contract,  and  the  law  construes  it  as 
^a  revocation.  In  either  case,  the  rights  of  the  parties  are 
controlled  by  the  new  or  second  contract.  When  the  sur- 
Teuder  is  made  by  an  express  contract  for  that  purpose,  it  is 
called  a  siurender  by  deed;  and  when  from  a  contract 
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implied,  it  is  termed  a  surrender  in  law.     The  books  abound 
with  examples  of  both  operations. 

Where  the  owner  of  the  reversion  for  a  term  of  years 
agreed  with  the  tenant  to  take  the  prenodses  for  the  remainder 
of  the  term  and  pay  therefor  a  sum  in  gross,  it  was  held  to 
operate  as  a  surrender  of  the  term  for  years. — (Smith  v. 
Mapleback,  1  Term  Rep.  236.)  And  where  the  tenant  from 
year  to  year  underlet  the  premises,  and  then  by  an  agreement 
between  his  landlord,  himself  and  his  lessee,  his  lessee  was 
accepted  as  the  tenant  of  the  first  landlord,  the  second  and 
tripailite  agreement  was  held  to  operate  as  a  surrender  of 
the  lease  from  year  to  year. 

Thomas  v.  Cooke,  2  Barn.  &  Aid.  119. 

When  the  tenant  accepts  a  new  lease  by  deed,  from  the 
reversioner,  of  the  same  premises,  the  new  lease  operates  as 
a  suiTender  of  the  old  lease. 

Co.  Litt.  888  a,  and  note  296;  Bain  v.  Clark,  10  John.  485;  Liv- 
ingBton  V.  Potts,  16  id.  28;  Smith  v.  Niver,  2  Barb.  180;  Jem- 
german  v.  Bovee,  19  Cal.  R.  864;  Peters  v.  Barnes,  16  Ind. 
219. 

The  principle  of  the  doctrine  is  given  in  Van  Rensselaer 
V.  Pennimany  6  Wen^  578.  It  is  there  said  that  "  when  the 
lessee  takes  a  second  lease  unexplained,  this  act  admits  the 
power  of  the  lessor,  which  he  cannot  legally  have  without  a 
suiTender  of  the  first  The  presumption  of  law  therefore  is, 
that  a  surrender  has  been  made.'' 

The  principle  of  the  operation  of  surrender  in  such  case 
is  thus  stated  in  Lyon  v.  Read.  13  Mees.  <k  W.  285  :  **  Sur- 
render *  by  operation  of  law '  is  properly  applied  to  cases 
where  the  owner  of  a  particular  estate  has  been  a  party  to 
some  act,  the  validity  of  which  he  is  by  law  afterwards  estop- 
ped from  disputing,  a^d  which  would  not  be  valid  if  his 
particular  estate  continued  to  exist.  Thus,  when  lessee  for 
years  accepts  a  new  lease  from  his  lessor,  he  is  estopped^ 
from  saying  that  his  lessor  had  not  the  power  to  make  the 
new  lease ;  and  as  the  lessor  could  not  grant  the  new  lease 
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until  the  prior  one  had  been  surrendered,  the  acceptance  of    / 
such  new  lease  is  of  itself  a  siurender  of  the  former  one." 

In  more  direct  language,  the  acceptance  of  the  new  lease 
by  the  lessee,  is  not  only  presumptive  but  conclusive  evidence  / 
that  the  old  lease  has  been  delivered  up  and  cancelled  by  the  j 
agreement  of  the  parties.     The  transaction  is  the  same  in     ^ 
effect  as  though  it  appeared  in  writing,  imder  the  hand  and     t 
seal  of  the  parties,  that  the  old  lease  was  cancelled  by  the    ^ 
agreement  of  the  partis,  and  a  new  one  was  made  in  the     J^ 
place  of  it.     The  one  would  be  just  as  much  the  result  of  a 
contract  as4Jie  other.    In  either  way  the  law  is  only  giving 
effect  to  the  intention  of  the  parties.     The  only  difference  is, 
Jthat  the  intention  in  the  one  case  is  made  known  by  the  direct 
expression  of  the  parties ;  in  the  other,  it  is  manifested  by 
acts  which  cannot  be  reconciled  with  any  other  conclusion  than 
that  such  was  the  intention  of  the  parties.     It  is  merely  a 
difference  in  the  mode  of  proof. 

But  in  the  case  of  Lyon  v.  Reed^  a  remark  was  made  by 
Park,  B.,  which,  if  to  be  understood  literally,  cannot  be 
reconciled  with  this  view  of  the  operation,  nor  with  his  own 
statement  of  the  manner  in  which  the  law  works  out  the 
result  of  a  surrender.  The  remark  was,  that  "  The  law  there 
says,  that  the  act  itself  amounts  to  a  surrender.  In  such  case 
it  will  be  observed  there  can  be  no  question  of  intention. 
The  surrender  is  not  the  result  of  intention.  It  takes  place 
independently  and  even  in  spite  of  intention." 

If  he  had  stopped  there  in  his  remark,  his  proposition 
would  have  been  inexplicable  :  for  it  will  not  be  pretended 
that  the  law  ever  forced  a  surrender  of  the  tenant  to  his 
immediate  reversioner,  or  to  the  remainder-man,  against  the 
intention  of  the  parties.  But  he  makes  his  meaning  plain  by 
farther  remarking  as  follows  :  **  Thus,  in  the  cases  which  we 
have  adverted  to,  of  a  lessee  taking  a  second  lease  from  the 
lessor,  or  a  tenant  for  life  acceptipg  a  feoffment  from  the 
party  in  remainder,  or  a  lessee  accepting  a  rent-charge  from 
his  lessor,  it  would  not  at  all  alter  the  case  to  show  that 
there  was  no  intention  to  surrender  the  partiular  estate,  or 
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even  that  there  was  an  express  intention  to  keep  it  unsurren- 
dered. In  all  these  cases  the  surrender  would  be  the  act  of  the 
law,  and  would  prevail  in  spite  of  the  intention  of  the  parties," 
He  evidently  meant,  that,  after  the  parties  have  manifested 
their  intention  to  surrender  in  the  manner  referred  to,  the 
law  fixed  the  result  so  that  the  parties  could  not  change  it 
by  any  mere  verbal  expression  of  a  different  intention.  As 
in  Parmenter  v.  Webber^  8  Taunton  JR.  598,  and  in  SackeU 
V.  Bamum,  22  Wen.  605,  cases  commented  upon  in  another 
chapter,  where  the  parties  undertook  to  constitute  the  rela^ 
tion  of  landlord  and  tenant  by  merely  expressing  the  inten- 
tion to  create  such  relation,  in  the  absence  of  any  lease  between 
them,  and  were  held  by  the  court  to  fail  in  the  result  sought, 
so  here,  upon  the  same  principle,  he  intended  to  be  imder- 
stood  to  say,  that  after  the  parties  to  a  lease  have  done  acts 
which  the  law  pronounces  conclusive  evidence  of  an  agree- 
ment of  the  surrender  of  the  lease,  they  cannot  avoid  the 
result  by  expressing  the  intention  that  the  lease  is  not  sur- 
rendered. The  accepting  of  the  second  lease  by  the  lessee  is 
evidence  so  conclusive  of  the  surrender  of  the  first  lease,  that 
the  latter  cannot  be  continued  in  force  by  any  expression  of 
such  an  intentioii  by  the  parties,  for  both  leases  cannot  exist 
at  the  same  time.  If  the  first  is  not  surrendered  and  can- 
celled, the  second  is  not  made ;  and^  the  second'  is  made, 
the  first  is  abrogated.  The  relations  of  landlord  and  tenant 
are  so  established  by  the  law  that  they  cannot  be  duplicated 
upon  the  same  premises,  by  any  possible  conventional  arrange- 
ment of  the  parties.  This  view  of  his  proposition  makes  it 
entirely  consistent  with  the  law,  and  is  probably  what  was 
intended. 

\  The  surrender  of  an  estate  is  required  to  be  in  writing  and 

under  seal,  in  all  cases  where  the  creation  of  the  estate  for 
the  period  left,  required  the  contract  of  lease  to  be  so  made. 
In  other  words,  the  statute  of  frauds  is  made  to  apply  to  con- 
tracts of  surrender,  as  well  as  to  contracts  of  lease  and  con- 
ti'acts  of  sale  and  assignment. 

2R.  8.184,66. 
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Bat  when  the  landlord  has  consented  to  a  change  of  ten- 
ancy, and  peimitted  a  change  of  occupation  under  the  new 
arrangement,  and  received  rent  of  the  new  occupant  as  his 
own  tenant,  and  not  as  a  sub-tenant,  the  old  lease  will  be 
regarded  as  surrendered,  although  that  was  for  three  years 
and  in  writing,  and  the  new  lease  was  not  in  writing. 

Smith  V.  Niver,  2  Barb.  180;  and  see  also,  Schieffelln  v.  Carpen- 
ter, 15  Wen.  400. 

When  an  estate  for  more  than  one  year  has  so  far  elapsed    / 
that  only  one  year  or  less  remains,   the  remainder  may 
be  surrendered  by  parol.     In  questions  of  surrender,  the 
statute  of  frauds  relates  to  the  time  of  the  estate  left  unex- 
pired, and  not  to  the  estate  as  it  was  originally  created. 

In  accordance  with  this  doctrine,  it  was  decided  in  Smith 
V.  JDeveliny  23  N.  T.  363,  that  an  imexpired  term  for  a  year 
in  a  lease  for  three  years,  was  lawfully  surrendered  by  parol. 
The  rent  had  been  paid  for  the  first  two  years  of  the  term, 
and  suit  was  brought  against  the  lessee  for  the  first  quarter 
of  the  third  year.  The  defence  was  that  the  premises  were 
surrendered  by  a  parol  agreement  to  pay  one  hundred  dol- 
lars, and  the  delivery  of  the  key  of  the  house.  It  was  decided 
by  the  court  of  appeals  to  be  a  valid  surrender  of  the  lease 
for  the  third  year. 

In  Lyon  v.  lieed^  while  the  court  held  that  the  making  of 
a  new  lease  by  the  lessor,  and  the  acceptance  of  it  by  the 
lessee,  was  conclusive  evidence  of  the  surrender  of  the  former 
lease,  they  declared  *'  that  a  demise  of  premises  by  the  rever- 
sioner to  a  stranger,  with  the  consent  of  the  lessee  in  posses- 
sion, will  not  amount  to  a  surrender  by  operation  of  law.'' 
And  they  criticised  with  some  severity  the  decision  in  Stone 
V.  Whiting,  2  Starh.  209,  and  Thomas  v.  Oooke,  id.  360, 
which  hold  the  contrary  doctrine. 

But  it  is  evident  that  the  court,  in  holding  to  that  proposi- 
tion, were  not  only  in  conflict  with  all  the  previous  cases,  but 

entirely  unsustained  by  principle.  The  point  is,  in  such  a 
case,  whether  the  acts  of  the  parties  to  an  existing  lease  are 
of  a  character  to  force  a  court  to  the  conclusion  that  the  lease 
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has  been  abrogated,  cancelled,  or,  in  technical  phrase,  surren- 
dered by  the  mutual  consent  of  both  parties.  When  the  new 
lease  is  made  to,  and  accepted  by,  the  lessee  of  the  old  lease, 
it  is  agreed  that  the  acts  of  the  parties  as  to  the  new  lease  are 
conclusive  evidence  of  the  surrender  of  the  old  one,  because 
otherwise  the  lessor  would  not  have  the  power  to  make  the 
new  lease.  This  is  the  precise  reasoning  in  Lj/on  v.  Heed. 
Now,  when  the  lessor  makes  a  new  lease  to  a  third  party, 
with  the  assent  of  the  lessee  in  the  old  lease,  why  is  it  not 
equally  conclusive,  by  the  same  mode  of  reasoning,  that  the 
old  lease  has  been  surrendered  ?  It  is  equally  certain  that 
otherwise  the  lessor  would  not  have  the  power  to  make  the 
new  lease.  We  can,  therefore,  perceive  no  difference  in  prin- 
ciple between  the  making  of  a  new  lease  to  the  old  lessee  and 
the  making  of  a  new  lease  to  a  third  party,  with  the  assent 
of  the  old  lessee.  The  new  lease,  in  each  case,  would  be  evi- 
dence equally  conclusive  of  the  surrender  of  the  old  lease  by 
the  mutual  consent  of  both  parties  thereto. 

The  same  principle  was  applied  by  the  superior  court  of 
New  York  city,  in  Bailey  v.  Delaplaine^  1  Sand.  JR.  5. 
Delaplaine  sued  Bailey  for  rent,  and,  in  the  marine  court,  was 
allowed  to  recover.  The  decision  was  reversed  by  the  supe- 
rior court,  on  the  ground  that  the  lease,  upon  which  the 
recovery  was  allowed,  had  been  surrendered. 

The  facts  upon  which  the  surrender  was  inferred  were  as 
follows  :  Delaplaine  leased  premises  to  Bailey  for  one  year 
for  a  certain  annual  rent.  Bailey  relet  the  premises,  a  part 
to  one  person  and  a  part  to  another,  for  certain  rent  agreed 
to  be  paid  to  him  by  each.  It  appeared  that  Bailey's  tenants 
had  never  paid  rent  to  him,  but  had  paid  some  rent  to  Dela- 
plaine ;  and  they  had  so  paid  because  Delaplaine  had  called 
upon  them  severally,  presented  the  leases  made  by  them  to 
Bailey,  said  that  Bailey  had  nothiiig  further  to  do  with  the 
premises,  or  with  the  rent,  and  that  he,  Delaplaine,  was  their 
landlord,  to  whom  the  rent  was  due.  The  leases  of  Bailey 
with  his  tenants,  when  presented  to  them  by  Delaplaine,  had 
indorsed  on  each  an  order  signed  by  Bailey  as  follows :  "  Pay 
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the  within  stipulated  rent  to  John  T.  Delaplaine,  he  being 
the  owner  of  the  property." 

It  was  held  by  the  superior  court  that  *'  it  is  impossible,  on 
the  £Acts  in  this  case,  to  resist  the  conclusion  that  there  was  a 
surrender  ih  law  by  Bailey  to  Delaplaine  of  the  term  granted    .  . 
by  the  original  lease."  — 

There  is  no  doubt  that  a  surrender  of  a  lease  for  a  term  of 
years  is  not  good  within  the  statute  of  frauds,. except  when 
such  surrender  is  made  in  the  same  manner  which  is  required 
by  the  statute  of  frauds  to  .constitute  a  valid  lease  for  the 
time  unexpired  of  the  lease  sought  to  be  surrendered.  That 
is  the  general  rule.  But  it  would  seem  as  though  there  are 
exceptions  to  that  rule  whenever  there  is  an  actual  change  of 
the  possession  of  the  premises.  When  the  tenant  in  posses* 
sion  leaves  the  premises  with  the  consent  of  his  landlord,  and 
with  the  understanding  that  the  lease  is  at  an  end,  and  the 
landlord  makes  a  new  lease  to  another  tenant,  who  takes  pos- 
session of  the  premises,  and  is  accepted  as  a  lessee  or  tenant, 
there  can  be  no  reasonable  doubt  that  the  transaction  amounts 
to  a  surrender  of  the  first  lease,  and  would  be  sufficient  evi- 
dence of  the  surrender  in  defence  to  an  action  for  rent  brought 
upon  it  That  doctrine  is  fully  sustained  by  the  cases  before 
cited,  as  well  as  by  the  principle  and  reason  of  the  thing. 

ThQ  contrary  doctrine  would  preclude  all  surrenders  by 
operation  of  law,  except  in  cases  not  within  the  statute  of 
frauds,  and  where  a  surrender  could  be  perfected  by  the  mere 
parol  agreement  of  the  parties.  It  is  certain  that  that  has 
never  been  the  understanding  of  the  authorities  upon  this 
point.  Thus  it  is  said  by  Smith,  in  his  work  on  Real  and 
Personal  Property,  p.  565,  that  "  By  the  statute  of  frauds  no 
surrender  is  valid,  unless  it  is  by  deed  or  note  in  writing 
duly  signed,  or  by  act  and  operation  of  law."  But  it.is  not 
necessary  to  refer  to  authorities  to  sustain  that  proposition. 
The  statute  of  fraud  makes  provision  for  proving  a  contract 
of  surrender,  "  by  act  or  operation  of  law,"  as  well  as  "  by  a 
deed  or  conveyance  in  writing." 

29  Car.  2,  cb.  8;  2  B.  S.  of  N.  T.  184. 
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Moi'eover,  the  accepted  definition  of  a  surrender  by  act  or 
operation  of  law  embraces  acts  of  the  parties  not  witnessed 
in  writing,  equally  with  those  which  are.  It  makes  no  distinc- 
tion of  that  character.  Smith,  in  his  work  before  referred 
to,  p.  563,  defines  it  as  follows :  **  The  term  '  surrender  in 
law*  applies  to  cases  where  the  owner  of  a  particular  estate 
has  been  a  party  to  some  act,  the  validity  of  which  he  is  by 
law  afterwards  estopped  from  disputing,  and  which  would 
not  be  valid  if  his  particular  estate  continued  to  exist.'' 

It  will  !>e  difiicult  to  show  that  the  act  of  a  lessor,  with 
the  concurrence  of  his  lessee,  by  which  a  new  lease  is  made 
to  and  accepted  by  a  third  party,  is  not  within  that  rule  as 
^  strictly  as  a  new  lease  made  to  and  accepted  by  the  lessee  of 
the  first  lease,  and  that  the  one  operation  is  not  as  efifectually 
a  surrender  of  the  first  lease  as  the  other. 
/  We  submit  that  whether  the  new  lease  is  made  to  the  first 

/     lessee  or  to  a  third  party,  is  not  a  material  point,  in  its  bearing 
j^  upon  the  question  whether  it  is  to  operate  as  a  surrender  of 

the  firat  lease.  The  material  point  of  such  an  issue  is  one  of 
evidence,  whether  the  intention  of  both  the  lessor  and  the 
lessee  is  proved  by  words  only,  and  not  by  written  evidence, 
as  prescribed  in  the  statute  of  frauds,  or  by  their  conduct  and 
actions.  K  it  is  proved  by  words  only,  the  agreement  is 
within  the  statute  of  frauds,  and  cannot  operate  as  a  surren- 
der. If  their  intention  to  surrender  is  made  plain  by  their 
conduct  and  actions,  in  a  way  which  permits  of  no  mistakes 
or  misrepresentations,  by  means  of  the  perjury  or  the  misun- 
derstanding of  witnesses,  the  agreement  to  surrender  is  so 
proved,  as  not  to  be  within  the  statute  of  frauds,  but  amounts 
to  an  '^  act  or  operation  of  law,''  as  that  phrase  is  used  in  the 
statute,  and  efiectuates  a  surrender. 

An  examination  of  some  of  the  leading  cases  upon  this  sub- 
ject will  satisfy  any  one  of  the  correctness  of  the  foregoing 
proposition. 

It  was  held  in  the  case  of  lioBj  on  the  demise  of  The  Earl 
of  B&'kley  v.  The  Archbiahop  of  York,  6  JEast.  86,  that  the 
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mere  fact  that  the  lease  appeared  to  be  cancelled,  was  not 
evidence  of  a  8un*ender  of  the  term. 

In  Cowlail  v.  Thomas,  9  Bam,  &  Cress.  288,  the  lessor 
produced  the  lease,  with  the  names  of  the  parties  torn  off, 
and  claimed  that  it  was  evidence  of  a  surrender,  but  the  court 
decided  otherwise.  It  was  said  by  Littledale,  J.,  that  **  The 
statute  of  frauds  expressly  requires  a  surrender  to  be  by  note 
in  writing,  or  by  act  and  operation  of  law.  To  put  the  case 
in  the  strongest  way  for  the  defendant,  I  will  suppose  that 
Mr.  Courtail  and  Mr.  Grey  met  together ;  that  it  was  agreed 
between  them  that  Mr.  Courtail  should  give  up  the*posses- 
sion  of  the  property,  and  that  the  lease  should  be  cancelled, 
and  that  they  cut  off  the  names  with  the  intention  of  cancel- 
ling the  lease  ;  and,  upon  such  a  state  of  facts,  I  think  it  per- 
fectly clear  that  there  would  not  have  been  a  valid  surrender 
of  the  lease,  since  the  statute  of  frauds.  This  was  the  very 
mischief  intended  to  be  remedied  by  that  statute." 

It  was  contended  that  the  fact  that  the  lessor  was  in  pos- 
session of  the  lease  in  a  cancelled  state,  was  presumptive 
evidence  that  it  had  been  surrendered  by  a  note  in  writing, 
but  the  court  thought  otherwise  ;  and  it  was  said,  *'  The  ques- 
tion, whether  there  has  been  a  surrender  or  not,  ought  not 
to  be  left  to  depend  on  loose  parol  evidence." 

In  the  case  of  Shepard  v.  Spaulding,  4  Met.  li.  416,  the 
conveyance  of  the  whole  estate  of  the  lessee  to  th^  lessor, 
who  was  the  reversioner  in  fee,  was  held  to  operate  as  the 
surrender  of  the  lease.  Both  deeds,  namely,  the  deed  from 
the  lessor  to  the  lessee,  and  from  the  lessee  to  the  lessor, 
were,  in  form,  leases  of  a  certain  saw  mill ;  **  to  have  and  to 
hold  the  said  demised  premises  for  and  during  the  time  the 
said  mill  shall  stand."  The  effect  of  the  deeds  respectively 
was,  the  first  to  create  a  base  or  qualified  fee,  and  the  second 
to  surrender  that  estate.  The  reason  of  their  operating  dif- 
ferently was,  that  the  first  deed  left  a  reversion  in  the  maker 
of  it,. and  the  second  did  not. 

But  had  the  lessee  executed  a  similar  deed  to  a  third  per- 
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son,  it  would  not  have  operated  as  a  surrender  of  his  estate, 
but  as  an  assignment  of  it  to  such  third  person. 

Sperry  v,  Sperry,  8  N.  H.  477. 

The  case  of  Shepard  v.  Spaulding  presents  an  instance 
where  the  surrender  was  perfected  by  a  written  agreement, 
and  not  by  act  or  operation  of  law. 

In  Livingston  v.  Potts,  16  John.  28,  there  is  a  case  of  sur- 
render by  act  or  operation  of  law.  There  the  lessee  accepted 
a  new  lease  of  the  same  premises  from  the  reversioner,  which 
act  was  held  to  operate  as  a  surrender  of  the  old  lease. 

The  difference  in  these  two  cases  is  in  the  manner  of  prov- 
ing the  contract  of  surrender ;  the  one  being  an  express  con- 
tract, and  the  other  an  implied ;  the  one  being  proved  by 
the  evidence  in  writing,  required  by  the  statute  of  frauds,  and 
the  other  by  act  or  operation  of  law,  as  provided  in  that  stat- 
ute. The  implication  of  an  intention  to  surrender  in  the  last 
named  case,  arose  from  the  acts  of  the  lessee,  as  distinguished 
from  mere  words. 

The  case  of  Dodd  v.  AckloWj  4  JUann.  <&  G.  672,  presents 
'  an  instance  of  a  similar  character,  where  the  intention  to  sur- 
render was  implied  from  a  different  state  of  facts.  There 
was  a  demise,  by  a  lease  in  writing,  of  a  house  and  lot,  at  a 
•  certain  yearly  rent,  payable  quarterly.  The  lessee  entered 
into  possession  of  the  premises  under  the  lease,  but  after- 
wards becoming  dissatisfied  with  the  conduct  of  the  lessor, 
,  delivered  up  the  key  of  the  front  door  to  him,  which  he 
accepted,  for  the  purpose  of  ending  the  tenancy.  The  ques- 
tion was,  whether  this  was  a  surrender  by  act  and  operation 
of  law,  within  the  requirements  of  the  statute  of  frauds.  The 
judge  instructed  the  jury  that  the  giving  up  of  the  key  by 
the  one  party,  and  its  acceptance  by  the  other,  was  a  surren- 
der of  the  tenancy  by  act  and  operation  of  the  law ;  and  upon 
that  point  the  defendant  had  a  verdict  The  verdict  was  sus- 
tained. The  delivery  and  acceptance  of  the  key  "^ere  held 
to  amount  to  a  change  of  possession  by  consent  of  both  par- 
ties ;  and  it  was  said,  that  "  where  there  has  been  a  change 
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of  possession,  with  the  assent  of  both  parties,  it  amounts  to  ) 
a  surrender  of  the  term  by  act  and  operation  of  law."  ^ 

In  this  case,  also,  the  origin  and  moaning  of  the  term  by 
"  operation  of  law,"  as  used  in  the  statute,  was  discussed,  and 
the  authorities  thereon  examined. 

The  case  of  Whitehead  v.  Clifford,  5  Taunton,  518,  was    ' 
like  Dodd  v.  Acklow. 

In  Grimman  v.  Legge,  8  B.  <&  Oreas.  324,  the  acts  of  the 
parties  which  were  held  to  imply  an  intention  of  surrender,  | 
were,  as  stated  by  Tenterdcn,  C.  J.,  as  follows :  "  The  tenant 
said  to  the  landlord,  I  shall  quit ;  and  the  latter  said,  you    I 
may  do  so,  and  I  shall  be  glad  to  get  rid  of  you.    The  de- 
fendant then  removed  her  furniture,  and  sent  the  keys  of  the   ' 
rooms  to  the  plaintiff,  and  he  accepted  them." 

In  Mollett  v.  Brayne,  2  Campbell,  103,  the  tenant  threat- 
ened to  quit  the  premises,  and  the  plaintiff  said,  you  may 
quit  when  you  please.  The  defendant  left  the  premises.  It 
was  held  that  the  facts  did  not  amount  to  a  surrender.  There 
was  no  acceptance  of  the  possession  by  the  lessor.  His  con- 
currence was  not  proved  by  any  acts  of  his,  but  only  by 
words. 

The  principle  of  these  cases  has  been  very  generally 
applied*  The  term  ^^  act  or  operation  of  law,"  as  used  in  the 
statute,  requires  something  more  than  words  to  authorize  the 
implication  of  an  intention  to  surrender.  There  must  be 
some  action,  something  done  by  each  of  the  parties  to  a 
lease,  in  order  to  make  out  a  surrender  of  the  lease  by  act  or 
operation  of  law. 

See  Tan  Rensselaer  v.  Penniman,  6  Wen.  569;    Schieffelin  p 
Carpenter,  16  Wen.  400;  Wood  r.  Walbridge,  19  Barb.  186. 

The  older  authors  upon  the  laws  of  real  property  pre- 
scribed certain  rules  whereby  to  determine  when,  by  what 
parties,  and  how  the  surrender  of  a  lease  could  be  effected. 
'  Modem  authors  have  restated  and  enumerated  those  rules. 

Smith,  in  his  work  on  Beal  and  Personal  IVoperty,  pp. 
563,  564,  states  these  rules  as  follows  : 

"  1.  The  surrenderor  must  have  a  vested  estate." 
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"  2.  The  estate  of  the  6un*enderor  must  be  one  that  may 
merge  in  the  estate  of  the  surrenderee." 

"  3.  The  estate  of  the  surrenderor  must  be  of  a  lower  deno- 
mination than  the  estate  of  the  surrenderee,  or  of  the  same, 
and  not  of  a  higher  denomination." 

**  4.  The  estate  of  the  surrenderee  must  be  the  next  estate 
in  remainder  or  reversion,  so  that  there  be  no  intervening 
estate  to  prevent  a  merger." 

"  5.  There  must  be  a  privity  of  estate  between  the  surren- 
deror and  the  surrenderee." 
.   "  6.  The  surrender  must  not  be  of  part  of  an  estate." 

**  7.  By  the  statute  of  frauds,  29  Car.  2.  cA.  3,  «.  3,  no  sur- 
render is  valid  unless  it  is  by  deed  or  note  in  writing  duly 
signed,  or  by  the  act  and  operation  of  law." 

Those  rules  run  into  each  other,  and  may  be  embraced  in 
three  propositions,  as  follows  : 

Firai — ^There  must  be  1ft  contract  of  lease,  and  the  surren- 
deror must  be  the  party  of  the  second  part  to  that  lease,  and 
the  surrenderee  the  party  of  the  first  part.  The  one  is  the 
tenant,  or  holder  of  tlie  estate  which  is  to  be  surrendered, 
and  the  other  the  reversioner,  or  proprietor  of  the  estate,  to 
whom  the  surrender  is  to  be  made.  In  short,  there  is  a  con- 
tract  of  lease,  and  the  parties  of  the  first  and  second  part 
thereto,  who  are  the  only  parties  to  the  contract,  give  up  and 
cancel  the  contract.  The  tenant's  estate  is  surrendered,  for 
there  is  thereafter  no  contract  existing,  giving  to  him  a  right 
of  possession  to  the  land.  The  party  of  the  first  part  retains 
all  the  right  which  he  before  had,  with  the  additional  right 
of  the  inunediate  possession  of  the  land,  wiiich  comes  to  him , 
by  the  surrender  or  relinquishment  of  the  right  of  possession, 
which  was  before  vested  in  the  party  of  the  second  part  by 
the  obligations  of  the  lease. 

Second — ^There  must  not  only  be  a  contract  of  lease,  but 
it  must  have  already  vested  the  right  of  possession  in  the 
party  of  the  second  part  thereto,  instead  of  merely  undertak- 
ing to  do  so  at  a  future  day.  Where  the  party  of  the  second 
part  has  no  inunediate  right  of  possession,  but  only  a  pro- 
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mise  of  such  a  right  at  a  future  time,  he  has  only  an  intet^esse 
tenmni,  and  no  vested  right  of  property  in  the  land.  While 
fiuch  is  the  position  of  the  parties,  there  can  be  no  surrender, 
for  the  very  obvious  reason  that  there  is  no  estate  to  be  sur- 
rendered. There  being  no  estate  vested  in  the  lessee,  there 
is  no  reversion  in  the  lessor.  The  whole  estate  is  in  the 
lessor,  while  the  other  party  has  only  a  right  of  action,  with 
no  vested  right  of  property  in  the  land.  While  the  parties 
stand  in  that  position,  there  can  be  no  termination  of  any 
estate  between  them,  because  no  estate  has  begun  to  exist  by 
virtue  of  the  contract  of  lease,  of  which  they  are  the  parties. 
By  a  cancellation  of  the  contract  before  the  right  of  posses- 
session  accrued,  the  lessee  would  be  only  giving  up  a  right 
in  action,  and  not  relinquishing  a  right  in  possession. 

These  two  propositions  embrace  all  there  is  in  the  six  first 
enumerated  rules  here  quoted.  The  seventh  refers  only  to 
the  statute  of  frauds,  and  has  been  already  sufficiently  con- 
sidered. 

The  case  of  Springatein  v.  Schermerhom^  12  John.  357, 
decides  that  there  can  be  no  surrender  of  an  estate,  except  to 
the  party  who  is  at  the  time  the  owner  of  the  reversion  of 
such  estate.  In  that  case,  the  question  at  issue  was  one  of 
title  to  the  land.  Each  party  claimed  to  own  in  fee.  The 
one  claimed  to  derive  his  title  from  a  deed  in  fee,  made  in 
1707.  The  other  made  a  like  claim  by  a  similar  deed 
obtained  from  the  same  source  in  1791.  The  theory  of  the 
party  claiming  under  the  deed  second  in  point  of  time  was, 
that  the  first  deed  was  a  lease  in  fee,  leaving  the  reversion  in 
the  grantor;  and,  consequently,  the  second  deed  operated 
as  a  surrender  of  the  first  deed.  Otherwise,  no  title  was 
acquired  by  the  second  deed.  The  whole  question  turned 
upon  the  point,  whether  the  first  deed  left  the  reversion  in 
the  party  who  made  it  The  court  decided,  that  ^'  as  the  deed 
was  a  conveyance  in  fee,  no  estate  of  reversion  was  left  in 
the  grantor,  in  which  a  lesser  estate  could  merge  or  drown, 
so  t^at  the  doctrine  of  surrender,  express  or  implied,  has, 
strictly,  no  application  to  this  calbe." 


266  THE  LAW  OF  BEAL  FBOFEBTT. 

That  case  has  been  sometimes  cited  as  authority  that  the 
doctrine  of  surrender  did  not  apply  to  estates  in  fee.  It  does 
nothing  to  sustain  such  a  doctrine.  Estates  in  fee  are  sub- 
ject to  the  operation  of  the  doctrine  of  surrender.  It  is  true 
that  an  estate  in  fee  cannot  be  surrendered  by  one  individual 
to  another,  because  the  reversion  of  such  an  estate  never 
^remains  in  an  individual  where  the  statute  quia  emptores  pre- 
vails, but  is,  so  long  as  the  fee  exists,  vested  in  the  State. 
Consequently  no  surrender  of  the  fee  can  be  made  except  to 
the  State.  But  there  is  nothing  in  the  doctrine  of  surrender 
which  can  prevent  the  State,  as  the  party  of  the  first  part  to 
a  grant  in  fee,  from  accepting  the  surrender  of  such  grant 
from  the  party  of  the  second  part  thereto. 

The  fourth  rule  before  quoted,  that  ^'  the  estate  of  the  sur 
renderee  must  be  the  next  in  remainder  or  reversion,  so  that 
there  be  no  intervening  estate  to  prevent  a  merger,"  serves  to 
illustrate  the  theory  of  surrender.  Thus,  if  A  lease  to  B,  and 
B  underlet  to  C,  C  cannot  surrender  to  A.  B's  estate  inter- 
venes between  A  and  C.  In  other  words,  they  are  not  par- 
ties to  the  same  contract.  No  arrangement  which  can  be 
made  between  A  and  C  can  cancel  dither  the  contract  of  lease 
of  A  to  B,  or  of  B  to  C,  because  B  is  a  party  to  each  of  those 

« 

contracts,  and,  therefore,  has  contract  rights  therein,  which 
cannot  be  abrogated  or  disturbed  by  any  agreement  between 
A  and  C. 

The  doctrine  of  surrender,  in  the  true  sense  of  the  term, 
does  not  properly  apply  as  between  the  tenant  of  a  particular 
estate  and  the  remainder-man.  It  is  said  in  Shephard's 
Touchstone,  p.  300,  ch.  17,  that  "  surrender,  properly  taken, 
is  the  yielding  or  delivery  up  of  lands  or  tenements,  and  the 
estate  a  man  hath  therein,  unto  another  that  hath  a  higher  and 
g;vater  estate  in  the  same  lands  or  tenements.  But  it  is 
sometimes  improperly  applied  to  other  things.'' 

Where  lands  are  conveyed  to  one  person  for  life,  and  the 
remainder  in  fee  to  another,  if  the  owner  of  the  life  estate 
should  accept  a  lease  for  life  from  the  remainder-man,  the  act 
would  be  evidence  that  the  former  had  first  conveyed  his 
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interest  for  life  to  the  latter,  because  otherwise  there  would 
be  no  power  in  the  latt^  to  make  a  lease.  There  would  be 
no  surrender  of  any  contract  by  the  one  to  the  other,  for  no 
contract  exists  between  them.  They  do  not  come  within  any 
of  the  principles  before  noticed,  which  attend  the  doctrine 
of  surrender.  There  is  no  privity  of  estate  between  them. 
The  title  of  the  one  is  not  higher  or  greater  than  the  title  of 
the  other,  for  both  are  tenants  of  the  same  estate,  the  one  in 
possession  and  the  other  in  remainder.  The  rights  of  both 
rest  upon  the  grant  in  fee  of  the  State.  The  tenant  for  life 
is  made  the  party  to  the  grant  of  the  State  for  the  period  of 
his  life.  After  that,  the  remainder-man  becomes  the  sole 
party  to  the  same  grant.  The  accepting  of  a  lease  by  the 
tenant  for  life,  might  be  evidence  of  an  assignment  of  his 
interest  to  the  remainder-man.  The  principle  of  the  evidence 
is  similar  to  a  case  of  a  surrender  by  the  tenant  to  the  owner 
of  the  reversion.  But  the  &cts  assumed  to  be  proved  are 
different. 

SECTION    V. 

TEBMmATION  OF  ESTikTES  BY  MEBGEB. 

An  estate  may  be  determined  by  the  vesting  of  the  imme- 
diate reversion  in  the  tenant.  The  acquisition  of  the  estate 
of  the  landlord  by  the 'tenant,  cancels  and  annuls  the  contract 
of  lease  under  which  the  tenant  held,  and  leaves  him  the 
party  of  the  second  part  to  the  contract  of  lease  under  which 
his  landlord  held.  The  tenant  steps  into  the  contract  rights 
of  his  landlord,  and,  as  a  consequence,  steps  out  of  his  con- 
tract rights  with  the  landlord.  The  operation  and  result  are 
known  in  the  books  as  the  merger  of  a  less  estate  in  the 
greater. 

4^Kent'8  Com.  99  190;  Shep.  Touch.  846,  847. 

The  word  merger  is  purely  a  technical  word,  used  to  dis- 
tinguish the  result  of  the  operation,  but  does  not  mean  that 
two  estates  are  blended  into  one.  The  actual  result  is,  that 
the  one  estate  is  utterly  destroyed  and  extinguished,  while 
the  other  remains  unimpaired  and  untouched. 

4  Kent's  Com.  104. 
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The  case  of  NelUs  v.  Lathropy  22  Wen.  123,  presents  aa 
example  which  illustrates  the  operation.  It  was  an  action  for 
rent  alle.ged  to  be  due  upon  a  lease  for  years.  The  lease  had 
been  made  by  a  party  who  was  at  the  time  the  owner  in  fee 
of  the  demised  premises.  The  defence  was  that  the  tenant 
for  years  had  become  the  owner  in  fee  by  purchase  under  an 
execution  sale  by  the  sheriff  of  the  county,  upon  a  judgment 
rendered  agaipst  the  reversioner ;  and  that,  therefore,  the 
term  for  years  was  merged  in  the  fee.  The  court  so  decided, 
and  held  that  the  defendant  was  not  liable  for  the  rent. 

Here  were  two  estates,  the  fee  and  the  term  for  years. 
The  operation  which  was  held  to  extinguish  the  term  for 
years  is  easily  understood,  when  stripped  of  the  technical 
phraseology  peculiar  to  the  nomenclature  of  the  common  law. 

It  was  simply  this  :  The  tenant  in  fee  held  his  estate  by  a 
contract  from  the  State.  He  then  made  another  contract  to 
secure  the  right  of  possession  to  the  lessee  for  a  term  of 
yeai*s.  Here  were  two  contracts  co-existing,  each  securing 
the  right  of  possel^sion,  in  its  own  way,  to  the  party  of  the 
second  part  in  each.  By  the  transfer  of  the  estate  in  fee  to 
the  tenant  for  years,  he  became  the  tenant  in  fee  in  the  place 
of  his  lessor,  and  consequently  became  the  party  of  the 
second  part  to  the  contract  of  the  State  which  created  the  fee. 
He  ceased  to  be  any  longer  the  party  of  the  second  part  to 
the  lease  for  the  term  of  years,  because  that  contract  was 
extinguished.  There  was  to  that  contract  no  longer  a  party 
of  the  first  part,  after  the  acquisition  of  the  reversion  by  the 
tenant  for  years.  The  latter  thus  stepped  into  the  place  of  the 
lessor,  and  it  was  not  possible  for  him  to  become  both  party  of 
the  first  part  and  party  of  the  second  part  to  one  and  the  same 
contract.  No  contract  can  be  either  created  or  continued, 
without  at  least  two  parties  to  it.  This  is  as  true  of  contracts 
of  lease  as  of  contracts  touching  personal  property  or  personal 
obligations.  When  the  lessor  for  the  tenn  of  years  ceased 
to  be  the  tenant  in  fee  of  the  State,  he  ceased  also  to  be  the 
party  of  the  first  part  to  the  lease  for  years.  He  could  not 
be  separated  from  the  one  estate  without  at  the  same  time 
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being  separated  from  the  other.  The  two  contracts  were  so 
linked  together,  that  the  tenant  of  the  one  must  be  the  lord 
of  the  other.  In  other  words,  the  party  of  the  -second  part 
to  the  lease  in  fee  of  the  State,  must  be  the  party  of  the  first 
pait  to  the  lease  for  years.  Had  some  third  person  become 
the  purchaser  and  assignee  of  the  fee,  he  would  have  been, 
on  the  one  hand,  the  tenant  of  the  State,  and,  on  the  other, 
the  lord  of  the  tenant  for  years ;  and  both  contracts  would 
have  remained  in  force,  because  there  would  have  continued 
to  be,  to  each  contract,  two  parties.     But  when  the  tenant 

of  the  second  contract  of  lease  became  also  the  tenant  of  the 

• 

first,  the  second  contract  ceased  to  exist,  for  there  was  only 
one  person  left  to  represent  both  parties.  The  lesser  estate 
was  extinguished,  and,  in  the  technical  language  of  the  law, 
the  extinguishment  is  called  a  merger. 

The  principle  would  be  the  same  and  the  operation  would 
be 'similar,  in  case  the  tenant  of  a  life  estatle  should  make  a 
lease  for  years,  and  the  tenant  for  years,  before  the  expira- 
tion of  his  term,  should  become  the  tenant  of  the  life  estate. 

A  like  result  is  reached,  whenever  the  tenant  surren- 
ders his  lease  to  the  lessor.  It  is  a  surrender  by  the  one 
party,  and  a  merger  in  the  other.  In  a  case  where  the  tenant 
transferred  his  entire  term  to  the  owner  of  the  immediate 
reversion,  by  an  instrument  in  the  form  of  a  lease,  it  was  held 
to  operate  as  a  surrender  of  the  term  and  a  merger  of  the 
estate  in  the  reversion. 

Shepbard  «.  Spaulding,  4  Met.  416. 

But  while  every  surrender  of  an  estate  by  the  tenant  to 
his  landlord  is  necessarily  a  merger  of  the  estate  of  the  ten- 
ant in  the  estate  of  the  landlord,  the  converse  of  that  propo- 
sition is  not  always  true.  When  the  tenant  acquires  the 
estate  of  the  landlord,  there  is  a  merger,  but  no  surrender. 
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.  SECTION    VI. 

TEBMINATION    BY  00NDITI0N8  OF  BE-ENTBT  AND  FOBFETTUBE. 

It  was  a  part  of  the  feudal  or  common  law,  that  estates 
could  be  determined  before  their  natural  limitation  was 
reached,  at  the  option  of  the  p^irty  of  the  first  part,  tor  the 
non-fulfillment  of  the  obligations  imposed  by  the  contract 
upon  the  party  of  the  second  part  touching  and  concerning 
the  premises.  This  right  of  the  reversioner  is  known  in  the 
law  as  the  condition  of  re-entry  and  forfeiture. 

Some  of  the  text-writers  have  enumerated  estates  upon  con* 
dition  as  a  separate  class  of  estates.  But  there  seems  to  be 
neither  necessity  nor  propriety  for  such  a  classification ;  for 
all  kinds  of  estates,  which  from  their  nature  can  be  made 
subject  to  such  a  condition,  can  be  brought  within  it  by  a 
provision  in  the  contract  of  lease.  Estates  at  will  and  at 
sufierance  are  excluded  from  the  operation  of  such  condi- 
tions, by  their  very  character.  The  reversioner  can  end  them 
at  his  option,  without  such  a  provision,  and,  of  course,  would 
gain  nothing  by  it. 

We  are  now  treating  only  of  the  condition  whereby  the 
reversioner  can  terminate  the  tenancy,  whenever  the  tenant 
fails  to  perform  his  part  of  the  obligations  of  the  contract. 
Conditions  whereby  an  estate  is  said  to  be  created  or  enlarged, 
are  a  different  thing  in  their  operation,  and  are  discussed  in 
another  chapter.  There  are  several  features  of  the  subject 
connected  with  conditions  of  re-entry  and  forfeiture  which 
require  to  be  examined  separately. 

FiBST :  There  is  a  material  distinction  between  a  limitation 
and  a  condition.  A  limitation  is  a  period  fixed  by  the  con- 
tract of  lease  as  the  end  of  the  estate ;  that  is,  as  the  end  of 
the  tenant's  right  of  possession.  It  may  be  contingent  upon 
the  happening  of  some  specified  event,  which  may  or  may 
not  happen,  but  it  is  none  the  less  a  limitation,  because  it  is 
uncertain.  There  may  be  two  or  more  limitations  to  the 
same  estate,  one  fixed,  and  one  or  more  contingent.  A  lease 
to  a  person  for  life  so  long  as  he  may  occupy  the  premises, 
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creates  an  estate  with  two  limitations,  one  of  which  is  fixed, 
because  it  is  certain  to  happen,  and  the  other  is  contingent, 
because  it  may  or  may  not  happen.  There  would  be  one 
limitation  to  such  an  estate,  dependent  on  the  life  of  the 
lessee,  and  the  other  on  the  manner  of  occupying  the  pre- 
mises. K  we  should  add  to  such  a  lease,  that  it  should  end 
when  the  tenant  had  received  from  the  profits  of  the  land  a 
certain  sum,  there  would  be  a  third  contingent  limitation.  A 
condition,  such  as  can  determine  an  estate,  is  a  provision  of 
a  punitive  character,  secured  to  the  reversioner  for  the  pur- 
pose of  enabliDg  him  to  enforce  a  specific  performance  by 
the  tenant,  of  his  duties  to  his  landlord. 

Failure  to  perform  on  the  part  of  the  tenant  does  not  of 
itself  terminate  the  estate.  It  only  enables  the  landlord  to 
terminate  it,  if  he  chooses,  as  the  penalty  for  the  tenant's 
failure.  The  difierence,  therefore,  between  a  limitation  and 
a  condition  is  apparent.  The  one  leaves  nothing  to  be  done 
by  the  parties  to  end  the  contract.  The  other  leaves  the 
party  of  the  first  part  the  right  to  elect  whether  he  will  end 
the  contract  or  not,  whenever  there  is  a  breach  of  the  contract 
on  the  part  of  the  tenant.  K  he  does  not  so  elect,  the  estate 
continues  to  exist,  notwithstanding  the  breach  of  the  contract. 
He  must  make  known  his  election  in  the  manner  prescribed 
by  law.  If  he  omits  to  do  so,  the  condition  is  waived,  and 
the  estate  continues  to  exist. 

2  Bl.  Com.  155;  4  Kent,  126, 127. 

Second  :  Care  should  be  taken  to  distinguish  between  the 
thing  agreed  to  be  done  or  not  to  be  done,  and  the  condition 
of  re-entry  or  forfeiture  itself.  The  latter  is  always  nothing 
more  than  an  incident  of  the  former,  and  cannot  exist  other- 
wise ;  but  it  by  no  means  follows  that  the  latter  can  be  made 
to  operate  wherever  it  is  inserted,  or  wherever  the  parties 
have  agreed  that  it  shall  operate.  Whether  the  contracting 
party  is  bound  to  do  as  he  has  agreed,  and  is,  therefore,  liable 
in  damages  for  the  breach  of  his  contract,  is  a  very  diJflferent 
question  from  the  one  whether  failure  to  fulfill  will  give  ope- 
ration to  a  condition  of  re-entry,  so  as  to  divest  the  tenant 
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of  hid  estate.  The  tenant  is  the  absolute  owner  of  his  estate 
therein,  as  against  ail  the  world,  except  the  owner  of  the 
reversion  of  that  estate.  With  that  exception,  the  rights  of 
property  in  lands  are  as  absolute  in  the  individual  owner  as 
the  rights  of  property  in  chattels.  Such  rights  can  be  made 
to  take  on  a  subject  character  only  in  regard  to  the  owner  of 
the  reversion.  The  tenant  of  land  may  make  an  agreement 
that  he  will  forfeit  his  land  to  a  stranger,  as  the  penalty  of 
failing  to  do  as  he  agrees ;  but  the  stranger  does*  not  and 
caimot  thereby  acquire  the  estate  by  the  failure,  because  the 
law  does  not  give  to  the  agreement  such  operation.  It  is  not 
enough  to  so  provide  in  the  contract  Men  may  agree  to 
forfeit  liberty,  life  or  property,  an  the  penalty  for  failure  in 
their  agreements,  but  such  agreement  amounts  to  nothing, 
because  the  law  withholds  all  force  from  it.  Property  is 
equally  secured  in  that  respect  with  liberty  and  life. 

Wynehamer  v.  The  People,  18  N.  Y.  878. 

Wherever  the  laws  of  a  country  give  force  to  such  agree- 
ments, or  compel  a  strict  performance  of  services  by  the 
imprisonment,  or  other  corporal  punishment  of  the  delinquent, 
they  authorize  slavery.  Eoman  slavery,  in  the  later  years 
of  the  empire,  was  founded  upon  such  laws.  The  peon 
slavery  of  Mexico  was  of  the  same  character.  The  common 
law  never  authorized  the  enforcement  of  services,  or  other 
personal  obligations,  by  the  forfeiture  of  the  property  of  the 
delinquent,  or  by  his  personal  chastisement,  except  in  one 
relation.  Outside  of  that  relation,  personal  contracts  coidd 
be  enforced  only  by  subjecting  the  delinquent  party  to  such 
damages  as  the  other  could  prove  that  he  had  suffered.  The 
relation  which  the  common  law  made  an  exception  to  this 
general  rule,  is  the  relation  of  the  tenant  to  his  landlord. 
The  landlord  could  put  an  end  to  the  tenant's  estate,  as  the 
penalty,  by  the  force  of  which  he  could  compel  of  the  tenant 
strict  payment  of  his  rent,  and  strict  performance  of  his  other 
contract  obligations,  in  regard  to  his  tenancy.  And  it  was 
formerly  the  custom  in  most  of  the  nations  where  the  feudal 
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polity  prevailed,  to  sabject  the  vassal  to  corporal  punishments 
as  an  additional  means  of  securing  his  subjection. 
^The  re-entry  of  the  landlord  for  condition  broken,  is  not 
smctly  an  exception  to  the  rule  that  property  cannot  be 
transferred  from  one  person  to  another  by  forfeiture.  The 
property  of  the  tenant  is  not  thereby  transferred  to  the  land- 
lord. The  latter  acquires  no  new  right  of  property,  but 
merely  takes  possession  of  the  land  under  his  antecedent  right 
of  property*'  As  to  the  landlord,  the  tenant  has  only  a  con- 
tract or  subject  right  of  possession.  As  to  all  the  world, 
other  than  the  landlord,  he  has  the  absolute  right  of  pro- 
perty, of  which  he  cannot  be  deprived  by  forfeiture,  except 
on  the  part  of  the  government  as  the  penalty  for  crime. 

These  are  general  principles  of  the  conunon  law,  to  which 
there  are  no  exceptions,  and  which  have  constituted  that 
system  the  true  law  of  free  institutions,  with  the  exception 
of  the  feudal  subjection  of  the  tenant  to  his  landlord.  With 
that  feature  abrogated,  the  common  law  is  the  law  of  equality 
and  freedom.  This  distinction  between  the  relative  rights 
of  the  tenant  to  his  landlord,  and  his  relative  rights  to  the 
rest  of  the  w<5rld,  deserves  particular  attention,  because  it 
shows  the  origin,  the  principle  and  the  mode  of  the  opersr 
tion  of  conditions  of  re-entry  and  forfeiture,  as  they  have 
come  down  to  us  along  with  the  common  law. 

THifiD :  The  common  law  has  never  put  one  person  in  per- 
sonal subjection  to  another,  except  the  subjection  of  the  ten- 
ant to  his  landlord.  The  mode  of  terminating  estates  by  the 
operation  of  conditions  of  re-entry,  was  designed  to  enforce 
that  subjection,  and  belongs  exclusively  to  the  feudal  law, 
and  to  the  relation  of  the  tenant  to  his  landlord. 

It  was  the  feudal  law  which  gave  to  the  condition  all  the 
force  and  effect  it  had.  On  the  failure  of  the  tenant  to  per- 
form his  part  of  the  compact  for  the  holding  of  the  land,  his 
lord  might  resume  the  fief. 

Go.  Litt.  201  a,  Bote  1;  Bntler  &  Hargnve's  Notes,  84. 

This  condition  was  not  only  peculiar  to  the  system  of 
feudal  tenures,  but  it  was  and  still  is  the  chief  feature  of  dis- 

18 


874  THE  LAW  OF  BEAL  FBOfEBTT. 

tinction  between  that  system  and  the  other  general  system 
known  as  allodial.  Its'  place  and  purpose  in  the  feudal  sys- 
tem deserve  attentioiL  That  system  was  one  of  classes  and 
castes ;  and  the  condition  of  re-entry  and  forfeiture  was  the 
privileged  remedy  of  the  privileged  class,  the  lords,  where- 
with to  retain  the  unprivileged  class,  the  vassals,  in  personal 
subjection.  It  was  a  remedy  which  never  belonged  to  the 
tenant  against  his  lan<)iord,  or  to  one  lord  against  another,  or 
to  a  tenant  against  his  fellow  tenant.  It  was  exclusively  a 
power  in  the  hands  of  the  landlord,  whereby  he  could  com- 
pel his  vassal  to  a  strict  performance  of  the  services  imposed, 
and  a  strict  compliance  with  the  restraints  of  feudal  laws  and 
customs.  Ordinarily,  the  obligations  of  an  executory  con- 
tract go  no  further  than  to  subject  the  failing  party  to  pay  to 
the  other  pai*ty  such  damages  as  he  may  have  suffered  from 
the  lion-performance.  Thus,  when  one  man  agrees  to  labor 
for  another,  for  a  fixed  term  of  time,  he  cannot  be  forced  to 
a  strict  performance,  but  is  only  subject  to  damages.  Give 
to  the  employer  the  power  to  enforce  performance  by  for- 
feiture of  property,  or  by  penalties  of  any  other  kind,  and 
you  establish  slavery.  The  employee  is  then  -placed  in  per- 
sonal subjection  to  the  employer.  The  condition  of  re-entry 
in  the  feudal  law  was  of  that  character,  and  was  intended  to 
enforce  of  the  vassal  strict  performance  of  the  stipulated  ser- 
vices to  the  lord.  The  personal  freedom  of  the  tenant  was 
not  only  thus  subjected  to  the  lord,  but  the  latter  obtained, 
in  that  way,  control  over  the  children  and  household  of  the 
former. 

Between  the  lord  and  the  tenant  there  was,  originally, 
nothing  like  social  or  political  equality,  or  even  that  equality 
which  belongs  to  contracting  parties,  in  relation  to  each  other. 
The  right  of  pdssession  to  land  was  bestowed  on  the  tenant 
more  as  a  gift  than  as  a  contract  obligation.  It  was  the 
bounty  of  the  lord  to  his  dependent  vassal.  Even  after  such 
investments  were  made  by  written  instruments,  the  operating 
words  were  dedi  el  concessiyih^  language  of  donation  instead 
of  obligation. 
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The  obligations  of  the  vassal  or  tenant  were  treated  as 
something  more  than  the  contract  obligations  of  one  person 
to  another.  They  were  invested  with  something  like  the 
subjection  of  the  slave  to  his  master.  It  was  tortious  in  the 
tenant  to  refuse  compliance.  The  laws  and  customs  con- 
strained him  to  accept  the  donation  of  the  tenancy  by  a  very 
formal  pledge.  He  was  forced  to  proclaim  himself  to  be  the 
lord's  man,  by  abject  and  formal  ceremonies.  ,  He  was  made 
to  invoke  God  to  witness  the  irrevocable  subjection  of  his 
own  will  to  the  will  of  his  lord,  with  no  reservations  or  excep- 
tions. This  ceremony  was  called  homage.  The  obligation 
itself  was  termed  fealty ;  and  the  condition  of  re-entry  was 
the  ultimate  power  in  the  hands  of  the  lord,  whereby  to 
enforce  the.  obligation. 

By  the  compact  thus  formally  and  ceremoniously  witnessed, 
the  vassal  placed  himself,  his  children,  and  his  children's  chil- 
dren, in  personal  subjection  to  the  lord  and  his  posterity  to 
tjie  ultimate  generation.  There  was  no  room  or  place  left 
for  a  dissolution  of  the  compact  short  of  a  forcible  resistance. 
The  tenant  acquired  in  his  patch  of  land  the  source  of  a  scanty 
subsistence.  The  services  which  he  undertook  to  perform  for 
the  lord  were  regarded  as  a  return  or  rent  for  the  use  of  the 
land ;  for  the  donation  did  not  convey  to  the  vassal  the  right 
of  property  as  to  the  lord,  but  only  a  qualified  right  of  pos- 
session. As  to  all  the  rest  of  the  world  he  had,  in  his  right 
of  possession,  the  absolute  right  of  property,  and  was  so  far 
a  freeman.  As  to  the  lord,  he  was  held  in  personal  subjec- 
tion by  the, condition  of  re-entry  and  forfeiture,  and  was  not 
a  freeman,  but  was  a  serf. 

The  power  which  the  lords  thus  obtained  over  their  vas- 
sals cannot  be  readily  appreciated  at  this  day  in  its  full  force, 
in  consequence  of  the  difference  in  the  condition  of  society, 
as  it  then  existed  and  as  it  now  exists.  Then  the  vassal, 
when  driven  from  the  premises,  was  no  man's  man.  He  was 
an  outlaw.  He  had  no  power  to  protect  himself,  and  there 
was  no  one  to  protect  him. 

Neither  can  this  feudal  arrangement  be  fully  compre- 
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bended,  when  viewed  only  as  a  compact  between  the  seyeral 
individualfi  who  made  it.  It  needs  to  be  borne  in  mind,  that 
it  was  a  part  of  the  agreement,  by  the  laws  and  customs  then 
in  force,  that  it  should,  in  each  case,  attach  to  the  lands,  and 
bind  succeeding  generations,  without  right  in  those  who  were 
to  succeed  to  exercise  any  volition  about  it.  The  most  of 
the  land  in  the  country,  which  was  held  at  ail,  was  held  by  the 
several  occupants  under  similar  compacts.  This  mode  of  hold- 
ing the  laud,  therefore,  became  the  basis  of  political  institu- 
tious  of  a  peculiar  and  conservative  character.  The  individual 
compacts  gained  force  and  importance  from  the  fact  that  each 
was  a  link  in  the  political  chain  which  bound  society  in  cer- 
tain routines,  and  kept  each  member  in  the  place  marked  for 
him.  It  was  necessary  that  the  individual  thus  bound  should 
be  forced  to  a  strict  performance  of  the  duties  imposed,  or  be 
expelled  froiA  the  arrangement;  for  these  compacts  regu- 
lated both  the  social  and  the  political  relations ;  and  the 
Baachine,  once  wound  up,  waa  meant  to  run  forever,  without 
mutations  from  the  succession  of  one  generation  to  another. 
These  contracts,  under  which  the  land  was  held,  were  con- 
trived to  bind  the  laboring  part  of  the  people  in  personal 
subjection  to  the  non-laboring.  Thus  society  was  divided 
into  classes,  with  a  gulf  between  as  impassable,  and  feelings 
as  unsocial,  as  those  which  exist  between  the  master  and  his 
slave. 

Such  was  the  origin  of  conditions  of  re-entry  and  forfeiture ; 
and  such  were  the  operations  and  results,  until  they  were 
modified  by  the  force  of  a  progressive  civilization. 

FouBTH :  But  notwithstanding  conditions  of  re-entry  and 
forfeitm^  were  exclusively  the  remedy  of  the  ruling  class, 
they  were  subjected  to  fixed  rules  and  principles,  as  to  their 
inception ;  as  to  the  party  in  whose  favor  they  could  ope- 
rate ;  and  as  to  the  mode  of  their  operation.  And  these 
rules  and  principles  were  rigidly  applied  and  adhered  to. 
They  were  as  follows : 

1st  A  condition  must  be  created  and  annexed  to  the  estate 
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at  the  time  the  estate  was  created,  and  could  not  be  attached 
at  any  time  after. 

2  Cruise  Dig.  p.  8,  §10;  Shep.  Toach.  126;  1  Bacon  Abr.  Con'*- 
ditions  C  and  £ ;  2  Bl.  Com.  851 ;  Taylor's  Lan.  &  Ten.  §  280; 
4  Kent  Com.  122. 

Stated  in  more  modem  English,  the  condition  could  be 
attached  to  the  land  only  in  a  lease  of  the  land ;  and  it  must 
be  inserted  when  the  lease  was  made,  and  could  not  be  added 
at  a  subsequent  time. 

This  rule,  it  should  be  observed,  embraces  both  the  thing 
to  be  done  or  omitted,  and  the  condition  of  re-entry  itself. 

A  case  illustrative  of  the  rule  is  stated  in  2  Cruise's  Dig. 
p.  3,  as  follows  :  *'  In  a  celebrated  case  which  was  heard  in 
parliament,  2  Rich.  11^  it  appears  that  King  Edward  III  had 
made  a  feoffment  in  fee  to  the  Duke  of  Lancaster  and  others, 
without  any  condition,  and  afterwards  required  the  feoffees 
to  perform  certain  conditions.  All  the  judges  and  Serjeants 
being  summoned  and  required  to  give  their  opinion  on  this 
case,  declared  that  tl)^  feoffees  were  not  obliged  to  perform 
the  conditions,  because  they  were  not  expressed  at  or  before  ' 
the  time  when  the  feoffinent  was  made." 

Leases  made  by  individuals  are  equally  subject  to  the  same 
rule.  Conditions  cannot  be  inserted  except  on  the  making 
of  the  lease.     They  must  be  a  part  of  the  original  agreement. 

Griffin  v.  Stanhope,  Cro.  Jac.  456;  Taylor's  Lan.  and  Ten.  §  280. 

2d.  Conditions  can  be  reserved  only  to  the  lessor  and  his 
hei« ;  not  to  a  stranger. 

4  Kent.  122;  2  Crnise  Dig.  4;  1  Bacon  Abr.  686. 

"  Heirs  and  assigns  can  only  mean  those  who  have  the 


reversion." 


Tankeryille  v.  Wingfleld,  6  Eng.  Com.  Law  Rep.  246,  247. 

3d.  The  condition  must  defeat  or  detenm'ne  the  estate,  not 
in  part  merely,  but  the  whole  of  it.  Thus,  a  condition  that 
the  lessor  shall  enter  and  have  the  land  for  a  certain  time,  or 
that  the  estate  shall  be  void  for  a  certain  time,  as  that  a  lease 
for  ten  years  shall  be  void  for  five  years,  upon  the  non-per- 
formance of  a  certain  condition,  is  not  good. 

Shep.  Tonch.  127;  2  Crnise  Dig.  4;  1  Hilliardon  Real  Prop.  ch. 
27,  §§  12, 18, 14.  15. 
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The  principle  and  propriety  of  these  rules  can  be  readily 
understood.  An  estate  can  be  created  only  by  a  contract  of 
l4ase  ;  and  the  reversion  of  the  estate  is  in  the  lessor,  when 
the  lease  is  made,  and  can  be  at  that  time  in  no  other  person. 
Whenever  the  estate  is,  for  any  cause  determined,  the  rever- 
sioner is  entitled  to  the  possession  of  the  land.  No  one  else 
can  be  so  entitled.  Now,  if  the  condition  was  made  in  favor 
of  a  stranger,  that  is,  in  favor  of  any  person  other  than  the 
reversioner,  and  could  be  made  to  defeat  the  estate,  such 
person  could  not  be  benefited  by  it,  because  he  would  not 
thereby  acquire  any  right  of  possession.  The  inunediate 
right  of  possession  belongs  to  the  owner  of  the  reversion  the 
moment  the  estate  is  determined.  Strangers  cannot  be  intro- 
duced to  an  estate  by  the  operation  of  a  condition  of  re-entry, 
or  of  forfeiture,  because  such  conditions  cannot  be  made  to 
transfer  estates  from  one  person  to  another.  The  law  never 
gave  them  any  such  force  or  effect.  They  merely  terminate 
an  estate,  by  determining  the  right  of  the  tenant  to  remain 
longer  the  party  of  the  second  part  to  the  lease  which  created 
it.  When  the  estate  is  thus  terminated,  the  reversioner,  who 
is  the  next  preceding  owner,  takes  possession  of  the  premises, 
not  because  he  has  thereby  acquired  any  new  right  of  pro- 
perty, but  by  reason  of  the  right  of  property  which  he  before 
had.  There  would  be  neither  common  sense,  nor  propriety, 
in  allowing  a  person  who  had  no  estate  in  the  land,  to  defeat 
the  rights  of  those  who  had,  by  the  operation  of  a  condition 
of  re-entry  inserted  ii^  a  contract,  made  by  the  tenant  to  a 
stranger.  Consequently,  it  has  been  a  rule  of  the  common  law, 
that  a  condition  of.  re-entry  or  forfeiture,  made  on  any  other 
occasion  than  that  of  leasing  land,  or  contained  in  any  other 
agreement  than  a  lease,  or  made  in  favor  of  any  person 
other  than  the  lessor  and  his  heirs,  was  inoperative  and  void. 
It  is  an  elementary  rule  to  which  there  are  no  exceptions. 
Upon  this  point  the  authorities  are  conclusive.  In  Doe  v. 
Adams,  2  Crompton  &  Jervis,  232,  the  plaintiff  brought 
ejectment  upon  a  condition  of  re-entry  for  the  non-payment 
of  rent.    The  couit  decided  that  as  the  plaintiff  was  not  the 
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• 

Teyersioner  of  the  estate  which  he  sought  to  terminate,  the 
condition  could  not  operate  in  his  favor,  and  he  could  not 
maintain  the  action.  Doe  v.  Goldsmith^  reported  in  tht 
same  volume,  p.  674,  was  a  similar  case,  and  was  decided  in 
the  same  way.  Doe  v.  .Latorence,  4  Taunton's  Rep.  23,  was 
also  a  similar  case,  with  a  similar  decision.  The  couii; 
remarked,  that  it  was  too  clear  for  argument. 

The  question  came  up  in  Smith  v.  Packhurat^  4  AihyvUs 
JRep.  139,  and  the  court  held,  that ''  a  right  of  entry  always 
supposes  an  estate  ;  for  a  right  of  entry  is  nothing  without  a 
right  to  hold  and  receive  the  profits ;  and  if  an  estate  be 
granted  to  a  man,  reserving  rent,  and  in  default  of  payment, 
a  right  of  entry  be  given  to  a  stranger,  it  is  void.^  Lord 
Chief  Justice  Willes  said  that  '^  a  case  Avas  cited  to  endeavor 
to  show  that  a  right  of  entry  might  subsist  without  an  estate ; 
but  I  am  inclined  to  'think  some  material  circumstances  in 
that  case  are  omitted  ^  and  we  are  agreed,  in  our  judgment, 
that  the  law  is  otherwise." 

The  only  case  in  the  English  books,  where  a  different  con- 
clusion was  had,  is 

Freeman  «.  Bmteman,  2  Barn.  &  Aid.  168;  4  Eng.  Com.  Law  R. 
450. 

The  action  was  ejectment  for  condition  broken.  Bateman 
held  a  term  for  years,  and  made  a  deed  of  conveyance  which 
purported  to  be  a  lease,  but  embraced  his  whole  term,  and 
was,  therefore,  in  legal  effect  and  operation,  an  assignment. 
The  instrument  contained  several  conditions ;  and,  among 
them,  was  one  that  the  grantee  should  not  open  a  public 
house  on  the  premises.  There  was  also  a  condition  of  re-en- 
try for  the  breach  of  any  of  the  covenants  and  provisions. 
Subsequently  a  public  house  was  opened,  and  Bateman,  with- 
out calling  to  his  aid  any  legal  proceedings,  entered  and  took 
possession  of  the  premises.  Freeman  brought  ejectment,  and 
was  defeated  on  the  ground  that  his  estate  was  determined 
by  a  breach  of  the  condition. 

While  it  seems  to  have  been  generally  agreed  that  the  con- 
veyance was  an  assignment,  because  it  left  no  reversion  in 
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Bateman,  it  is  evident  that  the  dedsion  was  maae  without 
keeping  that  point  in  mind.  The  fact  that  the  instniment 
purported  to  be  a  lease,  seems  to  have  controlled  the  ideas 
of  the  court,,  and  the  decision  was  evidently  made  under  the 
influence  of  that  impression.  The  argument  of  the  opinion 
shows  this  :  The  case  was  made  to  turn  upon  section  325  of 
Littleton's  Tenures,  which  reads  as  follows :  '^  Estates  which 
men  have  in  lands  or  tenements  upon  condition,  are  of  two 
sorts,  viz  :  Either  they  have  estate  upon  condition  in  deed, 
or  upon  condition  in  law.  Upon  condition  in  deed  is,  as  if  a 
man  by  deed  indented  enfeoff  another  in  fee  simple,  reserv- 
ing to  him  and  his  heirs  yearly  a  certain  rent,  payable^at  one 
feast  or  'divers  feasts  per  annum,  on  condition  that  if  the  rent 
be  behind  by  a  week,  after  any  day  of  payment  of  it,  or  by 
half  a  year,  that  then  it  shall  be  lawful  to  the  feoffor  and  his 
heirs  to  enter.  In  these  cases  if  the  rent  be  not  paid  at  such 
time,  or  before  such  time,  limited  and  specified  within  the 
condition  comprised  in  the  indenture,  then  may  the  feoffor  or 
his  heirs  enter  into  such  lands  or  tenements,  and  then  in  his 
former  estate  to  have  and  hold,  and  the  feoffee  quite  to  oust 
thereof ;  and  it  i$  called  an  estate  upon  condition,  because  that 
the  estate  of  the  feoffee  is  defeasible,  if  the  condition  be  not 
performed." 

Littleton  was  certainly  not  ttying  to  make  out  that  a  con- 
dition of  re-entry  inserted  in  the  assignment  of  an  estate  was 
valid  and  operative  to  defeat  the  estate  in  favor  of  (he 
assignor.  He  was  not  seeking  to  establish  the  proposition 
that  there  is  no  difference  between  a  lease  and  an  assign- 
ment, or  that  the  rights  of  an  assignor,  with  no  estate  in  the 
land,  are  the  same  as  those  of  a  lessor  who  is  the  reversioner 
and  proprietor.  He  was  merely  putting  a  case  to  illustrate 
the  pperation  of  conditions  of  re-entry,  and  the  distinction 
between  what  is  called  conditions  in  deed  and  conditions  in 
law ;  and  his  illustration  was  confined  to  a  lease.  The  lan- 
guage used  is  conclusive  of  that  intention.  The  word 
''enfeoff"  then  indicated  the  creation  of  a  fee,  and  not  the 
assigmnent  of  one.     "  Feof&nent  originally  meant  the  grant 


CONDinONB  OF  BB-JBMTBT,  BUUS  OF.  281 

of  a  feud  or  fee,  that  is,  a  barony  or  knight's  fee,  for  which 
certaiQ  services  were  due  from  the  feoffee  to  the  feoffor.'' 

BorriU'i  Law  Dictionary. 

'*  It  signified,  originally,  the  grant  of  a  feud  or  fee,  but  it 
became,  in  time,  to  signify  the  grant  of  a  free  inheritance  in 
fee,  respect  being  had  to  the  perpetuity  of  the  estate  granted, 
rather  than  to  the  feudal  tenure." 

Boavier'f  Law  DictioDar7. 

"  Feoffinent  is  derived  of  the  word  of  art  feodum  quia  eM 
donoHa  feudiJ^ 

Go.  Litt.  9  a;  2  Bl.  Com.  310,  311}  Bntler'i  Koie  to  Go.  Litt. 
281.  p.  271  b. 

"  Feoffinents  had  likewise  anciently,  that  is  to  say  before 
the  statute  quia  en^ptoreB  terrarum^  almost  all  the  conse- 
quences of  pure  feudal  donatioDs;  for  they,  without  any 
words  of  reservation,  created  a  tenure  between  the  feo£S>r 
and  the  feoffee." 

Wright's  Tenures,  162. 

The  learned  judge  who  delivered  the  opinion  in  Fnenum 
V.  Bateman^  concedes,  impliedly  at  least,  that  Littleton's  \as^ 
giiage,  in  the  section  quoted,  applied  exclusively  to  a  lease, 
and  did  not  embrace  an  assignment,  for  he  arrives  at  his  con- 
struction of  Littleton  by  a  very  singular  and  fidlacious  pro- 
cess of  reasoning.  He  said :  '*  The  feoffor  has  no  reversion ; 
the  lands  are  not,  nor  since  the  statute  quia  envptoresj  can  be 
holden  of  him,  but  must  be  holden  of  the  superior  lord." 
Henoe,  as  he  reasoned,  no  person  could  enfeoff  another,  when 
Littleton  wrote,  because  of  the  statute.  Littleton,  therefore, 
in  using  the  word  '* enfeoff"  and  ''feoffinent,"  must  have 
meant  '*  assign  "  and  "  assignment." 

When  Littleton  wrote,  the  king  could  make  feoffinents  as 
well  as  before  the  statute  quia  emptores,  and  fec^&nents  existed 
then  which  had  been  made  by  one  individual  to  another 
before  the  statute.  Leases  in  fee  were  then  by  far  more  com- 
mon in  England  than  any  other.  It  was  natural  and  proper 
that  Littleton  should  refer  to  that  class  of  leases  in  .explain- 
ing the  operation  and  effect  of  conditions  of  re-entiy :  and  it 
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affords  no  ground  to  conclude  that  he  meant  precisely  the 
opposite  of  what  he  said,  because  at  that  time  a  feoffinent, 
that  is  a  lease  in  fee,  could  not  be  made  by  one  person  to 
another,  by  reason  that  the  statute  of  quia  emptores  had  made 
it  impossible  to  be  done.  If  Littleton  had  undertaken  to 
state  the  rule  that  a  condition  of  re-entry  could  be  made 
operative  in  an  assignment,  with  the  same  effect  in  favor  of  the 
assignor  as  in  a  lease  in  favor  of  the  lessor,  he  would  probably 
have  expressed  himself  in  language  neither  liable  to  be  mis- 
taken, nor  requiring  a  process  of  reasonii^g  to  make  it  out. 

The  case  of  Freeman  v.  Bateman  has  seldom,  if  ever,  been 
cited  as  authority  i;i  England  in  favor  of  making  a  condition 
of  re-entry  operative  in  an  assignment.  And  it  is  hardly 
possible  to  conceive  of  a  case  better  calculated  to  exhibit  the 
absurdity  of  applying  the  doctrine  of  conditions  to  assign- 
ments. Take  the  case  of  the  owner  in  fee  of  premises  who 
rents  for  a  term  of  years,  with  the  express  condition  that  the 
premises  shall  be  used  for  a  public  house.  His  right  to  make 
and  enforce  such  a  condition  will  not  be  questioned  at  com- 
xpon  law.  The  premises  are  his,  and  he  has  a  right  to  control 
their  use  by  stipulations  in  his  contract  of  lease.  Suppose 
hi8  tenant  aaaigns  his  term  and  inserte  in  the  deed  of  assign- 
ment  a  provision  that  the  premises  shall  not  be  used  for  a 
public  house,  and  if  they  are,  the  assignor  may  re-enter  and 
again  hold  the  preniises  as  of  his  former  estate.  The  assignee 
becomes  the  tenant  of  the  owner  in  fee,  because  he  becomes, 
by  the  assignment,  the  party  of  the  second  part  to  his  lease 
for  years.  He  must  use  the  premises  as  a  pulic  house,  or  his 
landlord  may  terminate  the  lease  and  resume  the  possession 
of  the  property.  If  he  uses  the  premises  as  a  public  house, 
his  assignor  will  terminate  the  lease  and  again  take  posses- 
:don,  if  there  is  no  difference  between  a  lease  and  an  assign- 
ment, in  regard  to  the  operation  of  conditions.  They  might 
both  proceed  to  drive  out  the  tenant,  the  one  because  he  did 
not  keep  a  public  house,  and  the  other  because  he  did.  New 
conditions  might  be  added  by  each  succeeding  assignment, 
each  in  conflict  with  the  other,  until  the  rights  of  the  tenant, 
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if  it  could  be  said  that  he  had  any  rights,  would  bear  no 
resemblance  to  the  well  ordered  system  of  the  common  law. 

There  is  a  case  in  the  25eh  Oonn.  R.  242  {The  Collins 
ManufijuUunng  Co.  v.  Marey)^  where  the  plaintiff  sought  to 
recover  the  premises  for  a  condition  in  a  deed  of  sale  and 
assignment.  There  was  a  provision  in  the  deed  that  intoxi- 
cating liquors  should  not  be  sold  on  the  premises,  and  that  a 
violation  of  that  provision  should  avoid  the  deed.  The  plain- 
tiff was  not  allowed  to  succeed  in  his  action ;  but  it  seems  to 
have  been  conceded  that  the  condition  was  an  operative  one. 
The  distinction  between  a  lease  and  an  assignment,  in  respect 
to  the  operation  of  conditions,  was  not  noticed.  The  domi- 
nant idea  seems  to  have  been  a  regard  for  the  peace  and  wel- 
fare of  the  village,  where  the  property  was  located,  and  for 
adjoining  land  belon^g  to  the  plaintiff.  Regarded  in  that 
view,  the  restrictive  provision  operated 'as  the  grant  of  an 
easement  for  the  benefit  of  adjacent  property ;  and  the  defend- 
ant might  have  been  restrained  by  the  court  to  observe  the 
condition.  But  there  is  not  and  never  was  any  rule  of  the 
common  law,  whereby  the  owner  of  the  land  could  be  deprived 
of  his  property  by  forfeit^e  for  the  non-observance  of  such 
a  condition,  at  the  suit  of  a  party  who  had  no  estate  in  the 
land. 

A  similar  case  is  reported  in  Massachusetts,  in  Gray  v. 
Blanchard^  8  Pick.  284.  The  plaintiff,  in  that  case,  had 
once  owned  a  tract  of  land,  and  conveyed  it  in  %e,  in  differ- 
ent parcels,  to  different  individuals,  at  different  times.  In 
the  dee^  of  one  parcel  he  had  a  provision  inserted  that  no 
window  should  be  opened  on  the  north  side  of  the  house 
thereon.  The  purchaser  of  the  land  opened  two  windows, 
and  the  plaintiff  brought  an  action  to  recover  the  premises, 
on  the  ground  that  the  defendant's  estate  was  terminated  for 
breach  of  the  condition ;  and  he  was  allowed  to  recover.  It 
was  conceded  that  the  plaintiff  had  no  estate  in  the  premises, 
and  no  interest  in  any  of  the  adjoining  premises ;  and  yet  it 
is  evident,  from  the  language  of  the  court,  that  they  regarded 
the  deed  of  conveyance  as  a  lease ;  or,  at  least,  failed  to  bear 
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in  mind,  that  there  was  a  difference  in  the  operation  and 
effect,  upon  the  rights  of  the  parties,  between  a  lease  and  an 
assignment 

In  answer  to  the  argument  of  the  defendant,  that  the  plain- 
tiff had  no  estate  in  the  premises,  nor  in  any  adjoining  pre- 
mises,  to  be  affected  by  the  windows,  the  coiui;  said,  it  is 
enough  that  he  had  a  sister  who  had*  And.  the  end  of  the 
decision  was,  to  allow  the  brother  to  vindicate  the  supposed 
wrongs  of  the  sister,  by  taking  the  defendant's  property  and 
appropriatiiig  it  to  his  own  uae,  without  any  complaint  of 
grievance  on  the  part  of  the  sister,  and  without  any  protec- 
tion  as  against  her  brother  from  opening  as  many  windows 
as  he  pleased*  There  was,  in  that  case,  no  condition  of 
reentry,  or  of  forfeiture,  inserted  m  the  deed. 

The  mistake  of  the  court  is  apparent  in  the  opinion*  It  ia 
said,  arguendo:  ''A  man  has  a  vacant  lot  m  firont  of  his 
dwelling  house,  which  somebody  is  desirous  to  buy,  and  he 
is  willing  to  sell  if  thereby  his  light  and  air  shall  not  be  too 
much  obstructed.  May  he  not  sell  it  under  conditions  that 
no  building  shall  be  erected  beyond  a  certain  height,  or 
within  a  certain  distance  from  his  house,  or  that  the  land 
shall  not  be  used  for  the  purpose  of  a  tavern,  or  for  any  par- 
ticular business  which  is  likely  to  be  noisy  or  troublesome, 
at  least,  for  a  limited  number  of  years  7" 

These  remarks  of  the  court  render  it  obvious  that  they 
confounded  an  easement  with  a  condition,  and  the  forfeiture 
which  the  common  law  sometimes  attaches  to  the  condition, 
in  favor  of  the  reversioner,  with  the  remedies  provided  in 
regard  to  easements  for  the  protection  of  the  injured  party. 
Grant  that  the  question  put  by  the  court  must  be  answered 
affirmatively ;  and  it  by  no  means  follows  that  the  condition 
can  be  made  to  defeat  the  estate  which  was  sold  and  assigned* 
Such  conditions  create  easements  in  fiivor  of  the  vendor,  and 
the  purchaser  can  be  restrained  from  violating  them ;  or,  can 
be  made  to  compensate  in  damages  for  violations,  at  the  suit 
of  the  injured  party* 

Barrow  «.  RiduurdB,  8  Paige,  861. 
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III  the  case  before  the  court,  the  provision  in  restraint  of 
windows  may  have  created  an  easement  in  favor  of  the  plain- 
tiff's sister,  as  the  owner  of  adjacent  property ;  and  in  favor 
of  any  one  who  might  succeed  her  in  the  ownership ;  and 
she  and  any  succeeding  owner  would  have  their  remedies  by 
injunction  to  prevent  encroachments,  and  to  recover  damages 
for  such  as  had  been  made.  Such  proceedings  would  be  rea- 
sonable and  effective.  But  allowing  the  plaintiff,  who  had 
no  estate  in  the  premises,  or  in  adjoining  premises,  to  recover 
the  property,  because  of  the  violation  of  the  condition,  was 
unreasonable,  ineffective  and  absurd ;  for,  instead  of  protect- 
ing the  injured  sister  from  threatened  wrongs,  or  putting  her 
in  the  way  of  receiving  compensation  for  those  she  may  have 
suffered,  it  placed  all  remedies  beyond  her  reach.  The  plain- 
tiff recovering  possession  for  condition  broken,  would  hold 
the  premises  free  from  the  condition,  and  could  put  in  as 
many  windows  as  he  pleased. 

But  so  far  from  being  authority  that  a  condition  of  re-entry 
inserted  in  an  assignment  can  be  made  operative  in  favor  of 
the  assignor  to  terminate  the  tenant's  estate,  these  cases  serve 
to  demonstrate  the  folly  and  absurdity  of  any  such  pretence. 
The  decisions  have  been  made  evidently  with  an  utter  inatten- 
tion to  the  distinction  between  a  lease  and  an  assignment,  or 
Yipon  the  assumption  that  the  instrument  in  question  was  a 
lease,  and  with  no  intention  to  proclaim  that  any  person 
except  the  reversioner  can  terminate  the  tenant's  estate  for 
condition  broken.  The  American  authorities,  like  the  Eng- 
lish, have  generally  conceded,  whenever  the  point  has  been 
distinctly  presented,  that  conditions  of  re-entry  had  no  force 
or  effect  except  when  inserted  in  a  lease  in  favor  of  the  lessor, 
and  when  the  reversioner  sought  to  enforce  them.  There 
has  been  no  dispute  about  this  point  by  those  who  had  any 
precise  knowledge  of  the  subject.  Thus  in  3coU  v.  lAtrUj  7 
JPeCers  jR..  606,  Judge  Story  said :  **  It  is  clear,  by  the  com- 
mon law,  that  a  right  of  re-entry  always  supposes  an  estate 
in  the  party,  and  cannot  be  reserved  to  a  mere  stranger." 
.    Such  is  the  language  of  all  the  authorities  wherein  an 
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opinion  upon  this  point  has  been  expressed,  with  the  point 
distinctly  and  understandingly  in  mind.  No  other  rule  is  at 
all  compatible  with  the  common  law  system  of  real  property, 
or  consistent  with  the  practical  results  of  the  common  law,  as 
demonstrated  among  the  nations  with  whom  that  law  originated 
and  where  it  was  matured  and  reduced  to  a  science.  Among 
those  nations,  the  land  was  owned  mostly  by  the  privileged 
class,  who  were  the  immediate  tenants  of  the  king.  The  mass 
of  the  people  lived  on  and  worked  the  land  as  tenants, 
vassals,  seifs,  diversely  known  by  some  one  of  those  names 
in  different  countries,  and  at  different  periods  of  time ;  but 
always,  in  all  the  countries,  the  subject  class,  held  to  service 
of  different  grades,  restricted  to  limite  and  routines  for  the 
benefit  of  their  masters,  and  forced  to  submit  to  the  burdens 
and  exactions  by  the  ultimate  power  whereby  the  lord  and 
proprietor  of  the  land  could  drive  his  tenant  from  the  land, 
and  thus  deprive  him  of  his  only  means  of  subsistence.  The 
alternative  was  submission  or  starvation. 

The  tenant  was  thus  placed  in  subjection  to  his  lord ;  but 
this  kind  of  servitude  had  one  advantage  in  fovor  of  the  ten- 
ant  over  chattel  slavery.  The  tenant  was  a  freeman  in  rela- 
tion to  all  other  persons  than  his  landlord. 

2  Kent's  Com.  260,  251;  2  Bl.  Com.  98. 

He  could  make  an  agreement  with  other  persons,  and  could 
be  held  for  damages  for  failure  to  perform,  but  eould  not  be 
forced  to  strict  performance  by  forfeiture  of  his  property.  It 
is  a  familiar  rule  of  the  common  law,  as  before  stated,  that 
the  tenant  has,  in  his  teiiancy,  the  absolute  right  of  property 
as  to  all  the  world,  except  his  landlord ;  and  the  estate  can 
be  made  to  take  on  a  subject  character  only  in  relation  to  the 
landlord. 

Where  the  tenant  has  come  to  his  tenancy  by  the  assign- 
ment  of  the  lease,  he  cannot  put  himself  or  the  estate  in  sub- 
jection to  his  assignor  any  more  than  to  any  other  strangen 
This  is  a  principle  not  only  self-evident,  but  well  settled  by 
authority. 

In  JSliffki  V.  Rochester,  7  WhecUon,  547,  Chief  Justice  Mar- 
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shall  said :  "  If  the  vendor  has  actually  made  a  conyeyance, 
his  title  is  extinguished  in  law  as  well  as  equity,  and  it  will 
not  be  pretended  that  he  can  maintain  ejectment.'' 

In  OsterhotU  v.  Shoemaker,  3  Hill,  518,  Judge  Bronson 
said,  in  speaking  of  the  position  of  the  assignee  to  his  assignor  : 
^'  He  owes  no  faith  or  allegiance  to  the  grantor,  and  does  him 
no  wrong  when  he  treats  him  as  an  utter  stranger  to  the  title." 
It  is  a  settled  doctrine  that  the  assignee  holds  adversely  to 
the  assignor. 

The  People  v.  Van  Rensselaer,  9  N.  T.  S48;  see  also,  Watkins  v. 
Holman,  16  Peters,  64;  4  Peters,  606,  607. 

This  subjection  of  the  tenant  was  due  to  his  immediate 
reversioner,  and  could  not  be  diverted  to  his  assignor,  or  to 
any  preceding  tenant  who  had  made  assignment,  or  to  any 
person  other  than  the  owner  of  the  reversion,  who  was 
thereby,  as  a  consequence,  the  party  of  the  first  part  to  the 
lease  for  the  time  being,  under  which  the  estate  was  held* 
In  this  respect  the  common  law  rules,  as  adopted  in  this  coun- 
try, have  not  been  changed. 

There  are  cases  in  the  New  York  BepoiiB  where  conditions 
of  re-entry  and  forfeiture  have  been  held  operative  in  deeds 
of  assignment,  without  attention  to  the  question  here  under 
discussion,  because  no  such  point  was  made  by  the  parlies. 
It  was  conceded  that  the  condition  was  an  operative  one,  and 
consequently  no  discussion  was  had  by  counsel  on  the  argu- 
ment, or  by  the  court  in  pronouncing  the  decision  upon  that 
branch  of  the  subject  The  case  of  Jackson  v.  Topping,  1 
Wen.  388,  is  of  that  class.  The  fiather  had  assigned  his  estate 
in  fee  to  one  of  his  sons,  with  an  agreement  on  the  part  of 
the  son  that  he  should  support  him  and  pay  his  debts.  After 
the  father's  death,  another  son  sought  to  recover  one-fourth 
of  the  premises,  on  the  ground  that  the  son  to  whom  the  farm 
was  conveyed  had  not  paid  all  the  debts,  and  he  was  allowed 
to  recover.  The  ;main  point  of  defence  was,  that  neither  the 
father  nor  the  plaintiff  had  been  put  to  costs,  trouble  or 
expense  by  reason  of  the  defendant's  failure,    The  case  of 
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8paulding  v.  BcUlenbeckj  39  Barb.  79,  Ib  of  the  same  cha- 
racter. 

See  also,  Emerson  v.  Simpson,  48  K.  H.  478;  Thomas  v.  Bicord^ 
47  Maine,  600.  , 

There  are  other  cases  where  the  distinction  between  a  lease 
and  an  assignment  has  been  overlooked  or  unnoticed,  and 
decisions  have  been  made  upon  the  assumption  that  the  con- 
ditions were  operative. 

Underhill  v.  The  Saratoga  &  Washington  R.  R.  Go.  20  Barb.  466; 
NicoU  V.  The  New  Tork  &  Erie  R.  R.  Co.  12  N.  Y.  121. 

In  each  of  the  last  cited  cases,  the  court  decided  thai  the 
conditions  were  inoperative,  on  the  ground  that  they  could 
not  operate  in  favor  of  the  assignee  ;  and  the  right  of  action 
was  denied.  The  actions  might  have  been  denied  on  the 
ground  that  the  instruments  were  assignments,  and  that  con- 
sequently the  plaintifis  had  no  title  or  estate  in  the  land. 
The  decisions  would  have  have  been  more  properly  placed 
upon  that  ground,  for  then  they  would  have  been  consistent 
in  theory  with  the  oonunon  law  rules  as  to  conditions  herein- 
before noticed*  As  they  stand,  they  are  in  conflict  in  theory, 
in  that  respect,  with  all  the  elementary  rules  and  with  the 
established  principles  of  the  common  law. 

There  is  also  in  the  New  York  Beports  a  class  of  cases 
which  demand  particular  attention  while  treating  of  this  sub- 
ject They  are  the  cases  which  have  grown  out  of  the  con- 
tests in  regard  to  the  alleged  manor  of  Bensselaerwyck,  before 
noticed,  while  treating  of  the  subject  of  leases  in  fee. 

Previous  to  1852,  it  was  assumed  both  by  the  parties  and 
the  courts,  that  the  instruments  of  conveyance  en^raced  in 
the  conflict  were  leases  in  fee,  and  that  the  parties  of  the  first 
part  thereto  were  the  proprietary  owners,  of  whom  the  land 
was  held.  The  question  whether  a  condition  of  re-entry  or 
forfeiture,  when  inserted  in  the  assignment  of  an  estate  in  fee, 
could  operate  to  defeat  the  estate,  did  not  arise  in  the  oases, 
or  even  become  the  subject  of  remark. 

Up  to  the  time  last  named,  it  seems  to  have  been  conceded 
in  all  the  reported  cases,  that  the  self-styled  lord  of  the  manor 
was  what  he  claimed  to  be,  the  lord  and  proprietor  of  all  the 
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land  in  the  territory  designated  as  the  manor  of  Eenssclaer- 
'wyck.  By  the  tacit  consent  of  all  parties,  he  was  allowed  to 
have  the  rights  and  remedies  of  that  position.  It  seems  not 
to  have  been  questioned  or  doubted  that  he  was  a  feudal 
lord,  in  the  true  sense  of  that  position ;  that  is,  that  he  was^ 
the  owner  of  the  reversion,  of  whom  those  who  held  in  fee 
were  tenants.  In  that  view  of  the  relation  of  the  parties, 
there  was  no  room  to  doubt  the  operation  of  the  condition 
of  re-entry  and  of  forfeiture,  according  to  the  common  law 
rule. 

But  in  DePeyster  v.  Michael,  6  N.  Y.  467,  the  court 
decided  that  there  was  no  reversion  left  in  the  party  of  the 
first  part  to  the  conveyance  in  whose  fitvor  the  condition  of 
re-entry  was  reserved;  and  that,  therefore,  the  condition 
could  not  be  made  to  defeat  the  tenant's  estate.  The  same 
ooifft,  in  a  subsequent  case,  undertook  to  make  out  that  the 
decision  in  that  case  was  made  to  turn  on  the  character  of 
the  thing  to  be  done,  and  not  on  the  want  of  the  reversion 
in  the  grantor. — (Fan  Bensselaer  v.  Ha^/Sj  19  Jf.  Y  95,  and 
Same  v.  Ball,  id.  103.)  But  the  court,  in  the  DePeyster 
<Mi8e,  expressed  their  opinion  in  language  so  plain  as  to  per- 
mit of  no  such  criticism.  They  stated  the  point,  upon  which 
they  based  the  decision,  in  several  enumerated  propositions, 
as  follows : 

'*  1.  That  conditions  in  restraint  of  alienation  are  of  a  feudal 
origin,  and  depend  on  feudal  tenures.  They  were  good 
w'herever  the  grantor  had  the  escheat  or  reversion* 

"  2.  That  they  were  good  before  the  statute  of  grata  emjp- 
tores,  because  the  grantor  at  that  time  was  the  feudal  lord, 
and  had  the  reversion. 

^'  3.  That  since  the  statute  they  are  bad,  because  the  escheat 
or  reversion  was  thereby  taken  from  the  grantor. 

*'  4.  That  they  are  good  in  case  of  the  king,  since  the  sta- 
tute as  before,  because  the  statute  does  not  take  the  escheat 
from  the  crown. 

"  5.  That  the  possibility  of  reverter,  spoken  of  by  Lord 
Coke,  is  the  right  to  the  escheat,  and  nothing  more  nor  less.''' 

19 
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Whether  the  thing  agreed  to  be  done  was  lawful  or  unlaw- 
ful, did  not  depend  upon  the  reversion  or  the  want  of  the 
reversion  in  the  grantor.  The  point  was,  that  the  condition 
of  re-entry  could  not  operate  to  end  the  estate  of  the  tenant, 
because  no  reversion  had  remained  in  the  grantor,  and,  con- 
sequently, none  existed  in  the  plaintiff.  Certainly,  there  was 
no  intimation  of  the  court  that  the  condition  of  re-entry  in  a 
deed  of  assignment  in  favor  of  the  assignor,  could  be  made 
to  terminate  the  tenant's  estate,  whatever  might  be  the  cha- 
racter of  the  thing  to  be  done  or  omitted.  And  they  corrected 
the  idea  inconsiderately  expressed  in  some  of  the  cases,  that 
the  condition  itself  carried  with  it,  to  a  person  who  had  no 
estate  in  the  land,  the  possibility  of  reverter,  by  declaring, 
that  that  right  was  **  the  right  to  the  escheat,  and  nothing 
more  nor  less." 

In  the  case  of  Van  Rensselaer  v,  Balh  19  N.  Y.  100, 
decided  contemporaneously  with  the  Hays'  case,  the  court 
neither  expressed  nor  intimated,  that  a  condition  of  re-entry 
contained  in  the  assignment  oi  an  estate  could  be  made  to 
defeat  the  estate.  No  such  question  was  even  discussed  by 
the  court.  The  deed  of  conveyance  was  assumed  to  be  a 
lease,  and  the  court  decided  that  a  condition  of  re-entry  in  a 
lease  in  fee  was  just  as  valid  and  operative,  at  common  law, 
as  such  a  condition  in  a  lease  for  life  or  years ;  which  is  a 
proposition  that  no  one  ever  disputed.  At  conmion  law,  the 
condition  of  re-entry  could  be  made  a  valid  part  of  any  lease 
of  laud,  when  properly  inserted  in  the  contract,  in  favor  of 
the  lessor  and  his  heirs,  with  the  exception  of  estates  at  will 
and  at  sufferance,  as  before  explained.  There  was  no  incon- 
sistency or  repugnancy  in  such  a  condition  to  any  estate 
with  the  exceptions  named.  But  such  a  condition  could  be 
attached  to  the  estate,  as  we  have  before  seen,  only  in  the 
lease  which  created  the  estate,  at  the  time  the  lease  was  made, 
and  in  favor  of  the  lessor  and  his  heirs ;  and.  never  at  any 
time  after,  in  an  assignment  of  the  estate  by  the  tenant  to  a 
third  party,  or  otherwise.  The  court,  in  Van  liefisselaer  v. 
Ball,  fell  into  some  grave  errors,  which  are  noticed  «in  con- 
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nection  with  the  subjects  to  which  they  belong ;  but  they 
did  not  undertake  to  proclaim,  or  even  intimate,  the  absurd 
proposition,  that  the  rule  of  law  as  to  conditions  of  re-entry 
applies  to  an  assignment,  in  like  manner,  as  to  a  lease. 

Van  Rensselaer  v.  Slingerland,  26  jV.  Y.  580,  is  the  next 
of  this  class, of  cases  deserving  notice  in  connection  with  the 
subject  under  review.  And  we  propose  here  to  examine  the 
case  no  further  than  is  necessary  to  discover  what,  if  anything, 
is  decided  in  regard  to  the  operation  of  conditions  of  re-en- 
try, when  inserted  in  an  assignment  of  the  estate. 

It  is  true  that  the  court,  in  the  case  of  Van' Rensselaer  v. 
Reed^  26  N.  Y.  558,  decided  contemporaneously  with  the 
Slingerland  case,  held  that  the  instrument  of  conveyance 
operated  as  an  assignment,  and  not  as  a  lease  ;  and  left 
neither  any  reversion  nor  possibility  of  reverter  in  the 
grantor. — (26  N.  Y.  563.)  But  the  opinion  bears  evidence 
that  the  ideas  of  the  court  upon  that  point  were  not  clear,  for, 
in  the  same  opinion  (p.  576),  it  is  expressly  declared  that : 
"  In  many  of  the  cases  in  our  courts,  between  parties  simi- 
larly situated,  they  have  been  spoken  of  and  treated  as  land- 
lords and  tenants ;  and  the  decisions  in  the  cases  of  Van 
Rensselaer  v.  Snyder.  18  N.  Y.  299,  and  Van  Rensselaer  v. 
Ball,  19  id.  100,  can  be  sustained  on  no  other  ground." 
Here  is  a  plain  concession  that  a  cofldition  of  re-entry  in  a 
deed  of  assignment  is  inoperative. 

Again,  in  the  Slingerland  case,  26  If.  Y.  587,  it  is  said : 
"  The  objections  that  the  plaintiff  has  no  reversion,  and  that 
a  condition  of  re-entry  can  only  operate  by  putting  an  end  to 
an  estate,  and  cannot  give  an  estate  to  a  stranger  to  the  title, 
would  have  been  no  answer  to  the  action  even  at  common 
law.  ^  It  was  decided  by  the  unanimous  opinion  of  the  judges 
of  the  King's  Bench,  in  the  case  of  Jemmot  v.  Cooly,  which 
was  three  times  argued,  that  the  grantee  of  a  rent-charge  in 
fee,  without  interest  in  the  land  beyond  that  given  to  him 
by  such  grant,  could  maintain  ejectment  after  default  in  pay- 
ment of  the  rent." 

Before  any  distinct  idea  can  be  obtained  of  the  proposition 
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there  stated  bj^  the  court,  it  is  necessary  to  become  acquainted 
with  the  case  of  Jemmot  v.  Cooly,  upon  which  the  proposi- 
tion is  based. 

T.  Raymond  R.  185;  158. 

That  case  arose  upon  an  agreement  made  in  1651,  and  it 
was,  for  the  first  time,  cited  by  the  court  in  the  Slingerknd 
case  as  authority  that  an  action  of  ejectment  could  be  main- 
tained at  common  law  against  the  tenant  of  land,  by  a  party 
who  confessedly  had  no  estate  in  the  land,  upon  the  mere 
strength  of  a  condition  of  re-entry.  The  fects  were  these  : 
Francis  Drake  was  the  tenant  in  fee  of  the  land  in  question, 
and  boiTowed  <£6,000  of  Ralph  Borey,  who  had  no  estate  in 
the  land.  To  secure  the  loan,  Drake  granted  to  Bovey  a  rent 
charge  of  £420  per  annum,  which  was  seven  per  cent,  interest 
on  the  money  loaned.  It  was  further  provided  in  the  agree- 
ment :  "  And  the  said  Drake  doth  covenant  and  grant  to  the 
said  Sir  Ealph  Bovey  that  if  the  rent  be  arrear  above  twenty 
days  after  any  day  of  payment,  that  then  the  said  Sir  Ralph 
Bovey  and  his  heirs  may  enter  into  the  lands  and  receive  the 
profits  until  he  shall  be  satisfied  of  the  arrears." 

The  rent  was  in  arrear,  and  the  question  was,  whether  the 
plaintiff  could  maintain  ejectment  in  order  to  gain  possession 
long  enough  to  obtain  the  amount  due  from  the  produce  of 
the  land.  The  action  was  sustained,  but  the  court  were  care- 
ful to  prescribe  the  character  and  effect  of  the  judgment,  as 
follows  :  "  Here  the  thing  granted  is  oiily  a  power,  and  not 
the  term  itself,  and  it  is  as  a  distress ;  but  this  power  pro- 
duces a  real  effect.  When  the  grantee  hath  entered,  he  hath 
only  a  pernancy  of  the  profits,  for  he  cannot  cut  trees  or 
pull  down  houses,  and  if  he  doth,  trespass  lies  against  him, 
as  against  one  who  abuses  a  distress." 

It  will  be  readily  seen  that  the  case  of  Jemmot  v.  Cooly 
bears  no  analogy  to  the  case  of  a  party  who  seeks  to  defeat 
the  estate  of  the  tenant  for  condition  broken.  It  will  not  be 
pretended  that  the  agreement  upon  which  it  was  founded 
created  the  relation  of  lord  and  tenanti  If  so,  which  'was  the 
lord  and  which  the  tenant  ?    Drake,  the  grantor  of  the  rent 
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charge,  and  the  party  of  the  first  pait  to  the  agreement^  or 
Bovey,  the  grantee  and  paiiy  of  the  second  pait  ?  How  is  a 
contract,  which  creates  the  relation  of  landlord  and  tenant,  to 
make  the  grantee  the  landlord,  and  the  grantor  the  tenaiit  ? 

The  contract  between  Drake  and  Bovey  bears  a  strong 
resemblance  to  what  is  known  in  this  country  as  a  chattel 
mortgage.  The  rent  charge  of  the  English  law  and  the 
chattel  mortgage  of  ours  are  substantially  alike,  as  will  be 
seen  upon  a  comparison  of  the  two  contracts.  The  mortgagor 
of  chattels  authorizes  the  mortgagee  to  enter  upon  his  pre- 
mises and  take  and  carry  away  chattel  property  thereon,  or 
growing  crops ;  so  did  the  grantor  of  a  rent  charge.  Will  it 
be  pretended  that  the  mortgagee  of  chattels  thereby  obtains 
an  estate  in  the  land  which  would  sustain  an  action  of  eject* 
ment  to  recover  possession  of  the  land,  under  the  laws  of  this 
State  ?  His  right  to  such  an  acnon  would  be  just  as  good  as 
that  of  the  grantee  of  a  rent  charge.  The  common  law  in 
England  did  not  authonze  ejectment  in  such  a  case.  It  was 
an  action  given  there  by  statute.  The  statute  construed  the. 
contract  as  a  limitation  to  uses,  and  gave  the  action  upon  that 
theory,  and  not  upon  the  theory  that  the  op^ration  of  the 
condition  had  defeated  the  estate. 

In  a  similar  case,  Havergill  v.  Hare^  Cvo.  J.  510,  it  was 
decided  that  ''if  a  rent  charge  be  granted  in  fee,  with  a  clause 
of  distress,  and  a  fine  be  levied  of  the  lands  to  the  use  and 
intent  that  if  the  said  yearly  rent  should  be  behind,  and  no 
sufficient  distress,  the  grantee,  his  heirs  or  assigns  may  enter 
till  the  rent  be  paid.  On  half  a  year's  rent  becoming  arrear, 
the  grantee  may  enter,  for  this  is  not  a  condition^  but  a  limi* 
tation  to  the  use." 

27  Hen.  YIII,  ch.  10;  8  Cruise  Dig.  title  28,  ch.  1,  §  8{  Co.  Litt. 
202  jb;  Butler's  Note,  88.  i 

How  the  court,  in  Van  Rensselaer  v.  Slwfferlandy  could 
have  confounded  conditions  so  dissimilar  in  their  terms,  and 
actions  so  dissimilar  in  their  character,  is  perfectly  inexplica- 
ble, except  upon  the  ground  that  their  ideas  upon  the  subject 
were  not  very  clear. 
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But  we  are  examining  the  case,  at  this  time,  for  the  pur- 
pose of  ascertaining  whether  the  court  has  therein  declared 
the  doctrine  that  a  condition  of  re-entry  can  be  made  opera- 
tive in  an  assignment  to  defeat  the  tenant's  estate  in  favor  of 
the  assignor.  Certainly,  no  such  doctrine  was  expressed,  and 
no  such  doctrine  can  bQ  legitimately  inferred  from  what  was 
expressed.  On  the  contrary,  the  implication  is  plain  that  no 
such  notion  was  entertained.  Otherwise,  they  would  not 
have  resorted  to  a  case  of  an  entirely  difibrent  character  as 
authority  to  sustain  the  judgment.  Moreover,  it  is  conceded 
that  the  condition  could  not  defeat  the  estate,  in  declaring 
that  ''the  objections  that  the  plaintiff  has  no  reversion,  and 
that  a  condition  of  re-entry  can  only  operate  by  putting  an 
end  to  an  estate,  and  cannot  give  an  estate  to  a  stranger  to 
the  title,"  would  have  been  a  perfect  defence  upon  any  theory 
except  that  of  Jemrnot  v.  Cooly. 

26  N.  Y.  687. 

If  that  point  may  be  regarded  as  left  in  doubt  in  that  case, 
that  doubt  was  dispelled  in  the  case  of  Van  Rensselaer  v. 
Dennison.  In  the  last  named  case,  it  was  expressly  declared 
that  '*  The  notion  no  longer  prevails,  that  an  ultimate  estate 
remains  in  the  grantor  of  a  fee  simple ;  or  that  he  has  a 
possible  reversion  by  escheat,  or  otherwise  ;  or  that  the  estate 
granted  by  him  is  subject  to  certain  inseparable  conditions 
implied  by  law  in  his  favor,  such  as  that  the  grantee  shall 
not  alien,  or  shall  render  service  or  rent,  and,  in  case  of 
default,  shall  forfeit  the  estate.  These  rules,  and  many  others 
that  might  be  referred  to,  which  were  of  feudal  extraction, 
or  resulted  from  the  obligations  arising  out  of  the  feudal  rela- 
tion, are  now  abrogated." 

It  is  thus  made  plain  and  certain,  that  the  conunon  law 
rules  in  regard  to  conditions  of  re-entry  and  forfeiture,  are 
dismissed  by  the  court  as  having  no  application.  The  defend- 
ant is  not  divested  of  his  estate,  but  only  of  the  possession 
of  the  premises.    £Gs  tenure  with  the  State  is  unaffected. 

While  the  decisions  of  the  court  of  appeals^  are  finally  set- 
tled against  the  application  and  operation  of  the  rules  of  the 
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feudal  law  upon  a  deed  of  assignment,  the  decisions  in  tlie 
supreme  court  have  a  tendency  to  create  some  confusion  upon 
that  point ;  for  that  court  has  persisted  in  holding  that  the 
instruments  of  conveyance  were  leases,  although  they  left  no 
reversion  in  the  assignor ;  that  the  parties  were  manor  lords 
and  manor  tenants,  and  the  rents  the  rent^service  of  the  feudal 
law,  and  subject  to  the  rules  which  belong  to  feudal  rela- 
tions. This  position  was  contended  for  by  that  court  upon 
the  construction  forced  upon  the  contract  by  the  peculiar 
process  of  reasoning  which  has  already  been  sufficiently  exa* 
mined  in  a  previous  chapter.  The  opinion  reported  in  Tyler 
V.  Heidomy  46  Barb.  439,  recapitulates  the  peculiarities  of 
Van  Rensselaer  v.  Smithy  27  Barb,  67,  and  the  intermediate 
decisions  in  that  court  upon  the  same  subject,  notwithstanding 
the  statute  of  1805  had  been  repealed,  and  the  remarkable 
construction  once  claimed  for  it,  had  been  dismissed  by  the 
appellate  court  as  too  absurd  to  require  a  moment's  notice. 
In  the  opinion  of  the  supreme  court,  feudal  relations  aud 
feudal  laws  are  still  in  force  here,  in  the  fiill  vigor  of  the 
twelfth  century  in  England.  In  the  opinion  .of  the  coui-t  of 
appeals,  such  relations,  with  all  their  incidental  obligations, 
*^  are  now  abrogated,"  and  have  been  so,  at  least,  since  1787. 
Thus,  in  Van  liensselaer  v.  Dennison,  the  court  of  appcaU 
repeat  the  decision  of  Van  Rensselaea*  v.  Heed,  that  the 
instrument  containing  the  condition  was  an  assignment,  aud 
left  no  possible  reversion  by  escheat,  or  otherwise,  in  the 
party  of  the  first  part  thereto,  or  in  his  heirs  or  assigns  ;  and 
they  unqualifiedly  dismiss  the  anomalous  idea  which  pervades 
the  last  named  case,  that  feudal  relations  exist  and  feudal 
laws  apply,  notwithstanding  the  instrument  was  an  assign- 
ment It  is  also  expressly  held,  that  the  estate  could  not  be 
made  subject  to  conditions  of  re-entry  or  forfeiture  for  the 
non-performance  of  services  or  non-payment  of  rents,  as  obli- 
gations connected  with  the  tenure  of  the  land.  It  is  not 
denied  that  such  was  the  rule  in  regard  to  assignments  of 
estates  in  all  cases  ;  and  as  to  estates  in  fee,  it  is  declared  to 
be  the  rule  established  by  the  act  concerning  tenures  of  1787. 
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The  facts  of  the  case  were  these  :  In  1789,  Stephen  Van 
Rensselaer,  the  father  of  the  plaintiff,  had  owned  the  land  in 
question,  and  sold  and  conveyed  to  Jacob  and  Gysbert  Van 
Iveren,  habendum  to  them,  their  heirs  and  assigns  forever. 
In  the  same  instrument,  the  Van  Iverens  agreefl  to  deliver  to 
Van  Bensselaer,  yearly,  a  certain  quantity  of  wheat  a  certain 
number  of  fat  hens,  and  perform  one  day's  service  with  car^ 
riage  and  horses ;  and  it  was  further  agreed  by  the  Van 
Iverens,  that  if  they  failed  to  fulfill  the  agreement,  Van  Bens- 
Bclaer,  or  his  heirs  and  assigns,  might  enter  and  repossess  .the 
premises  as  of  his  former  estate,  and  utterly  expel  the  Van 
Iverens  and  their  heirs  and  assigns  therefrom.  The  plaintiff 
claimed  to  be  entitled  to  the  benefit  of  this  agreement  of  the 
Van  Iverens,, by  the  devise  of  his  father ;  the  defendant  was 
the  owner  in  fee  of  the  land,  had.  been  so  for  thirty  years, 
and  refused  to  perform  the  agreement  of  the  Van  Iverens. 
The  plaintiff  brought  his  action  to  recover  the  possession  of 
the  premises,  for  the  failure  of  the  defendant  to  perform  the 
services  agreed  upon  by  the  Van  Iverens.  Now,  had  the 
indenture  of  1789,  between  the  Van  Bensselaer  who  made  it 
on  the  one  part,  and  the  Van  Iverens  who  made  it  on  the 
other,  been  a  lease,  there  would  have  been  no  question,  at 
common  law,  that  the  plaintiff  could  have  recovered  the  pre- 
mises, on  the  ground  tlmt  he  could  make  the  condition  of 
re-entry  terminate  the  estate,  for  failure  on-  the  part  of  the 
defendant ;  when,  as  the  rerersioner,  the  plaintiff^would  have 
been  entitled  to  the  possession.  But  the  iostrument  is 
decided  to  be  an  assignment,  and  not  a  lease.  The  defendant 
held  the  land  by  a  tenure  with  the  State,  that  is,  by  a  con- 
tract of  which  the  State  was  the  party  of  the  first  part,  and 
the  defendant  was,  for  the  time  of  his  ownership,  the  party 
of  the  second  part  The  assignment  of  Van  Bensselaer  to 
the  Van  Irerens  did  not  affect  the  contract  of  the  State, 
imder  which  the  land  was  held,  except  that  it  made  the  Van 
Irerens  the  parties  of  the  second  part  thereto,  in  the  place 
of  Van  Bensselaer.  No  agreement,  therefore,  made  between 
the  assignor  and  the  assignee  therein,  could  affect  the  con- 
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tract  of  the  State  under  which  the  defendant  held  the  land. 
The  condition  of  re-entry,  named  in  the  assignment,  in  favor 
of  the  afisiguori  could  not  determine  the  estate  assigned.  To 
hold  otherwise,  would  be  to  hold,  that  the  tenant  of  an  estate 
can  at  any  time  assign  his  estate,  and  in  the  assignment 
reeerve  rent  to  himself,  or  make  any  other  contract,  with 
right  of  re-entry,  whereby  he  can  enforce  payment  or  per- 
formance, in  the  same  manner  as  the  lessor  and  landlord  can 
enforce  the  rent  reserved  on  the  agreements  contained  in  a 
lease.  With  such  a  rule  in  operation,  the  assignor,  with  no 
estate  in  the  land,  would  be  just  as  good  a  feudal  lord,  to  .all 
practical  intents,  as  the  owner  and  proprietor  of  the  land ; 
and  the  tenant  might  be  held  to  pay  rents  and  perform  ser- 
vices not  only  to  his  landlord,  but  to  every  preceding  tenant 
who  had  made  an  assignment  and  therein  reserved  to  him- 
self rents  and  services.  Siich  a  proposition  needs  only  to 
be  stated,  to  refute  itself.  Its  absurdity  is  /  apparent  Hence 
the  courts  in  the  case  under  discussion,  very  properly  decided 
that  the  defendant  was  not  liable  to  the  rents  and  services 
demanded,  as  an  incidental  obligation  of  the  tenure  whereby 
he  held  his  lands.  He  was  liable,  it  is  said,  but  in  the  lan- 
guage of  the  opinion,  "  This  is  wholly  independent  of  tenure." 

Now,  although  the  court  did  not  attempt  to  change  the 
assignment  into  a  lease  by  an  illogical  process  of  reasoning, 
or  rely  upon  producing  the  change  by  the  questionable  morals 
of  calling  things  by  the  wrong  names,  a  similar  result  is 
reached ;  and  it  may  be  doubtful  whether  the  manner  of 
reaching  it,  if  it  can  be  said  there  is  any  manner  about  it,  is 
less  exceptionable  than  the  manner  of  the  cases  in  the  court 
below. 

Having  pronounced  the  instrument  to  be  an  assignment, 
and  that  there  was  left  in  the  assignor  no  "  possible  rever- 
sion, by  escheat  or  otherwise,''  and  there  being  no  pretence 
that  the  plainti£f  had  any  better  chance  in  that  respect  than 
the  assignor  had^  the  question  is,  how  could  the  judgment 
which  awarded  possession  to  the  plaintiff  be  sustained  ?  In 
declaring  that  the  plamtiff  had  no  *'  possible  reversion,  by 
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escheat  or  otherwise,  the. court  placed  the  plaintiff  in  position 
where  it  was  impossible  for  him  to  retake  the  estate  and 
appropriate  it  to  himself.  They  thus  expressly  negative  the 
words  of  the  condition,  that  the  plaintiff  might  "  enter,  and 
the  same  as  in  his  and  their  former  esCate,^^  again  repossess 
and  enjoy.  There  was  no  provision  for  possession  tor  any 
other  purpose,  or  in  any  other  right,  than  in  the  former  estate. 
The  plaintiff  must  first  regain  the  title  or  estate  in  fee,  which 
his  father  had  assigned  to  the  Van  Iverens,  before  he  could 
have  possession,  according  to  the  very  terms  of  the  contract. 
There  was  no  provision,  as  in  Jemmot  v.  Cooly,  that  he  might 
enter  and  take  the  profits  of  the  land  until  he  could  make  the 
amount  due,  and  no  statute  which  gave  possession  for  that 
pm*pose.  The  court,  therefore,  in  the  outset  of  the  decision, 
denied  to  the  plaintiff  the  only  right  which  the  contract  of 
the  Van  Iverens  undertook  to  bestow  upon  him,  and  so  far 
the  decision  stands  unquestioned. 

It  being  decided  that  the  defendant's  liability  to  perform 
the  services  stipulated  for  by  the  Van  Iverens  in  their  agree- 
ment with  Van  Bensselaer,  was  not  imposed  by  any  rule  of 
the  feudal  law,  the  question  arises,  by  what  law,  then,  was 
such  liability  imposed  ?  There  being  no  relation  of  landlord 
and  tenant  between  the  parties  to  the  action,  and  no  contract 
between  them,  how  is  the  defendant  to  be  held  to  do  the  ser- 
vices demanded,  under  the  penalty  of  forfeiting  his  estate  ? 
Is  he  liable  without  relations  of  any  kind  ?  Or  did  the  court 
mean  to  hold  that  something  like  the  relation  of  master  and 
slave  grew  out  of  the  agreement  of  the  Van  Iverens,  and  was 
so  expanded  by  the  law  as  to  embrace  the  defendant  and 
every  succeeding  owner  of  the  same  land,  so  long  as  the  land 
remained  and  had  an  owner  ? 

However  these  questions  may  be  answered,  the  effect  of 
tho  judgment  placed  the  defendant  in  personal  subjection  to 
the  plaihtiff ;  and  if  to  be  carried  out,  places  every  tenant  in 
fee  of  the  State,  who  may  succeed  him,  in  similar  subjection 
to  the  plaintiff,  or  his  successor  in  the  demand.  And  the 
only  reason  why  the  defendant  and  those  who  may  succeed 
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him  are  not  and  will  not  be  bound  to  service,  every  day  in 
the  year,  and  to  deliver  all  the  property  they  can  acquire, 
is  because  the  Van  Iverens  did  not  so  agree  in  their  contract 
vrith  the  deceased  Van  Rensselaer.  The  same  decision  which 
assumes  to  so  enforce  the  one  contract,  would,  in  like  man- 
ner, have  enforced  the  other.    The  principle  is  the  same. 

The  only  answer  attempted  by  the  court  to  any  of  these 
questions,  and  the  only  explanation  or  exposition  of  law  to 
sustain  the  judgment,  is  contained  in  the  following  sentence  : 

''  But  in  all  the  decisions  of  this  court  bearing  upon  the 
subject,  careful  attention  has  been  given  to  the  important 
distinction  between  conditions  implied  by  the  law  of  feudal 
tenure  and  those  which  the  parties  to  a  grant  expressly  men- 
tion and  create  in  the  conveyance,  for  the  purpose  of  avoiding 
or  defeating  the  estate." 

In  the  cases  so  generally  referred  to,  there  is  nothing  said 
in  the  opinions  reported  of  such  a  distinction,  and  nothing 
said  from  which  it  can  be  inferred  that  such  a  distinction  was 
contemplated  by  the  court ;  and  before  we  leave  the  subject, 
we  shall  show  that  neither  the  common  law  nor  the  statutes 
have  made  such  a  distinction. 

It  is,  indeed,  difficult  to  understrmd  what  the  court  meant, 
in  the  case  under  review,  by  what  is  therein  called  '*  the 
important  distinction "  between  implied  and  expressed  con- 
ditions. At  first  reading,  it  might  be  supposed  that  they 
intended  to  say,  that  while  estates  cannot  be  determined  by 
conditions  implied  by  law  in  a  lease  in  fee  of  land,  they  can 
be  determined  by  conditions  expressed  therein.  But  that 
explanation  is  doubly  precluded  by  the  express  holdings  of 
the  court,  as  pronoimced  in  other  parts  of  the  opinion.  First, 
they  decide  that  the  instrument  of  conveyance  before  them 
was  not  a  lease,  but  was  an  assignment ;  and  second,  that 
neither  the  party  of  the  first  part  to  the  instrument,  nor  the 
plaintifE^  as  his  successor,  had  any  possible  reversion  in  the 
land,  by  escheat  or  otherwise.  It  must  be  plain  to  the  most 
common  understanding,  that  such  a  conclusion  denies  to  the 
plaintiff  the  power  to  terminate  or  defeat  the  estate ;  and  it 
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cannot,  therefore,  be  inferred  that  the  court  meant  to  say  that 

could  be  90  terminated  or  defeated* 

The  re&t  of  the  opinion  sheds  but  little  if  any  light  upon 
this  point.  It  is  therein  immediately  added,  that  **  any  con- 
dition of  the  latter  kind,"  (a  condition  expree^ed  as  distin- 
guished from  a  condition  implied,)  "  is  ralld,  if  consistent 
with  tfie  general  rules  of  law  ;  and  if  the  condition  expressed^ 
in  a  grant  be  valid^  a  right  of  entiy  for  its  breach,  reserved 
to  the  grantor  and  his  heirs  and  assigns,  by  the  express  terms 
of  the  grant,  is  also  valid.  This  is-  wholly  independent  of 
tenure."  But  no  opinion  is  expressed,  whether  the  condition 
is  consistent  with  the  law  or  not ;  while  it  is  left  as  a  plain 
matter  of  inference,  to  be  deduced  from  what  is  decided/ that 
the  condition  could  not  defeat  the  estate,  because  it  is 
expressly  held  that  the  plaintiff  had  no  reversion  or  possi- 
bility of  reversion,  by  escheat  or  otherwise ;  that  is,  he  had 
no  estate,  and  no  possibility  of  acquiring  any  by  any  provi- 
sions in  the  contract  upon  which  his  action  was  founded. 
The  condition  could  not  operate  lo  defeat  the  estate,  because 
the  rules  of  law  did  not  give  to  it  such  an  operation.  To 
that  extent,  the  decision  is  express  and  definitive.  What* 
ever  rule  of  law  is  to  be  deduced  from  the  fact  that  judgment 
was  given  for  the  plaintiff,  there  is  no  room  left  for  a  deduc- 
tion that  the  estate  passed  from  the  defendant  to  the  plaintiff 
by  reversion  or  otherwise.  There  was  nothing  decided  in 
favor  of  the  plaintiff,  except  that  he  was  entitled  to  the  pos^ 
session.  Every  other  point  was  decided  for  the  defendant. 
There  is  nothing  said  about  what  the  plaintiff's  rights  might 
be  when  he  got  the  possession ;  and  there  was  no  possible 
way  left  whereby  he  could  have  any  right  or  title  when  he 
had  taken  the  possession.  The  judgment  puts  him  in  pos- 
session as  a  trespasser  upon  the  rights  of  the  defendant,  and 
?\  leaves  him  there  a  trespasser. 

This  decision,  like  the  others  of  its  class,  must  be  regarded 
as  sui  generis.  No  one  of  the  cases  pretends  to  assert  the 
doctrine  that  a  condition  of  re-entry  or  of  forfeiture  can  be 
made  to  defeat  an  estate,  or  defeat  the  possession  thereof, 
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when  inserted  in  any  instrument  other  than  a  lease,  or  in 
favor  of  any  party  other  than  the  lessor  and  his  heirs,  or  his 
grantees  of  the  reversion.  Yet  the  judgments  cannot  be 
sustained  without  invoking  the  aid  of  such  a  doctrine,  for  they 
all  concur  that  the  instrument  was  an  assignment ;  and  they 
deny  the  application  of  the  doctrine  by  declaring  that  the 
essignor  had  no  possible  reversion,  by  escheat  or  otherwise. 
We  submit  that  the  decision  left  no  possible  right  in  the 
plaintiff,  and  no  rule  known  to  the  laws  of  this  country  or  of 
England,  upon  which  the  judgment  can  be  vindicated.  When 
the  court  denied  to  the  plaintiff  any  proprietary  right  in  the 
land,  and  adjudged  the  defendant  to  be  the  tenant  in  fee  of 
the  State,  there  was  certainly  no  rule  of  the  common  law 
which  authorized  a  judgment  of  possession  in  favor  of  the 
plaintiff;  and  it  was  not  pretended  that  any  statute  either  did 
or  could  authorize  the  result. 

Fifth  t  Conditions  must  be  lawful,  and  those  against  law 
are  void.  This  rule  has  regard  to  the  thing  to  be  done  or 
omitted.  And  here  the  same  rules  apply  which  apply  to 
other  contracts.  '  A  condition  to  do  what  is  malum  in  se^ 
wtong  of  itself,  or  malvm  prohibitum^  forbidden  by  statute, 
or  by  some  rule  of  the  common  law,  cannot  be  enforced. 
Conditions  to  omit  a  positive  duty,  or  to  aid  or  encourage 
crimes  or  criminal  practices,  are  void,  in  contracts  which 
create  real  estates,  as  well  as  in  those  which  concern  personal 
property  or  personal  duties. 

2  Cruise  Dig.  6. 

But  this  is  a  very  different  question  from  the  one  whether 
the  performance  of  the  agreements  can  be  enforced  by  the 
operation  of  a  condition  which  shall  defeat  the  tenant's  estate 
for  refusing  or  failing  to  perform.  For  example,  the  tenant 
of  land  may  agree  to  pay  money,  or  to  do  anything  else,  and 
further  agree,  that  upon  failure,  ^the  promisee  shall  have  the 
right  to  enter  upon  his  land  and  defeat  his  estate.  The  pro- 
misor would  be  liable  to  an  action  for  damages  upon  failure 
to  perform,  unless  the  thing  to  be  done  was  imlawfiil ;  but 
liability  to  such  an  action  does  not  determine  whether  the 
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Conditipn  is  operative  or  not  If  unlawful,  of  course  the  con- 
dition would  be  inoperative  in  any  contract.  But  if  lawful, 
the  condition  could  operate  only  in  a  lease  in  favor  of  the 
reversioner.  The  rules  which  govern  the  one  question  do 
not  regulate  the  other. 

So  when  the  thing  to  be  done  is  repugnant  to  the  rights 
of  the  lessee,  as  secured  by  the  lease,  it  is  void ;  and  non- 
compliance cannot  be  made  cause  for  defeating  the  estate. 
The  case  of  Scovel  v.  Cabel,  Cro.  JE»  89,  107,  is  an  example 
«  of  such  a  provision.  A  lease  was  made  to  three  persons  for 
their  lives,  with  a  proviso  that  the  second  should  not  occupy 
during  the  life  of  the  first,  and  the  third  should  not  occupy 
during  the  life  of  the  second.  This  provision  was  held 
repugnant  to  the  grant,  and,  therefore,  void.  The  lease 
created  a  joint  estate  ;  it  could  not  be  changed  to  a  severalty 
by  the  provision  in  the  contract  to  the  contrary. 

Where  it  was  provided  in  a  lease  for  life,  that  the  lessee 
should  forfeit  the  estate,  in  case  an  execution  should  be  issued 
against  him  whereby  the  estate  might  be  seized  by  the  sheriff, 
the  court  denied  an  action  of  ejectment  on  the  ground  that 
the  proviso  was  insensible. 

Doe  V.  Garew,  2  Ad.  k,  £11.  817;  42  Eng.  Com.  L.  R.  692. 

The  cases  upon  this  subject  are  numerous,  and  mostly 
referred  to,  in  1  Hillard,  ch,  27, 

There  is  a  class  of  cases  often  mistaken  for  estates  upon 
condition,  wherein  the  provisions  operate  in  a  different  way, 
and  are  of  a  different  ch^acter.  For  example,  where  the 
owner  of  two  adjoining  lots  sells  one  of  them,  and  inserts  in 
his  deed  a  provision  that  it  shall  not  be  used  for  a  stone 
quaiTy,  or  in  any  manner  offensive  to  the  occupant  of  the 
adjoining  lot,  such  a  provision  is  the  reservation  of  an  ease- 
ment in  fav^r  of  th^adjoining  lot ;  and  the  owner  of  the  one 
lot  may  have  an  action  to  restrain  the  owner  of  the  other 
from  violating  those  provisions,  or,  of  damages  for  their  vio- 
lation. 

Seymour  v.  McDonald  and  others,  4  Sandf.  Ch.  R.  602. 


« 


00NIHTI0N8  OF  BE-ENTBT,   RULES  OF.  808 

A  provision  of  that  kind  inserted  in  a  lease  in  favor  of  the 
reversioner,  with  a  condition  of  forfeiture  attached,  might,  at 
common  law,  authorize  the  reversioner  to  defeat  the  estate. 
But  when  contained  in  a  deed  of  sale  and  assignment,  it  ope- 
rates  only  to  create  an  easement.     For  cases  of  this  kind,  see 

Trustees  of  Watertown,  4  Paige,  610;  HIUb  v.  Miller,  8  id.  254; 
Men^ifield  v,  Cobleigh,  4  Cash.  R.  17S. 

In  Tyler  v.  Jleidom,  46  Barb.  439,  the  court  confounded 
this  class  of  cases  with  conditions  of  re-entry  and  forfeitui*e, 
as  well  as  some  other  cases  not  analogous,  and  mistook  them 
as  authority  upon  that  subject. 

Care  should  be  taken,  also,  not  to  confound  an  exception 
in  a  deed  of  conveyance  with  a  condition.  Thus,  where  there 
was,  in  a  conveyance  of  land,  these  words,  '*  excepting  and 
reserving  out  of  the  said  piece  of  land  so  much  as  is  necessary 
for  the  use  of  a  grist  ndll"  in  a  location  specified,  it  is  a  good 
exception.  But  the  exception  was  held  to  be  inoperative 
until  the  part  excepted  was  used  for  the  purposes  reserved  ; 
and  that  if  the  party  in  whose  favor  the  exception  was  made, 
undertook  to  use  the  land  for  any  other  than  the  specified 
purpose,  he  was  a  trespasser. 

Dygert  v.  Matthews,  11  Wen.  86. 

But  such  an  exception  operates  not  by  way  oC  taking  out 
of  the  conveyance  a  certain  part  of  the  land  conveyed.  In 
that  view,  the  exception  would  be  void. 

Thompson  v,  Gregory,  4  John.  SI.  S2,  88;  Dygert  «.  Matthews, 
11  Wen.  86,  87. 

Such  exceptions  in  deeds  of  assignment  operate  as  grants 
of  easements,  that  is,  of  incorporeal  hereditaments,  or,  when 
they  lack  the  essential  qualities  of  easements,  they  are  mere 
licenses,  if  they  are  anything  at  all,  and  confer  upon  the 
party  to  be  benefited  no  right  or  interest  in  the  land. 

Otis  V.  Hall,  8  John.  R.  460;  Rathbone  v.  McGonnell,  21  N.  Y. 
460;  Washbnm  on  Easements  and  Servitudes,  8,  6,  20. 

These  subjects  will  be  more  fully  considered  in  another 
connection.  They  are  referred  to  here,  merely  to  show  that 
they  differ  entirely  from  conditions  which  defeat  estates.     . 

Cases  are  also  numerous  where  conveyances  of  land  have 
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been  made  expressly  that  the  land  should  be  used  for  a  spe- 
cified purpose,  with  a  provision  that  when  the  grantee  oeased 
to  use  it  for  such  pui*pose,  it  should  revert  to  the  original 
grantor  or  his  heirs.  Such  limitations  are  not  unfrequently 
confounded  with  conditions  of  re-entry  and  forfeiture.  In 
such  cases,  the  estate  ceases  to  exist  whenever  the  premises 
cease  to  be  used  for  the  specified  purpose.  The  provision  is 
a  limitation,  which  of  itself  ends  the  estate  as  soon  as  it  is 
reached,  instead  of  a  condition  whereby  the  reversioner  may 
terminate  it  or  not,  as  he  chooses*  For  cases  of  this  charac- 
ter see 

Hnnt  V.  Beeson,  18  Ind.  880;  Hesston  is.Commiwionera,  20  id. 
898;  Hooker  «.  The  Hinden  Turnpike  B.  Co.  12  Wen.  871  { 
Bingham  v.  Weiderwax/1  N.  T.  609. 

Sixth  :  While  the  rules  hereinbefore  stated  in  regard  to 
conditions  of  re-entry  have  never  been  changed,  either  by 
statute  or  by  judicial  decisions,  there  have  been  many  and  suc- 
cessive changes  restricting  leases,  and  the  operation  of  such 
conditions  in  leases,  for  the  purpose  of  preventing  tenants  of 
land  from  being  put  in  personal  subjection  to  landlords,  and 
compelled  to  perform  servicea  and  pay  rentB  as  involmitaiy 
and  incidental  obligations  of  the  tenure  by  which  they  held 
their  estate.  •  But  the  rules  as  to  the  conditions  themselves 
remain  the  same  now  as  when  they  were  first  reduced  to  form 
and  system  by  the  English  courts  and  lawyers. 

1.  Originally,  as  before  shown,  the  condition  of  re-entry 
was  the  privileged  remedy  of  a  privileged  class,  and  always 
has  been  a  privileged  remedy  of  landlords  as  against  their 
tenants,  exclusively  confined  to  that  relation  in  favor  of  the 
landlord. 

The  first  substantial  encroachment  of  the  unprivileged  class 
upon  the  privileged,  of  which  the  books  preserve  a  record, 
was  made  by  the  former  in  appropriating  this  privileged 
remedy  to  their  own  use,  thus  making  themselves  lords  as 
well  as  vassals. 

This  innovation  was  made  in  this  way  :  The  policy  of  feu- 
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dalisni  did  not  permit  the  tenant  to  assign  his  tenancy  without 
the  express  permission  of  the  lord.  A  commercial  spirit,  in 
time,  grew  up,  of  a  contrary  tendency.  Weak  at  first,  it  soon 
acquired  power  enough  to  introduce  a  system  of  commerce  in 
land,  known  as  subinfeudation;  that  is,  the  feudal  tenant 
made  a  lease  in  fee  to  a  third  party,  as  before  explained, 
reserving  rents  and  services  to  himself,  with  a  condition  of 
re-entry  and  forfeiture,  whereby  he  could  enforce  strict  paj'- 
meut  of  rent,  and  strict  performance  of  service  in  his  own 
&vor.  His  tenant  could  repeat  the  operation  in  his  favor, 
and  so  on,  without  limit  The  immediate  tenants  of  the  king 
were  the  chief  lords  ;  all  the  others  were  known  as  mesne  or 
intermediate  lords.  This  privileged  remedy  of  re-entry  for 
condition  broken,  upon  which  the  feudal  fabric  in  a  measure 
rested,  was,  by  this  process  of  subinfeudation,  being  com- 
monly extended  to  the  unprivileged  class. 

This  commercial  progress  alarmed  the  chief  lords.  Their 
revenues  were  not  so  seriously  threatened,  because  standing 
first  in  the  order  of  both  time  and  rank,  they  had  the  first 
chance  to  the  products  of  the  land ;  but  the  process  of  subin- 
feudation was  making  merchandise  of  their  peculiar  privi- 
leges. Giving  to  every  vassal  the  right  to  lease  his  tenancy 
in  fee,  and  to  enforce  strict  performance  of  the  services 
reserved  to  himself,  was  allowing  him  the  right  to  become 
the  lord  of  other  vassals.  The  chief  lords  were  thus  losing 
caste,  and  society  was  rapidly  tending  to  a  conunon  level. 
But  this  process  of  abrogating  the  distinction  of  classes  was 
not  beneficial  to  the  general  prosperity,  because  it  did  not 
elevate  the  one  class  in  proportion  as  it  brought  the  other 
down.  Democratic  energies  were  repressed  by  the  ever 
accumulating  feudal  burdens,  and,  instead  of  growing  richer 
by  this  commerce  in  land,  society  was  all  the  time  growing 
poorer.  But  the  abolition  of  class  distinction,  in  bringing  tlie 
condition  of  re-entry  within  the  reach  of  the  vassals,  was  pro- 
bably the  most  distasteful  result  to  the  cliief  lords.  It  was 
like  abolishing  the  distinction  between  master  and  slave,  by 
allowing  eveiy  slave  to  own  slaves. 

20 
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The  privileged  class  were,  however,  forced  to  submit  to 
conimerce  in  laud,  to  the  extent  established  by  subiufeuda- 
tiou.  The  conunercial  spirit,  encouraged  by  the  crown  as  a 
counterpoise  against  the  lauded  aristocracy,  was  too  strong 
to  be  suppressed.  The  lords  made  a  virtue  of  necessity,  and 
yielded  that  point  by  giving  to  every  tenant  in  fee  the  right 
to  alien  his  estate ;  in  other  words,  to  assign  the  contract 
inider  which  he  held  possession  whenever  he  pleased.  But 
while  estates  in  fee  were  thus  suri'endered  to  free  commerce, 
care  was  taken  to  withhold  commercial  freedom  from  all  other 
estates  ;  and  it  was  expressly  so  provided  that  tenants  in  fee 
on  assiguiug  could  not  reseiTe  to  themselves  rents  or  servi- 
ces, to  be  enforced  by  conditions  of  re-entry  or  otherwise. 
The  statute  expressly  gave  the  tenant  in  fee  the  right  of 
alieuatiou  of  his  estate,  but  it  also  added  this  provision  :  **  So, 
ncveilheless,  that  the  feoffee  shall  hold  the  same  lands  or 
tenements  of  the  same  chief  lord  of  the  fee,  and  by  the  same 
services  and  customs  as  his  feoffor  held  them  before." 

18  Edw.  I,  ch.  1. 

The  parties  to  such  assignment  or  alienation  were  left  to 
make  personal  agreements  with  each  other,  as  they  pleased ; 
and  the  law  enforced  such  agreements,  as  it  did  other  per- 
sonal agreements,  by  subjecting  the  failing  party  to  damages. 
But  the  vendee  or  assignee  could  not  be  compelled  to  strict 
performance  as  the  condition  of  holding  the  estate,  under  the 
penalty  of  forfeiting  the  estate  to  the  vendor  or  assignor. 
He  was  to  hold  of  the  same  chief  lord  of  the  fee,  "of  whom 
the  assignor  held,  and  by  the  same  services  snd  customs  as 
his  feoffor  held  them  before,"  and  not  by  new  semces  and 
customs,  to  be  imposed  by  his  contract  with  the  assignor. 
Thus  every  tenant  in  fee  could  step  out  of  his  relation  to  the 
lord  whenever  he  could  find  a  person  who  was  willing  to  step 
in  his  place  by  becoming  his  assignee  ;  but  in  so  doing,  he 
could  not  put  his  assignee  in  personal  subjection  to  himself  as 
a  vassal  or  tenant,  or  in  any  other  capacity,  as  a  person  owing 
rents  and  services.  The  vendor  and  vendee  were  placed  upon 
an  equal  footing  in  regard  to  the  agreements  between  them- 
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selres.  The  contract  of  each  was  binding  on  himself  and  his 
assets,  but  not  a6  a  service  incident  to  the  tenure  of  the  land. 
Neither  could  be  placed  in  a  condition  of  villanage  to  the 
other. 

The  effect  of  this  act  and  the  chief  purpose  of  its  enactment 
were  to  make  conditions  of  re-entry  and  forfeiture,  when 
inserted  in  deeds  of  conveyance  in  fee  from  one  person  to 
another,  inoperative.  It  was  enacted  in  England  in  1290, 
and  has  ever  since  remained  in  force  there,  and  still  continues 
in  force,  unchanged. 

There  is  no  litigated  case,  reported  in  the  English  books, 
wherein  it  has  been  so  expressly  held,  because  no  English 
lawyer  has  ventured  to  raise  such  a  question.  It  has  been 
conceded  by  the  common  consent  of  the  whole  kingdom,  that 
no  condition  of  re-entry  or  of  forfeiture,  contained  in  a  deed 
of  conveyance  in  fee  from  one  person  to  another,  made  after 
the  statute  of  quia  emptores  was  enacted,  could  possibly  ope- 
rate to  defeat  the  tenant's  estate. 

We  have,  in  another  chapter,  shown  that  the  English  stat- 
ute was  re-enacted  in  New  York  in  1787  ;  and  have  noticed 
the  fact  that  it  remained  unrecognized,  in  a  certain  class  of 
cases,  for  a  period  of  sixty-five  years,  and  until  the  case  of 
DePeyster  v.  Michael^  in  1852.  The  opinion  was  expressed 
in  that  case  that  our  statutes  "  placed  the  law  of  this  State,  in 
respect  to  the  question  in  controversy,  upon  the  same  footing 
on  which  the  law  of  England  now  stands,  and  has  stood  since 
the  reign  of  Edward  the  First." 
6  N.  Y.  605. 

An  attempt  has  been  made  to  explain  that  case  as  turning 
upon  the  character  of  the  thing  to  be  done,  and  not  upon  the 
inefficiency  of  the  condition  of  re-entry  itself.  Let  us  see  if 
that  explanation  is  good  authority,  or  is  consistent  with  the 
language  of  the  statute,  and  the  purposes  of  its  enactment. 

In  the  DePeyster  case,  the  thing  to  be  done,  according  to 
the  terms  of  the  contract,  was  the  payment  to  the  assignor 
of  one-quarter  of  the  sale  money  upon,  every  alienation. 
There  was  another  case,  Overbavgh  v.  Patrie,  decided  in  the 
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same  way  at  the  same  time,  wherein  the  thing  to  be  done  was 
the  payment  of  one-sixth  of  the  sale  money, 

Overbaugh  v.  Patrie,  6  N.  T.  510. 

To  test  the  question  whether  those  agreements  were  lawful 
or  unlawful,  it  should  be  viewed  from  the  standpoint  of  a 
personal  action  for  damages  against  the  persons  who  made 
the  agreements.  How  then  could  it  be  shown  in  defence  that 
the  thing  to  be  done  w^  unlawful,  and  that,  therefore,  the 
defendant  was  not  liable  ?  Supposing  the  purchaser  of  a  farm 
agrees  to  pay  for  it,  in  whole  or  in  part,  when  he  shall  sell 
the  same,  could  he  defend  successfully  in  an  action  brought  for 
the  purchase  money,  on  the  ground  that  his  agreement  was 
unlawful  ?  Suppose  the  owner  of  land  agrees  to  pay  a  sum 
of  money  when  he  shall  sell  the  land,  is  there  anything 
unlawful  in  the  agreement  ?  Certainly  not.  But  should  the 
agreement  proceed  further,  and  declare  that  the  promisee 
might  defeat  the  estate  and  drive  off  the  owner  for  default  m 
payment,  the  condition,  would  be  inoperative,  because  there 
would  be  not  only  no  rule  of  law  to  make  it  operate,  but  a 
positive  prohibition  by  statute  against  its  operation.'  It  was 
upon  that  ground  that  the  right  to  recover  possession  of  the 
premises  was  denied  in  DePeyster  v.  Michael^  as  before  shown. 

In  .the  actions  where  the  thing  to  be  done  was  the  delivery 
of  a  certain  quantity  of  wheat,  and  the  performance  of  certain 
personal  services  annually*  the  couit  assumed  to  give  a  diffe- 
rent judgment,  on  the  ground  that  the  thing  to  be  done  dif- 
fered from  the  thing  to  be  done  in  the  DePeyster  case  ;  that 
the  covenant  to  pay  sale  money  was  unlawful,  while  the  cove- 
nant to  deliver  the  wheat  and  hens,  and  do  the  servile  labor, 
was  lawful.  There  can  be  no  doubt  that  the  covenantor 
would  be  liable  to  an  action  for  damages  in  the  one  cas^ 
equally  with  the  other ;  and  so  far  both  were  lawful.  But 
the  question  is,  could  the  estate  be  defeated  for  the  non-ful- 
fillment in  the  one  case  any  more  than  in  the  other  ? 

Had  the  instruments  of  conveyance  been  leases  instead  of 
assignments,  and  governed  in  their  operation  and  effect  by 
the  common  law  instead  of  the  statute,  there  would  be  no 
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doubt  the  covenant  in  each  case  could  be  enforced  by  a  con- 
dition of  re-entry.  So  far,  there  is  no  difference  of  opinion. 
The  things  to  be  done  aimually  would  then  be  the  rent-servico 
of  the  common  law.  And  it  is  a  self-evident  proposition  that 
anything  which  the  tenant  of  land  can  be  forced  to  do  periodi- 
cally, by  forfeitui-e  of  the  estate  for  failure,  is  a  rent-service. 
Now,  the  statute  not  only  made  the  conveyance  in  fee  an 
assignment,  but  there  was  also  an  express  provision  that  the 
vendee  or  assignee  should  hold  by  the  same  services  by  which 
the  vendor  held.  It  will  not  be  denied  that  that  provision 
impliedly  forbids  the  imposition  of  rents  and  services. 

It  was  said  by  the  court  in  The  People  v.  Van  Rensselaer^ 
9  N.  Y.  339,  of  the  similar  provision  in  the  English  statute  : 
<'  The  consequence  was' held  to  be  that  the  alienee  held  of  the 
chief  lord  by  the  old  services^  as  the  statute  requires." 

In  Van  Rensselaer  v.  Hays,  19  Jf.  Y.  389,  it  was  said  of 
the  assignee,  "  he  held  of  the  same  superior  lord  by  the  same 
services,  and  not  of  his  feoffor.''  It  is  a  statute  to  which  the 
maxim  eacpressio  unixis  est  exclusio  alterius  clearly  applies. 

Let  us  now  examine  the  doctrine  impliedly  put  forth  in 
the  more  recent  cases,  that  the  statute  did  not  affect  the  ope- 
ration of  the  condition  of  re-entry  and  forfeiture  in  regard  to 
rents  and  services. 

In  the  DePeyster  case  it  was  said  of  the  statutes  in  ques- 
tion :  '*  They  converted  all  rents  upon  leases  in  fee,  fi'om 
reniseu'vice  into  rent-charges  or  rent-seek." — (6  N.  Y.  506.) 
What  was,  perhaps,  in  that  case  only  a  dictum,  was  adopted 
as  the  law  in  the  subsequent  cases.  They  declare  it  to  be 
settled,  that  the  rent  was  not  a  rent-service,  but  was  a  rent- 
charge. 

19N.  Y.  76;  26  Id.  664. 

There  is,  therefore,  one  question  in  which  the  cases  concur ; 
and  it  forms  a  good  starting-point  from  which  to  proceed  in 
the  examination  of  the  question,  whether  the  estates  could 
be  defeated  by  the  condition. 

It  will  not  be  denied  that  such  a  condition  acquires  its 
power,  if  it  has  any,  to  defeat  an  estate,  from  the  common 
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law.  The  first  question,  therefore,  which  arises  is,  whether 
a  rent-chaiye  was  a  thing  of  the  common  law. 

In  regard  to  that  question  the  authorities  are  uniform  and 
conclusive. 

"  Rent-service  was  the  only  kind  of  rent  originally  known 
to  the  common  law,  a  right  of  distress  being  incident  thereto 
so  long  as  it  was  due  -to  the  lord  who  was  entitled  to  the 
fealty.  It  was  called  rent-service,  because  it  was  given  as  a 
compensation  for  the  military  services  to  which  the  land  was 
originally  liable." 

Taylor's  Lan.  and  Ten.  §  559. 

Substantially  the  same  thing  is  stated  in 

1  HUliard  on  Real  Prop.  281. 

A  rent-charge  was  **  considered  in  law  as  against  common 
right;  that  is,  as  repugnant  to  the  feudal  policy,  which 
encouraged  such  rents  only  as  were  incident  to  tenure." 

WiUiams  on  Real  Prop.  276;  Go,  Litt.  147  b. 

"  The  grantee  of  .the  rent-charge  was  under  no  feudal  obli- 
gations of  service ;  therefore,  a  rent-charge  was  said  to  be 
against  common  right." 

8  Cruise  Dig.  818.  ' 

"  There  is  no  connection  of  tenure  between  the  grantor  and 
the  grantee  of  a  rent-charge,  as  there  is  in  the  cane  of  rent- 
service." 

8  id.  845. 

*'  Nor  is  the  tenant  of  the  land,  in  that  case,  under  an 
engagement  of  the  oath  of  fealty  to  pay  it,  as  he  is  in  the 
case  of  a  rent-service,  because  there  is  no  feudal  tenure 
between  the  grantor  and  the  grantee  ;  and  consequently,  not 
that  mutual  engagement  which  arises  between  the  lord  and 
tenant,  by  a  feudal  donation  or  gift.  And  hence  it  is,  that 
these  grants  are  said  in  the  law  books  to  be  against  the  policy 
of  the  feudal  structure ;  because  such  grants  create  no  depen- 
dency of  the  grantee  on  the  grantor." 

Gilbert  on  Rents,  188  and  158;  See  also,  Watklns  on  Convey- 
ancing, 78. 

"  A  rent-charge  is  where  the  owner  of  the  rent  hath  no 
future  interest,  or  reversion  eicpectant  in  the  land." 

2  Bl.  Com.  42. 
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The  courts,  therefore,  in  deciding  that  the  rents  were  rents- 
charge,  and  not  rent-service,  in  fact  decided  that  the  payment 
or  performance  could  not  be  enforced  by  the  operation  of  a 
condition  which  would  defeat  the  estate.  It  was  the  distin- 
guishing feature  of  a  rent-chai*ge,  that  the  grantee  or  owner 
thereof  had  no  reversion,  or  possibility  of  reveller,  of  the  land 
upon  which  the  rent  was  charged  ;  in  plain  language,  liad  no 
estate  or  interest  in  the  land,  and  no  possibility  of  acquiring 
any  by  the  operation  of  a  condition  of  re-entry.  If  he  couid 
enforce  the  rent  by  such  a  condition,  then  he  had  the  possi- 
bility of  reveller,  and  his  rent  was  a  rent-seiTice,  and  not  a 
rent-charge. 

This  class  of  decisions  is  thus  placed  by  the  courts  in  a 
position  where  it  is  impossible  to  reconcile  the  judgments 
rendered,  with  the  law  as  it  is  decided  to  exist,  in  the  same 
cases,  except  upon  the  ground  that  the  plaintiff  had  a  right 
to  the  possession  while  the  title  remains  in  the  defendant, 
which  finds  no  support  in  the  common  law.  Moreover,  the 
very  act  held  by  the  court  to  change  a  rent-sei-vice  to  a  rent- 
charge,  like  the  English  act  of  which  it  is  substantially  a 
copy,  expressly  provides  against  rents  and  services  upon 
estates  in  fee,  in  a  conveyance  from  one  person  to  another. 
This  change  in  the  character  of  the  rent  was  the  direct  effect 
of  the  statute,  and  the  object  intended  to  be  accomplished. 
The  judgments  undertake  to  deprive  the  defendants  of  the 
possession  of  their  own  lands,  as  a  penalty  to  enforce  the 
payment  of  the  rents  and  the  performance  of  the  services. 
They  thus  undeitake  to  make  them  rents-service,  and  are  in 
direct  cdnflict  with  the  provisions  of  the  statute,  and  of  the 
law  as  decided  in  the  opinions  of  the  court  That  section  of 
the  statute,  being  a  copy  of  the  English  statute  quia  emp- 
tores,  the  general  rules  of  construction  require  the  courts  to 
give  it  the  same  effect  Ch.  J.  Marshall,  in  Catkcm*t  v.  Bob- 
t7i8on,  5  Peters,  280,  states  the  rule  as  follows  :  "  The  rule 
which  has  been  uniformly  observed  by  this  court  in  constru- 
ing statutes,  is  to  adopt  the  construction  made  by  the  courts 
of  the  country  by  whose  legislature  the  statute  was  enacted." 
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The  idea  was  advanced  by  the  Third  District  Supreme 
Couil,  ill  Van  Renasdatr  v.  Smithy  27  Barb.  147,  148,  that 
the  statute  here  should  not  be  construed  to  operate  like  the 
same  act  iu  England,  because  there  were  no  chief  lords  here, 
as  there  were  in  England,  in  1290.  This  is  the  language  of 
the  opinion :  **  When  the  statute  of  quia  empiores  was  passed 
in  England  (intended  for  the  benefit  of  the  chief  lord,  not  of 
the  tenant),  the  policy  of  that  law  was  held  to  be,  to  dis- 
courage all  relations  between  the  grantor  of  the  land  and  the 
grantee,  which  could  iu  any  way  impair  or  restrain  the  estate 
granted  to  the  latter  ;  and,  consequently,  that  policy  called 
the  covenants  of  the  grantee  (no  matter  how  absolutely  of 
the  very  essence  of  the  conveyance)  personal,  and  not  binding 
the  land  in  the  hands  of  his  assignee.  But  since  the  reasons 
assigned  for  this  policy  were,  to  prevent  subinfeudations  (for 
the  benefit  of  the  chief  lord)  and  for  the  benefit  of  the 
assiffnee,  to  protect  him  from  the  burden  of  a  covenant  or 
condition  to  which  he  did  not  consent,  and  for  which  he 
received  no  consideration  ;  and  of  which,  indeed,  he  was,  or 
n[iight  be,  entirely  ignorant,  until  actually  evicted  for  a  for- 
feiture, or  sued  on  a  covenant ;  and  since  those  reasons,  prac- 
tically or  in  fact,  never  existed  in  this  State,  the  maxim, 
^  cessante  ratione  legis,  cessat  ipsa  lex,^  is  completely  appli- 
cable." 

In  accordance  with  that  reasoning  the  court  declared,  that 
the  common  law  of  England,  as  it  existed  before  1290,  was 
the  law  here,  notwithstanding  the  re-enactment  of  the  Eng- 
lish statute  to  the  contrary.  It  will  not  be  denied  that  the 
conclusion  was  a  very  remarkable  one  to  be  drawn  from  the 
premises  assumed  by  the  court. 

See  27  Barb.  160. 

In  the  first  place,  the  court  utterly  mistook  the  purpose 
of  the  English  act.  It  was  not  the  design  of  that  statute  to 
benefit  the  chief  lords  of  the  fee,  but  to  prevent  any  subject 
from  thereafter  becoming  either  a  chief,  or  a  mesne  lord  of 
the  fee.  The  ultimate  end  of  the  statute  was  to  eradicate 
that  class  of  lords.     Subjects  could  become  lords  of  estates 
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for  life  or  for  years,  but  not  lords  of  estates  in  fee.  That 
particular  relation,  as  between  individual  subjects,  was  gene- 
rally conceded  to  be  a  political  evil,  which  required  to  be 
extirpated,  root  and  branch,  and  to  be  forever  excluded  from 
the  political  body.  The  act  in  question  fully  accomplished 
the  end  sought,  to  the  entire  satisfaction  of  all  classes  of  the 
English  people,  as  is  abundantly  proved  by  the  fact  that  it 
has  there  remained  in  force,  now  almost  six  centuries,  with- 
out a  single  amendment,  or  a  single  effort  of  the  people,  the 
lawyers  or  the  courts,  to  impair  its  efficiency. 

The  same  statute  was  re-enacted  here  in  1787.  It  was,  in 
one  case,  held  by  the  court  of  appeals  to  have  been  a  part 
of  our  laws  before.  The  end  sought  by  the  enactment  h^re 
was  the  same  as  in  England,  to  prevent  the  creation  of  lords 
in  fee.  The  State,  that  is  the  people  in  then*  sovereign  capa- 
city, like  the  crown  in  England,  was  to  be  the  lord  of  every 
estate  in  fee,  held  within  the  territory  of  the  State,  and  so  to 
remain  forever.  Was  there  anything  unreasonable  in  it? 
All  the  States  in  the  Union,  except,  perhaps,  Pennsylvania, 
adopted  the  same  policy.  If  no  individuals  were  lords  of 
the  fee  when  the  statute  was  adopted,  then  the  country  was 
free  from  that  evil,  and  was  effectually  secured  against  its 
introduction.  If  there  were  such  lords  before,  the  number 
could  not  be  increased  after  the  enactment  of  the  statute. 

It  must  be  clear  that  there  were  no  grounds  for  dispute  Or 
doubt  in  regard  to  the  construction  and  legitimate  effect  of 
the  statute.  Feudal  lords  and  feudal  tenures  were  con- 
demned as  an  evil  in  England.  Why  should  they  not  be 
kept  out  of  this  country  ? 

The  argument  of  the  court,  briefly  stated,  is  this  :  True, 
we  have  a  statute  which,  in  England,  made  it  impossible  for 
^  an  individual  to  become  the  lord  of  an  estate  in  fee.    We  had 

no  such  lords  in  the  State  when  the  same  statute  was 
re-enacted  here.  ^^Ces&anie  ratione  legis  cesaat  ipsa  /ex." 
Therefore  the  statute  produced  no  effect  whatever  here,  and 
the  common  law  rule  exists,  as  it  existed  in  England  before 
1290.    The  consequence  is  that  the  plaintiff  naust  be  treated 
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as  a  feudal  lord,  and  the  defendant  as  his  vassal ;  and  there 
is  nothing  to  prevent  the  creation  of  feudal  lords  and  feudal 
tenants.  What  was  an  evil  in  England  was  thus  recognized 
by  the  legislature  here,  as  an  institution  to  be  particularly 
favored  by  the  courts.  Such  is  substantially  the  argument 
of  the  opinion.    . 

It  will  be  readily  seen  that  the  foundation  of  this  argument 
of  the  court,  is  the  assumption  that  there  were  no  feudal 
lords  in  the  State  when  the  statute  forbidding  the  creation 
of  such  lords  in  the  future  was  enacted ;  and  because  the  evil 
did  not  exist  when  the  provision  against  it  was  made,  there- 
fore, as  they  reason,  the  very  statute  to  prevent  it  introduced 
it  and  legalized  it.  It  can  be  safely  alleged  that  that  mode 
of  construing  statutes  was  original. 

If  the  conclusion  thus  reached  is  correct,  it  follows  that  the 
legislation  of  the  State  against  feudal  tenures  has  established 
such  tenures,  and  the  people  have  been  imwittingly  fastening 
upon  themselves  the  very  evils  they  were  seeking  to  prevent. 
According  to  that  mode  of  construing  statutes,  if  the  States 
would  prevent  lands  from  being  held  subject  to  the  burdens 
and  evils  of  the  feudal  system,  they  must  legislate  to  estab- 
lish feudal  tenures.  Instead  of  declaring  all  lands  to  be 
allodial,  they  should  declare  that  all  are  feudaL  Then  the 
courts  would  understand  that  they  were  allodial. 

The  same  mode  of  reasoning  has  evidently  controlled  the 
subsequent  decisions  of  that  court. 

See  Main  v.  Green,  82  Barb.  448;  Main  v.  Davis,  id.  461;  Main 
V.  Green,  88  id.  186;  and  Tyler  v.  Heidorn,  46  id.  489. 

The  same  argument  is  substantially  repeated  in  all  the 
cases  here  cited.  The  statute  concermng  tenures  and  the  act 
of  1805  are  construed  to  mean  precisely  the  opposite  of  what 
the  language  indicates. 

The  decisions  have  been,  perhaps,  sufficiently  discussed  in 
connection  with  the  subject  of  leases  in  fee,  as  distinguished 
from  assignments.  There  are,  however,  some  things  in  Tyler 
V.  Heidoni  which  may  demand  further  attention.  The  deci- 
sion, like  the  others  referred  to  by  the  samo.  court,  was  based 
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upon  the  assumption  that  the  instrument  containing  the  agree- 
ment for  the  rents  and  services,  and  the  condition  as  to 
re-entry,  was  a  lease  in  fee  ;  that  it  was  made  a  lease  by  the 
act  of  1805,  a  statute  passed  eleyen  years  after  the  instrument 
was  made  ;  that  the  statute  created  the  relations  of  landlord 
and  tenant ;  and  that  without  such  relations,  the  action  could 
not  be  maintained.  And  yet  in  that  case,  it  was  expressly 
foimd,  on  the  trial,  that  the  instrument  was  an  assignment, 
that  it  did  not  create  the  relation  of  landlord  and  tenant,  that 
the  defendant  was  the  owner  in  fee,  and  held  immediately 
of  the  State,  and  that  the  plaintiff  had  no  estate  or  interest 
in  the  premises. — (See  pages  445  and  446.)  It  is  conceded 
by  the  court  that  the  defendant  owned  the  fee,  that  there  was 
only  one  estate  in  fee  in  the  premises,  and  that  the  reversion 
of  that  fee  was  in  the  State. 

It  was  truly  said  by  Selden  J.  in  Van  Rensselaer  v.  Hays, 
before  cited,  in  an  opinion  not  reported,  and  from  which  we 
have  before  quoted,  that  "  the  escheat  and  the  fee  simple 
together  embrace  the  whole  legal  title,  and  no  intermediate 
estate  can  co-exist  with  them." 

This  must  be  a  self-evident  proposition  to  any  lawyer  who 
has  definite  ideas  of  the  laws  of  real  property.  It  is  so  con- 
ceded by  the  court  in  the  case  under  review ;  but  it  is  con- 
tended that  it  is  immaterial  that  the  plaintiff  had  no  estate  in 
the  premises.  It  is  said  :  ^*  Perhaps  the  fact,  if  taken  to  be 
true,  as  broadly  as  the  referee  states  it,  would  not  be  in  the 
way  of  the  maintenance  of  the  action ;  for,  as  already  appears 
from  the  quoted  decisions,  an  estate  or  interest  in  the  pre- 
mises, other  than  such  as  is  identical  with  or  flows  from  a 
right  of  possession,  is  not  indispensable  to  the  maintenance 
of  the  action." — (Page  467.)  How  the  right  of  possession 
can  exist  without  estate  or  interest  in  the  land,  is  not 
explained. 

It  is  not  pretended  that  such  a  landlord  as  the  court  assumes 
to  exist,  that  is,  a  lord  who  has  no  estate  in  the  land,  finds 
anything  in  the  common  law  to  sustain  him.  He  lives  only 
in  the  '*  notions  "  of  the  court ;  has  no  estate  elsewhere,  and 
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derives  both  life  and  estate,  in  the  opinion  of  the  court,  from 
a  statute  which  forbids  his  existence.  It  is  unnecessary  to 
say  that  such  decisions  have  no  precedents. 

But  the  theory  of  the  supreme  court  cannot  be  claimed  as 
the  law  of  the  l^tate,  because  it  stands  overruled  by  the  appel- 
late court,  in  the  decisions  before  referred  to.  The  statute 
did  produce  the  same  effect  here  as  in  England,  at  least  upon 
the  operation  and  effect  of  the  deed  of  conveyance,  and  upon 
the  relation  of  the  parties. 

Van  ReoBselaer  v.  Dennisoxij  85  If .  Y.  89S. 

The  statute  of  1805  cannot  now  be  construed  to  change 
the  rights  of  the  parties,  for  it  has  been  decided  that  it  was 
effectually  repealed  in  1860. 

Yftn  Rensselaer  v.  Read,  26  N.  T.  685. 

There  was  another  section  in  the  act  concerning  tenures  of 
1787,  which  was  equally  indicative  of  the  policy  of  the  legis- 
lature  to  prevent  estates  in  fee  from  being  made  subject  to 
rents  or  services  of  any  kind.  It  is  evident  that  the  legisla- 
ture pursued  that  line  of  policy  to  a  greater  extent  than  it 
was  pursued  in  England.  By  the  sixth  section  of  the  act  (1 
R.  L.  71),  it  was  so  provided  that  all  grants  in  fee  made  by 
the  State,  by  any  letters  patent  under  the  great  seal  of  the 
State,  or  in  any  other  manner,  by  the  people  of  the  State, 
or  by  the  conmiissioners  of  forfeiture,  should  be  and  remain 
allodial^  and  not  feudal ;  and  should  forever  thereafter  be 
taken  and  adjudged  to  be  and  continue  in  free  and  pure 
(dlodium  only,  and  should  be  forever  discharged  of  all  rents, 
renders,  fealty,  and  all  other  services  whatsoever,  '*  ant/  law^ 
HatvJte^  reservation^  custom  or  usage  to  the  contrary  hereof  in 
any  wise  notwithstanding >^  The  crown  of  England  could 
make  leases  in  fee,  reserving  rents  and  services.  The  State 
could  make  leases  in  fee,  but  could  not  reserve  therein  rents 
or  services.    Therein  was  the  difference  between  the  statutes. 

Those  statutes  of  New  York  are  too  explicit  in  tiheir  pro- 
visions to  require  explanation  or  argument,  in  order  to  deter- 
mine their  meaning.  The  obvious  intent  was  to  secure 
to  citizens  of  the  State  tb^  right  of  free  commerce  in  all 
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lands  which  they  held  in  fee,  and  a  tenure  free  from  all 
rents  and  sciTices  of  every  name  and  description.  The  first 
section  made  it  impossible  to  impose  obligations  as  incidents 
to  the  holding  of  estates  in  fee  by  any  conveyance  from 
one  person  to  another.  The  sixth  section  provided  that  no 
obligations  of  that  character  should  be  imposed  upon  estates 
of  inheritance,  which  are  estates  in  fee,  granted  in  any  way 
or  manner  by  the  State,  either  before  or  after  the  passage  of 
the  act ;  that  is,  those  who  held  estates  in  fee  derived  directly 
from  the  State,  and,  therefore,  held  by  the  contract  of  the 
State,  were  to  be  forever  secure  from  rents,  services  and  obli- 
gations of  every  description,  as  incidents  of  their  holding. 
Their  tenure  was  to  be  allodial  and  not  feudal.  Men  might 
buy  and  sell,  and  make  contracts  in  consideration  of  such  sales, 
and  secure  pajrment  by  mortgage  or  other  lien  on  the  pre- 
mises, but  in  no  possible  event  could  enforce  performance  by 
the  operation  of  conditions  of  re-entry,  or  of  forfeiture.  Such 
conditions  were  made  incompatible  with  an  estate  in  fee,  and 
consequently  inoperative.  The  rule  is  stated  in  1  Wash,  on 
Heal  Prop.  p.  447,  as  follows :  "  A  condition  subsequent,  if 
it  has  any  effect,  defeats  an  estate  already  vested,  but  if  such 
condition  is  iihpossible  or  unlawful  at  the  time  of  creating  the 
estate,  or  becomes  impossible  by  the  act  of  the  feoffor  or  the 
act  of  (jod,  it  leaves  the  estate  an  absolute  and  unconditional 
one,  since  it  is  the  condition  itself  that  is  or  becomes  void." 
It  needs  no  argument  to  show  that  anything  which  a  ten* 
ant  can  be  compelled  to  do  by  the  operation  of  a  condition 
that  can  be  made  to  defeat  his  estate,  is  a  personal  servitude 
on  the  tenure  of  the  land.  It  could  not,  in  such  a  case,  be 
said  that  he  held  his  estate,  to  use  the  language  of  the  stat- 
ute, "  forever  discharged  of  all  toardshzps,  value  snd  forfeiture 
of  marriage,  rents,  renders,  fealty,  and  all  other  services 
tohatsoeverJ'  The  conclusion  is,  therefore,  irresistible  that  the 
provisions  of  the  statute  which  secured  the  tenant  in  fee  from 
all  the  incidental  obligations  therein  enumerated,  made  all 
conditions  of  re-entry  or  of  forfeiture,  inserted  in  any  convey- 
ance of  an  estate  in  fee,  either  from  the  State  or  from  an  indi^* 
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vidual,  incompatible  with  the  estate  conveyed,  and  of  course 
invalid  and  inoperative  to  defeat  the  estate. 

The  sixth  section  of  the  statute  not  only  made  a  condition 
of  re-entry  inoperative,  when  inserted  in  a  conveyance  in  fee 
from  the  State,  and  in  favor  of  the  State,  but  it  protected  the 
estate  so  created  and  derived,  from  such  conditions,  when 
inserted  in  deeds  of  assignment  from  one  person  to  another ; 
and  protected  it  from  the  imposition  of  such  conditions,  by 
legislation  or  otherwise. 

The  case  of  The  People  v.  PlaU,  17  John.  R.  195,  before 
cited,  illustrates  this  proposition.  The  State  had  made  a 
grant  in  fee  of  a  tract  of  land  in  1784,  embracing  an  unnavi- 
gable  river.  A  few  years  later,  the  legislature  passed  an  act 
prescribing  bow  dams  should  be  built  on  that  river,  in  order 
to  facilitate  the  passage  of  salmon.  The  owner  of  the  land 
refused  to  comply  with  the  statute,  and  the  court  held  it  was 
not  binding  upon  him ;  that  the  State  having  conveyed  to 
him  the  possession  of  the  land  without  restriction  as  to  the 
manner  of  using  it,  could  not  change  its  contract  by  fixing  the 
manner  of  using. 

So  in  "Fletcher  v.  Peck,  6  Cranch,  87,  136,  where  lands 
were  granted  under  a  legislative  act,  providing  that  they 
should  not  be  taxed,  it  was  held  that  no  subsequent  action 
of  the  legislature  could  subject  the  tenant  to  taxation  on 
account  of  his  estate  ;  that  it  was  a  contract  on  the  part  of 
the  State  that  the  tenant  might  hold  the  possession  of  the 
land  free  from  taxes,  and  the  terms  of  that  contract  could  not 
be  changed  by  the  State. 

See  also,  New  Jersey  v.  Wilson,  7  id.  164. 

So  in  regard  to  estates  in  fee  derived  from  conveyances 
made  when  the  act  concerning  tenures  was  in  force,  it  was  a 
pail  of  the  contract  that  no  rents  or  services  should  be  im- 
posed by  such  deeds,  and  that  the  estate  in  fee  should  be  held 
free  from  all  conditions  which  could  be  made  to  defeat  the 
estate.  That  intention  is  expressed  as  clearly  in  those  stat- 
utes as  it  is  possible  to  be  expressed.  If  they  did  not  secure 
the  freedom  of  the  tenants  in  fee  of  the  State  from  personal 
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servitudes  as  incidents  of  the  tenure  of  their  estates,  it  was 
because  it  was  not  in  the  power  of  the  legislature  to  provide 
such  security.  To  hold  the  contrary,  is  to  decide  that  there 
18  a  despotic  power  beyond  the  reach  of  the  legislature,  which 
knows  no  law  except  its  own  interest  or  will,  and  that  the 
courts  are  the  depositaries  of  that  power. 

In  the  case  of  Van  Menaaelaer  v.  Dennison^  the  court  evi- 
dently overlooked  this  statute  ;  for  it  is  declared,  that  "  prior 
to  the  adoption  of  the  constitution  of  1846,  there  was  no 
rule  of  law  in  this  State  prohibiting  the  resei*vation  of  a  per- 
petual yearly  rent,  in  a  grant  of  land  in  fee,  as  a  condition 
of  the  estate." 

There  may  be  some  difficulty  in  understanding  what  was 
meant  by  the  assertion  here  quoted,  in  consequence  of  the 
apparent  inconsistency  with  other  asseilions  in  the  same 
opinion,  that  all  the  rules  of  the  feudal  law,  and  all  rules 
which  resulted  from  the  obligations  arising  out  of  the  feudal 
relation,  requiring  a  tenant  in  fee  to  pay  rents  under  penalty 
of  forfeiture  of  his  estate,  were  abrogated,  in  1787,  by  the 
act  concerning  tenures. 

If  it  is  attempted  to  reconcile  the  two  assertions,  by  saying 
that  the  act  concerning  tenures  of  1787,  was  confined  only 
to  such  rente  and  services  as  were  implied  by  law,  and  did 
not  embrace  those  which  were  expressly  reserved  in  the 
deed,  there  will  be  several  difficulties  to  encounter,  to  be 
found  in  the  express  language  of  the  statute. 

Ist.  The  sixth  section  of  the  act  referred  to,  declares  that 
the  tenure  in  fee  shall  be  forever  discharged  of  all  rents  and 
services  whateoever,  **  any  law,  statute,  reservation^  custom 
or  usage  to  the  contrary  hereof  in  any  wise  notwithstanding." 

Certainly,  no  room  is  there  left  for  the  construction  that 
rente  and  services  reserved  in  the  deed  are  excepted  from  the 
operation  of  the  statute. 

2d.  By  the  same  section  it  is  provided  that  the  tenure 
''  shall  be  and  remain  allodial  ^  and  not  feudal^  and  shall  for- 
ever hereafter  be  talcen  and  adjudged  to  be,  and  continue  in 
free  and  pure  allodium  only." 
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This  is  language  of  no  doubtful  meaniDg,  which  precludes 
any  possible  imposition  of  rents  and  services  upon  the  estates 
therein  named,  by  implication,  or  by  express  reservation. 

3d.  The  provisions  of  the  first  section  are  equally  explicit 
against  the  reservation  of  rents  and  services  in  conveyances 
in  fee  by  individuals.  During  the  several  centuries  in  which 
substantially  the  same  act  has  been  in  force  in  England  and 
in  this  country,  it  has  never  before,  at  least,  been  claimed 
that  it  only  prevented  rents  and  services  from  being  implied 
by  Ithe  law,  and  did  not  interfere  with  express  reservations 
of  that  kind  ;  nor  has  it  ever  been  claimed  that  the  language 
of  the  section  admitted  of  such  a  construction. 

There  is  another  thing  which  must  have  been  overlooked 
by  the  court  in  pronouncing  that  conclusion.  It  is  conceded 
that  the  effect  of  the  act  of  1787  was  to  make  all  convey- 
ances in  fee  by  individuals,  assignments,  instead  of  leases  as 
they  might  have  been  at  common  law.  And  it  has  never 
yet  been  distinctly  declared  that  rents  and  services  can  be 
created,  by  even  an  express  reservation,  in  a  deed  of  assign- 
ment. Rents  and  services,  as  these  terms  are  understood  in 
the  law,  have  a  definite  and  technical  meaning.  They  indicate 
only  such  rents  and  services  as  the  feudal  law  sanctioned 
when  reserved  in  a  lease  from  the  lessee  to  the  lessor.  They 
are  obligations  attached  to  the  tenure  of  land,  in  return  to 
the  landlord  for  the  use  of  the  land  by  the  tenant. 

Stephens  v»  ReynoldB,  6  N.  T.  464. 

They  are  such  obligations  only  as  can  be  enforced  against 
the  lessee  and  his  assigns,  as  the  incident  of  holding  the  land. 
It  will  not  be  pretended  that  such  obligations  can  be  due 
from  an  assignee  to  his  assignor. 

The  proposition,  as  stated  by  the  court,  leaves  it '  to  be 
implied  that  there  was  some  provision  in  the  constitution  of 
1846,  which  forbids  rents  and  services  upon  estates  in  fee, 
that  never  before  existed.  The  provisions  of  the  constitu- 
tion upon  this  point  were  the  same  as  those  provided  in  the 
Revised  Statutes,  and  substantially  the  same  as  were  con- 
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tained  in  the  act  of  1787,  concerning  tenures.  There  was  a 
provision  as  to  leases  for  years,  in  the  constitution  of  1846| 
which  made  any  lease  of  agricultural  lands  for  a  longer  term 
than  twelve  years,  reserving  rents  and  services,  void  There 
was,  in  that  instrument,  no  other  provision  in  regard  to 
leases,  or  in  regard  to  the  tenure  of  land,  which  did  not  exist 
in  the  Revised  Statutes,  and  which  did  not  substantially 
exist  in  the  act  of  1787,  concerning  tenures.  The  provision 
as  to  terms  for  years,  as  before  shown,  could  not  be  applied 
to  estates  in  fee.     They  were  different  estates. 

We  submit,  therefore,  that  this  proposition  of  the  court 
cannot  be  sustained  in  any.  point  of  view,  and  must  have 
been  inconsiderately  announced.  It  is  impossible  to  con- 
ceive of  a  proposition  more  directly  in  conflict  with  express 
statutoiy  provisions. 

2.  On  the  adoption  of  the  Revised  Statutes  in  New  York, 
in  1830,  the  provisions  of  the  act  of  1787,  concerning  ten- 
ures, were  incorporated  therein,  but  in  different  words.  It 
was  provided  that  all  lands,  the  title  to  which  shall  fail,  from 
a  defect  of  heirs,  shall  revert  or  escheat  to  the  people ;  and 
further,  that  *^  all  lands  within  this  State  are  declared  to  be 
allodial,  so  that,  subject  only  to  the  liability  to  escheat,  the 
entire  and  absolute  property  is  vested  in  the  owners,  accord- 
ing to  the  nature  of  their  respective  estates  ;  and  all  feudal 
tenures  of  every,  description,  with  all  their  •  incidents,  are 

abolished.'' 

1 R.  S.  718. 

The  reversion  of  all  estates  in  fee  being  in  the  State,  and 
all  the  time  continuing  there,  every  conveyance  in  fee  from 
an  individual  .owner  operates  as  an  assignment:  and  the 
tenure  of  such  estates  being  declared  allodial,  and  always  to 
remain  allodial,  they  cannot  be  made  subject  to  rents  and 
services  either  to  the  State  or  to  individuals.  The  provi- 
sions of  the  first  and  sixth  sections  of  the  act  concerning  ten- 
ures, of  1787,  were  thus  re-enacted  in  a  different  form,  and 
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extended  to  all  estates  in  fee  throughout  the  State,  without 
exceptions. 

4  Kent.  Com;  424;  4  How.  Pr.  R.  888. 

The  Eevised  Statutes  changed  the  act  concerning  tenures, 
of  1787,  in  one  respect.  Under  the  last  named  act,  there 
was  a  class  of  estates  in  fee  which  were  not  embraced  in  the 
sixth  section  ;  namely,  those  which  had  been  created  by 
patents  under  the  Colonial  government,  and,  upon  the  insti- 
stution  of  the  State  government,  had  come  to  be  held  of  the 
State.  The  State  stepped  into  the  place  of  the  British  crown 
as  the  party  of  the  first  part  to  the  patents,  and  became  the 
party  of  whom  the  land  was  held,  and  to  whom  the  rent 
reserved  in  the  patents  was  due.  Rents  so  reserved  and 
payable  to  the  State  were  called  quit-rents  ;  and  several  acts 
were  passed,  the  first  in  1786,  and  the  last  in  1813,  regulat- 
ing the  payment  thereof  to  the  State,  and  the  price  to  be 
paid  by  the  tenant  as  ar  commutation. 

See  Act  concerning  Quit-Rents,  2  R.  L.  175. 

Estates  so  held  by  the  State  were  subject  to  the  first  sec- 
tion of  the  act  concerning  tenures,  of  1787,  so  that  every 
conveyance  in  fee  by  the  tenant  thereof,  operated  as  an 
assignment  of  the  patent  thus  adopted  by  the  State,  and  the 
assignee  became  the  party  of  the  second  part  thereto,  and 
liable  to  the  State  for  the  rent  reserved  therein,  which  waa 
called  a  quit-rent :  but  he  could  not  be  held  to  pay  rents  or 
to  perform  services  to  his  assignor.  The  tenure  by  which  he 
held  his  fee  was  with  the  State,  and  not  with  the  assignor  ; 
and  the  contract  which  constituted  that  tenure,  was  the  royal 
patent  as  adopted  and  sanctioned  by  the  State. 

But  estates  so  held  were  not  within  the  sixth  section  of  the 
act  of  1787,  and  I  therefore  remained  feudal.  There  were 
thus  two  classes  of  estates  in  fee,  after  the  act  of  1787  was 
passed,  the  one  depending  upon  patents  originally  issued  by 
the  British  government,  and  the  other  upon  patents  from  the 
State  ;  the  one  was  feudal,  the  other  allodial.  The  tenants 
of  each  held  immediately  of  the  State,  but  the  one  was  sub- 
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ject  to  rents  to  the  State,  and  the  other  was  not  and  could 
not  be  made  so  subject. 

This  difference,  however,  extended  only  to  the  holding  of 
the  State,  and  to  the  patents  respectively  which  gave  the 
right  to  hold,  and  was  continued  until  the  adoption  of  the 
Bevised  Statutes  made  the  tenures  all  alike,  without  regard  to 
the  origin  of  the  patents.  Then  patents  which  had  been 
issued  under  the  colonial  government  were  thus  made  allo- 
dial, as  truly  as  those  issued  directly  by  the  State  had  before 
been  and  continued  to  be. 

The  idea  has  been  sometimes  intimated  that  these  statutes 
were  intended  to  affect  the  land  itself,  and  thus  change  the 
character  of  all  the  conveyances  made  by  individuals. 

19  N.  Y.  92. 

It  is  clear  that  the  operation  of  the  provision  that  all  lands 
are  allodial,  has  no  effect  upon  the  land,  but  only  relates  to 
the  character  of  the  contract  which  creates  the  estate.  And 
as  the  terms  allodial  and  feudal,  as  understood  in  the  law, 
and  as  used  in  the  statutes,  apply  only  to  estates  in  fee  ;  and 
as  estates  in  fee  ai*e  all  held  immediately  of  the  State,  this 
statute  provision  affects  only  the  tenure  or  holding  between 
the  tenant  in  fee  and  the  State.  It  embraces  no  other  con- 
tract Thus,  in  the  DePeyster  case  (6  iV.  3''.  504,  505),  it  is 
said  of  the  statute  of  1779,  which  transferred  the  escheat  to 
the  people  of  the  State,  and  of  the  first  section  of  the  act 
concerning  tenures  of  1787  :  "  They  put  an  end  to  all  feudal 
tenure  between  one  citizen  and  another,  and  substituted  in 
its  place  a  tenure  between  each  landholder  and  the  people  in 
their  sovereign  capacity.''  The  declai*ation  of  the  statute 
that  all  the  lands  are  allodial,  merely  makes  this  tenure, 
between  each  landholder  and  the  people,  allodial  instead  of 
feudal.  Prescribing  between  what  parties  the  tenure  shall 
exist,  and  declaring  the  character  of  the  tenure  itself,  are  two 
distinct  and  separate  things. 

TJie  difference  between  allodial  and  feudal  tenures : 
The  difference  between  an  allodial  and  a  feudal  tenure^ 
instead  of  being  a  fiction,  as  sometimes  intimated,  is  a  very 
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substantial  one  in  its  effects  upon  the  relative  rights  of  the 
parties. 

Blackstone  says :  *'  The  true  meaning  of  the  word  fee 
{feodvm)  is  the  same  with  that  of  feud  or  fief,  and  in  its  origi* 
nal  sense  it  is  taken  in  contradistinction  to  allodiwn^  which 
latter  the  writers  on  this  subject  define  to  be  eveiy  man's  own 
land,  which  he  possesseth  merely  in  property  in  its  highest 
degree ;  and  the  owner  thereof  hath  absoluhmi  et  directum 
dominium,  and  therefore  is  said  to  be  seised  thereof  abso* 
lutely  in  dominico  sua,  in  his  own  demesne.  But  feodum  or 
fee  is  tliat  which  is  held  of  some  superior,  on  condition  of 
rendering  him  service,  in  which  superior  the  ultimate  pro- 
perty of  the  land  resides." 

2  Bl.  Com.  104, 105. 

To  the  same  effect  see 

8  Kent  Com.  498,  499}  1  Craiae  Dig.  4;  1  Billiard,  89. 

The  relative  rights  of  feudal  and  allodial  tenants  are 
well  illustrated  in  the  respective  positions  of  tenants  in 
fee  of  the  State,  holding  by  grants  made  under  the  colo- 
nial government,  and  tenants  who  held  under  gi*ants  made 
by  the  State,  before  they  were  placed  on  the  same  footing 
by  the  provisions  in  the  Revised  Statutes.  The  one  class  of 
tenants  were  liable  to  pay  rents  to  the  State,  and  could  pro- 
bably have  been  forced  to  a  strict  performance,  by  the  penalty 
of  losing  their  estates  for  failure.  They  did  not  have,  in 
i*elation  to  the  State  of  whom  they  held,  the  absolute  right 
of  property,  but  merely  a  subject  right  of  possession.  It  was 
only  as  to  parties  other  than  the  State  that  they  had  the  abso- 
lute property.  The  other  class  of  tenants  held  in  their  estates 
the  absolute  right  of  property,  as  well  toward  the  State  as 
toward  individuals.  They  were  subject  to  no  rent,  as  the 
condition  of  holding  their  estates,  to  the  State  or  to  any  one 
else,  and  could  not  be  made  so  subject.  The  estates  being 
so  created  and  fixed  by  the  laws  of  the  State,  could  not  be 
changed  by  individuals. 

That  would  have  been  the  result  if  no  further  provision 
had  been  made  than  to  simply  declare  them  allodial.    But  in 
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the  same  section  of  the  statute,  this  result  is  expressly  stated 
as  the  effect  intended  to  be  produced.  The  language  is  :  **  So 
that,  subject  to  the  liability  to  escheat,  the  entire  and  abso- 
lute property  18  vested  in  the  owners,  according  to  the  nature 
of  their  respective  estates ;  and  all  feudal  tenures,  of  every 
description,  with  all  their  incidents,  are  abolished.'* 

It  is  thus  made  clear  and  obvious  that  the  tenant  in  fee 
was  placed  in  a  free  and  independent  position.  There  was 
no  way  whereby  the  State,  of  whom  he  held,  could  terminate 
his  estate  by  conditions  of  re-entry  or  of  forfeiture.  The 
estate  is  declared  to  be  subject  only  to  escheat ;  that  is,  to 
terminate  only  when  there  should  be  no  longer  a  pai-ty  living 
to  hold  il,  which  is  not  the  forcible  termination  of  re-entry 
and  forfeiture,  of  the  feudal  law,  for  condition  broken,  but 
its  natural  termination,  by  the  death  of  parties. 

It  has  been  claimed  that  the  next  section  of  the  statute 
changed  the  plam  and  obvious  meaning  of  the  other  provi- 
sions. 

27  Barb.  149, 160. 

The  section  referred  to  reads  as  follows  :  "  The  abolition 
of  tenures  shall  not  take  away  or  discharge  any  rents  or  ser- 
vices certain,  which  at  any  time  heretofore  have  been,  or 
hereafter  may  be,  created  or  reserved.'' 

To  understand  this  section,  it  is  necessary  to  recur  again 
to  the  act  of  1787,  concerning  tenures.  The  first  and  sixth 
sections  of  that  act  were  confined  in  their  operation  and  effect 
to  estates  in  fee.  They  had  no  application  to  estates  for  life 
or  for  years.  The  four  intermediate  sections  were  taken  from 
the  English  act  of  12  Charles  11^  ch.  24,  ^'for  taking  away 
tiie  courts  of  wards  and  liveries^  aaid  tema*e9  in  capite  and  by 
hnxgld  service" 

The  legislature  assumed  that  there  was  a  necessity  for  legis- 
lating against  military  tenures,  that  is,  against  all  uncertain 
services  or  rents,  not  expressed  and  fixed  in  the  lease.  They 
consequently  adopted  those  four  sections  which,  while  they 
abolished  all  uncertain  services,  did  not  intend  to  interfere 
with  those  which  were  made  certain  by  the  lease.    But  as 
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the  second  section  of  that  act  abolished  all  the  obligations 
incident  to  knight  sei-vice,  it  took  away  not  only  what  was 
uncertain  in  quantity  or  amount,  but  what  was  fixed  and  cer- 
tain also.  That  was  more  than  was  intended.  Hence,  as  a 
saving  clause  to  the  entire  abolition,  it  was  provided  in  the 
fifth  section  "  that  this  act,  or  anything  herein  contained,  shall 
not  take  away,  nor  be  consti'ued  to  take  aw^ay  or  discharge, 
any  rents  ceilain,  or  other  services  incident  or  belonging  to 
tenure  in  common  socage." 

The  incidents  of  tenure  in  common  socage  were  always 
express  and  certain  in  quantity  or  amount  The  incidents  of 
tenure  by  knight  service  were  or  might  be  uncertain.  The 
aim  of  the  statute  was  to  do  away  with  the  uncertain  or 
unfixed,  but  at  the  same  time  not  to  interfere  with  the  certain 
and  fixed.  This  accounts  for  the  two  sections,  the  one  abol- 
ishing generally,  and  the  other  saving  rents  and  services  of  a 
certain  and  fixed  character. 

The  Eevisers,  as  appears  by  their  notes,  regarded  the  incor- 
poration of  the  four  sections,  intermediate  the  fii*8t  and  sixth, 
as  having  been  unnecessary,  on  the  ground  that  military 
tenures  had  no  existence  here.  They  were  consequently 
omitted  by  them.  And  had  they  merely  adopted  the  first 
and  sixth  sections,  in  the  language  of  those  sections,  there 
would  have  been  no  necessity  of  a  saving  clause.  The  act  of 
1787  left  all  estates,  except  estates  in  fee,  subject  to  the  com- 
mon law.  Estates  for  life  and  for  years  were,  therefore,  sub- 
ject to  rents  and  seiTices  as  at  common  law,  because  there 
was  nothing  provided  to  the  contrary  in  the  statute. 

But  the  Eevisers  did  not  adopt  the  language  of  the  act  of 
1787.  They  used  language  of  a  more  general  and  compre- 
hensive character.  A  part  of  their  provision  was  that  "the 
entire  and  absolute  property  is  vested  in  the  owners,  accord- 
ing to  the  nature  of  their  respective  estates."  K  the  term 
nature,  as  there  used,  is  to  be  understood  as  embracing  the 
quantity  of  estates,  then  all  estates  would  be  embraced  within 
that  provision,  and  rents  and  services  could  not  be  reserved 
upon  estates  for  life  or  years,  where  the  tenants  of  such  estates 
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had  in  their  tenaucies  the  entire  and  absolute  propei*ty  in 
relation  to  the  owner  of  the  reversion. 

It  was  not  the  intention,  however,  to  change  the  act  of 
1787,  concerning  tenures,  but  to  continue  it,  in  substance  and 
effect,  though  expressed  in  a  different  manner.  And  the 
Bevisers  were  apprehensive  that,  without  a  saving  section, 
estates  for  lives  and  years  could  not  be  subjected  to  rents 
and  services  as  at  common  law ;  or,  at  least,  they  thought 
that  there  might  be  doubts  about  it.  They  referred  to  and 
conunented  upon  Comell  v.  Lamb^  2  Cow.  652,  where  it  was 
intimated  by  the  court  that  if  the  tenure  was  to  be  regarded 
as  allodial,  even  the  reversioner  of  an  estate  for  years  would 
not  have  the  right  to  rents ;  and  they  declared  there  was 
great  reason  for  the  intimation. 

To  avoid  that  result  they  proposed,  as  a  saving  section, 
that  "the  abolition  of  tenures  shall  not  take  away  or  dis- 
charge any  rents  or  services  certain,  which  at  any  time  here- 
tofore have  been,  or  hereafter  may  be,  created  or  reserved." 

This  saving  section  was  evidently  designed  to  apply  only 
to  leases  of  estates  less  than  a  fee,  which  were  not  embraced 
in  the  act  concerning  tenures  of  1787,  and,  perhaps,  to  leases 
in  fee  made  by  individuals  before  1787,  if  any  such  existed. 
Leases  for  lives  and  for  years  were  thus  saved  from  the 
sweeping  provisions  which  preceded  the  saving  section,  and 
continued  subject  to  the  common  law  rules  concerning  rents 
and  services  certain. 

If  it  is  to  be  assumed  that  the  saving  section  applied  to 
estates  in  fee,  it  would  at  most  only  authoiize  the  State  to 
reserve  rents  and  services  to  itself  upon  issuing  grants  in  fee, 
for  the  State  alone  could  make  leases  in  fee.  The  saving 
section  did  not  certainly  disturb  the  other  provisions  in 
that  respect.  Individual  conveyances  in  fee  were  assignments, 
and  rents  and  services  could  not  be  attached  to  the  land  by 
assignments. 

To  extend  the  saving  section  further  than  that,  would  be 
attributing  to  the  law-makers  the  absurdity  of  enacting  the 
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three  first  sections  of  the  statute  in  question  for  the  purpose 
of  abrogating  them  in  the  fourth  section. 

3.  The  provisions  of  the  Revised  Statutes  upon  this  sub- 
ject were  made  a  part  of  the  constitution  of  the  State  by  the 
convention  of  1846,  and  its  adoption  by  the  people.  So  far 
as  the  debates  in  the  convention  are  evidence  of  the  opinions 
of  its  members,  they  leave  no  room  for  doubt  that  those  pro- 
visions were  understood  to  make  conditions  of  re-entry  and 
of  forfeiture,  in  grants  of  estates  in  fee,  inoperative.  No 
tenant  of  such  estates  could  be  forced  to  pay  rents  or  perform 
services  as  the  incident  or  duty  attached  to  the  estate.  But 
the  provisions  incorporated  in  the  constitution  did  but  little 
more  in  that  respect  than  was  accomplished  by  the  Revised 
Statutes  ;  and  the  Revised  Statutes  but  little  more  than  the 
act  concerning  teuui'es  of  1787. 

The  provisions  were  inserted  in  the  constitution,  not  so 
much  for  the  purpose  of  producing  a  change  in  the  before 
existing  laws  of  the  State,  as  to  prevent  the  possibility  of  a 
change  by  the  action  of  the  legislature.  On  the  one  side 
there  seemed  to  be  apprehensions  that  the  legislature  might 
possibly  relapse  towards  the  bai'barous  institutions  of  feu- 
dalism. On  the  other,  it  was  contended  that. there  was  no 
reason  to  apprehend  such  retrogression.  No  one  expressed 
dissent  to  the  policy  of  the  laws  thus  incorporated  in  the 
constitution ;  and  the  opposition  thereto  was  not  severe, 
because  it  was  a  proposition,  not  to  institute  any  new  system, 
but  to  make  the  American  system  of  tenures  a  part  of  the 
organic  laws  of  the  State. 

In  one  respect  the  phraseology  of  the  provisions  in  the 
constitution  of  1846  differs  substantially  from  the  provisions 
in  the  Revised  Statutes.  They  are  alike  in  providing  that 
all  lands  within  the  State  are  allodial ;  and  they  are  alike  in 
declaring  that  the  effect  of  being  allodial  shall  be,  "  so  that, 
subject  only  to  the  liability  to  escheat,  the  entire  and  abso- 
lute property  is  vested  in  the  owners  according  to  the  nature 
of  their  respective  estates."    They  are  alike  also  in  declaring 
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that  *'  all  feudal  tenures  of  every  description  are  abolished." 
They  differ  in  this  :  The  Bevised  Statutes  had  a  saving  sec- 
tion, as  follows :  "  The  abolition  of  tenures  shall  not  take 
away  or  discharge  any  rents  or  services  certain,  which  at  any 
time  heretofore,  have  been,  or  hereafter  may  6e,  created  or 
reserved." — (1  R,  S.  718,  §4.)  In  the  constitution,  the  sav- 
ing provision  is  as  follows  :  '*  Saving,  however,  all  rents  and 
services  certain,  which  at  any  time  heretofore  have  been  law- 
fully created  or  reserved." — {Ati.  1,  sec.  12.)  The  words 
"  hereafter  may  be,"  of  the  Bevised  Statutes,  are  omitted  in 
the  constitution. 

As  before  shown,  it  was^  the  saving  section  of  the  Bevised 
Statutes  which  left  all  estates  in  land,  except  estates  in  fee, 
subject  to  the  rents  and  services  of  the  common  law.  But 
for  that  section,  no  estate  could  have  been  terminated  for 
condition  broken,  at  the  suit  of  the  landlord.  Estates  for 
life  and  for  years  would  have  been  the  same,  in  that  respect, 
as  estates  in  fee. 

The  result  of  the  change  in  the  saving  .clause  as  inserted 
in  the  constitution  is,  that  all  leases  for  life  and  for  years, 
made  after  the  constitution  became  the  law  of  the  State,  can 
not  be  terminated  for  condition  broken.  Those  made  before 
were  not  affected  by  it.  In  leases  of  such  estates,  of  antece- 
dent date,  the  lessees  and  tenants  did  not  enjoy,  in  their 
estates,  "  the  entire  and  absolute  property,"  but  held  their 
rights  in  subjection  to  the  rights  of  the  lessor  and  landlord. 
In  leases  made  under  the  constitution,  the  lessee  and  tenant 
has,  in  his  estate,  the  entire  and  absolute  property,  and  can 
no  more  be  made  to  forfeit  it  to  the  lessor,  as  a  penalty  for 
failing  to  fulfill  his  contract  with  the  lessor,  than  the  lessor 
can  be  made  to  forfeit  his  right  of  reversion  to  his  lessee,  for 
failure  to  perform  his  part  of  the  contract.  Each  has,  in  his 
estate  or  right,  "the  entire  and  absolute  property."  The 
feudal  or  class  distinctions  of  the  common  law  were  entirely 
abolished,  in  respect  to  all  leases  of  land  to  be  made  after 
the  adoption  of  the  constitution.  Dating  from  the  day  on 
which  that  instrument  took  effect,  feudalism  ceased  to  exist 
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in  the  State,  except  so  far  as  it  might  be  preserved  in  the 
leases  for  life  and  years  before  that  time  existing.  The 
parties  to  a  lease  of  land,  like  the  parties  to  other  contracts, 
were  to  enjoy  a  perfect  equality  of  remedies.  The  class  dis- 
tinctions of  the  feudal  law  were  to  be  entirely  eradicated. 

SECTION    VII. 

THE   ALLODIAL  THEORY  AND   ITS   RESULTS. 

First  :  The  allodial  theory  may  be  justly  called  the  Ame- 
rican theory ;  not  because  it  originated  here,  but  because  of  its 
general  adoption  in  this  country.  Mr.  Hilliard,  in  his  work 
on  Eeal  Property,  remarks  upon  that  subject  that,  "  Although 
American  titles  to  real  estate  are  originally  derived  from- the 
government,  yet,  after  they  have  been  acquired,  the  tenant 
in  fee  is,  to  all  intents  and  purposes,  absolute  owner.'' — (1 
VoL  39.)  He  further  remarks  that,  "  On  the  whole,  it  may 
be  safely  said,  that  with  regard  to  the  whole  United  States 
alike,  the  feudal  system,  as  a  law  of  tenures,  is  abolished ; 
and  the  remark  of  Chancellor  Kent  is  strictly  true,  that  an 
estate  in  fee  and  pure  allodium,  and  an  estate  in  fee  simple 
absolute,  both  mean  the  most  ample  and  perfect  interest 
which  can  be  owned  in  land." 

1  Vol.  89,  40. 

In  regard  to  taxes,  to  escheat,  and  to  the  right  of  eminent 
domain,  it  is  justly  said,  by  the  same  author,  that  they  are 
not  incidents  peculiar  to  feudal  tenures,  but  common  to  allo- 
dial tenures  and  to  personal  property.  He  says  :  **  Li  view 
of  the  foregoing  considerations,  it  may  be  safely  laid  down, 

that  one  who  holds  lands  in  fee  simple  is  the  absolute  owner." 
1  Vol.  41. 

The  legislation  upon  this  point  is  substantially  the  same  in 
all  the  States.  In  Connecticut  the  statute  provides  that 
every  proprietor  of  lands  in  fee  simple  has  an  absolute  and 
direct  property  and  dominion  therein. 

Rev.  L.  848. 

The  statutes  of  the  other  States  upon  this  subject  have 
been  construed  to  embrace  only  estates  in  fee  simple ;  that 
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is,  estates  which  have  no  limitation,  except  to  heirs  generally. 
Estates  tail  have  been  abolished  by  other  statutes. 

IR.  S.  ofN.  Y.  172,  §8. 

I'he  generai  rules  mkd  results  of  the  ailodtal  system  : 
First  :  It  makes  every  tenant  in  fee  of  lands  the  immediate 
tenant  of  the  State.  He  holds  his  estate  by  the  contract  of 
the  State,  and  as  absolute  property.  His  estate  is  thus  placed 
fully  within  the  provisions  of  the  constitution,  that  **  no  per- 
son shall  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law."— (^r^.  1,  Sec.  6,  Cmst.  N.  Y.  1846.)  That 
provision  is  common  to  the  constitutions  of  all  the  States,  and 
to  the  <5onstitution  of  the  United  States. 

It  was  borrowed  from  magna  cJiarta.  The  provision  in 
that  instrument  was,  in  its  original  language,  as  follows : 
"  Nullus  liber  homo  capiatvr  vel  imprisonetwr  vel  disseisietur 
de  libero  tenemento  suo  nisi  per  legale  judicivm  parium  suo- 
rum,  vel  per  legem  tetrce*^^  In  English  :  **No  free  man  shall 
be  arrested,  or  imprisoned,  or  deprived  of  his  freehold,  except 
by  the  regular  judgment  of  his  peers,  or  the  law  of  the  land." 

Grabb'8  History  of  English  Law,  189;  4  BK  Com.  424. 

It  is  obvious  that,  at  common  law,  the  tenant  of  a  freehold 
estate  had  property,  within  the  meaning  of  that  provision,  in 
regard  to  every  one  except  the  reversioner  of  the  estate. 
Chancellor  Kent  says  :  "  To  all  other  persons  he  was  a  free 
man,  and  as  against  them  he  had  rights  of  property."    * 

2  Kent's  Com.  250,  261. 

But  the  tenant  in  fee  of  the  State,  under  the  American  allo- 
dial system,  has  property  in  his  estate  as  against  the  State,  as 
well  as  against  individuals,  in  the  full  sense  of  the  term  pro- 
perty, of  which  the  State  cannot  deprive  him  without  due  pro- 
cess of  law.    Upon  this  point  there  is  no  doubt 

The  only  other  general'  question  is,  what  is  due  process  of 
law,  within  the  meaning  of  the  constitution  ?  This  general 
question  subdivides  itself  into  three  particular  questions : 
1st.  For  what  cause  can  a  tenant  in  fee  be  deprived  of  his 
estate?  2d.  At  whose  suit,  or  in  whose  favor?  3d.  By 
what  process  ? 
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We  have  a  statute  which  provides  that  when  a  person  shall 
be  outlawed  upon  a  conviction  for  treason,  the  judgment 
thereupon  shall  produce  a  forfeiture  of  every  freehold  estate 
of  which  such  person  was  seised,  during  the  lifetime  of  such 
person. — (2  R.  8.  656,  §  8.)  Md  there  is  a  further  provi- 
sion in  another  section,  that  no  conviction  for  any  other  offence 
whatever,  shall  work  a  forfeiture. 

2  R.  S.  701,  §  22. 

Both  these  sections  substantially  existed  before  the  adop- 
tion of  the  Revised  Statutes  (1  i2.  L.  145,  §  9  ;  id.  495,  %  3), 
and  were  taken  from  the  English  statutes. 

See  26  Hen.  VIII,  ch.  18,  §  5;  6  and  6  Edw.  YI,  ch.  11,  §9;  84 
Edw.  Ill,  oh.  12;  25  Edw.  Ill,  ch.  2;  4  Bl.  Com.  881,  882. 

Chancellor  Kent  says  :  '*  Besides  the  forfeiture  of  property 
to  the  State  for  the  conviction  of  crimes,  estates  less  than  a 
fee  may  be  forfeited  to  the  party  entitled  to  the  residuary 
interest,  by  a  breach  of  duty  in  the  owner  of  the  particular 
estate." 

4  Kent's  Com.  427. 

With  what  is  therein  expressed,  and  what  is  implied,  the 
rule  upon  the  subject  is  correctly  and  concisely  stated : 
1st.  That  by  the  common  law,  estates  might  be  forfeited  to 
the  owner  of  the  reversion,  by  a  breach  of  duty  in  the  owner 
of  the  particular  estate ;  that  is,  for  condition  broken. 
2d.  That  they  could  not  be  forfeited  for  such  cause  to  any 
person  other  than  the  owner  of  the  reversion.  3d.  That 
the  estates  in  fee,  which  are  allodial,  cannot  be  made  subject 
to  forfeiture  for  condition  broken ;  or,  in  other  words,  can 
not  be  subjected  to  the  exigencies  of  the  feudal  law  in  that 
respect;  and  the  tenant  can  be  dispossessed  by  forfeiture 
only  upon  conviction  for  crime  at  the  suit  of  the  State. 
Tne  particular  questions  before  put,  are  thus  answered :  The 
cause  must  be  crime  ;  the  process,  indictment,  trial  and  con- 
viction ;  the  party  prosecuting  must  be  the  State. 

The  general  result  then  follows^  that  when  it  is  determined 
that  a  person  is  the  tenant  in  fee  of  the  State,  the  State  has 
no  power  to  deprive  him  of  his  estate,  or  of  the  possession 
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of  the  premises,  except  upon  conviction  for  crime,  or  by  the 
exercise  of  the  right  of  eminent  domain,  with  the  payment 
of  a  full  compensation.  Any  statute  of  the  State  which 
should  attempt  to  take  from  him  his  estate  in  any  other 
manner,  or  should  attempt  to  make  it  lawful  for  any  indivi- 
dual to  intrude  upon  him,  would  be  void  and  inoperative. 
A  few  examples  will  help  to  illustrate  this  subject 
In  the  case  of  Wynehanur  v.  The  People^  13  N.  Y.  387,  a 
statute  which  undertook  to  deprive  men  of  that  kind  of  pro- 
perty known  as  intoxicating  liquors,  by  punishing  them  for 
keeping  or  selling  it,  and  by  forcibly  taking  it  from  them, 
was  pronounced  unconstitutional  and  void.  The  court  de- 
clared that  intoxicating  liquors  "  were  property^  in  the  most 
absolute  and  unqualified  sense  of  the  term  ;  and,  as  such,  as 
much  entitled  to  the  protection  of  the  constitution  as  lands, 
houses,  or  chattels  of  any  description." — {Page  384.)  And 
they  very  properly  say,  in  defining  what  is  property,  that  it 
is  "  an  institution  of  law,  and  not  a  result  of  speculations  in 
science,  in  morals  or  economy"  {Id.  385)  ;  and  that  '^  where 
rights  of  property  are  admitted  to  exist,  the  legislature  can 
not. say  they  shall  e^^st  no  longer;  nor  will  it  make  any 
difference,  although  a  process  and  a  tribunal  are  appointed 
to  execute  the  sentence." 

Id.  898. 

In  Taylor  v.  Porter^  4  JSiW,  140,  the  court  pronounced 
an  act,  which  undertook  to  authorize  the  taking  from  a  tenant 
in  fee  the  possession  of  his  land  for  a  private  road,  to  be 
void:  and  it  was  said  that  ^^the  legislative  power  of  the 
State  does  not  reach  to  such  an  unwarrantable  extent  Neither 
life,  liberty,  nor  property,  except  when  forfeited  by  crime, 
or  when  the  latter  is  taken  for  public  use,  falls  within  the 
scope  of  the  power." 

Id.  146. 

It  was  decided  in  Westewelt  v.  Chregg^  12  N.  Y.  202,  in 
regard  to  the  statutes  of  1848  and  1849,  extending  the  rights 
of  married  women,  that  the  legislature  had  no  powet  to  take 
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from  the  husband  his  right  in  the  wife's  property,  before 
that  time  vested. 

In  the  case  of  Norman  v.  Ueisi^  5  Watt8  <&  8erg.  198,  it 
was  said  that  '*  the  right  of  property  has  no  foundation  or 
security  but  the  law ;  and  when  the  legislature  shall  success- 
fully attempt  to  overturn  it,  even  in  a  single  instance,  the 
liberty  of  the  citizen  is  no  more." 

In  Taylor  v.  Porter^  before  cited,  it  was  said  by  Chief 
Justice  Bronson,  while  passing  upon  the  rights  of  property 
secured  to  individuals,  that  *'  if  the  legislature  can  take  the 
property  of  A,  and  transfer  it  to  B,  they  can  take  A  himself, 
and  either  shut  him  up  in  prison,  or  put  him  to  death." 

The  provisions  in  force  in  this  country,  securing  to  indi- 
viduals their  property,  are  but  Uttle  more  than  the  provi- 
sions  of  the  common  law  as  they  have  been  for  a  long  time 
established  in  England. 

1  Bl.  Com.  189. 

•*  So  great,"  says  Blackstone  in  the  authority  cited,  "  is  the 
regard  of  the  law  for  private  property,  that  it  will  not  autho- 
rize the  least  violation  of  it ;  no,  not  even  for  the  general 
good  of  the  whole  community.  If  a  new  road,  for  instance, 
were  to  be  made  through  the  grounds  of  a  private  person, 
it  might  perhaps  be  extensively  beneficial  to  the  public ;  but 
the  law  permits  no  man  or  set  of  men  to  do  this,  without 
consent  of  the  owner  of  the  land." 

It  is  truly  remarked,  that  ''  the  public  good  is  in  nothing 
more  essentially  interested,  than  in  the  protection  of  every 
iudividuaUs  private  rights,  as  modeled  by  the  municipal  law." 

And  it  may  be  truly  said,  that  the  first  marked  advance  of 
civilization  consists  in  securing  to  individuals  the  rights  of 
property.  That  step  is  taken  by  establishing  fixed  rules 
upon  that  subject,  and  by  enforcing  a  fixed  adherence  to 
those  rules.  The  country  which  has  no  such  rules,  or  has 
not  provided  for  a  fixed  adherence  thereto,  has  not  arrived 
at  the  first  stage  of  civilized  progression.  And  when  the 
tribunals  of  civilized  society  corruptly  disregard  those 
rules  in  their  administrations  between  individuals,  the  first 
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step  backwards  towards  barbarism  has  been  taken ;  and 
unless  society  is  better  than  its  tribunals,  and  has  the  energy 
to  correct  them,  there  is  not  much  to  be  hoped  for  in  the 
future. 

Second  :  Tenants  in  fee  of  the  State  are  a  class  of  citizens 
to  whom  the  laws  and  constitution  of  the  State  have  secured 
certain  distinct  rights  and  privileges,  namely,  of  holding  their 
lands  as  absolute  lords  and  proprietors.  They  are  thus  pro- 
vided with  the  highest  and  most  independent  rights  and  privi- 
leges which  any  government  can  bestow  upon  a  citizen. 
Their  estates  are  not  only  institutions  of  property,  but  insti- 
tutions of  civil  rights  and  privileges.  It  may  be  justly  said 
that  those  rights  and  privileges  lie  at  the  foundation  of  our 
free  institutions.  The  humblest  tenant  in  fee  of  the  State 
therein  enjoys  a  right  more  absolute  than  the  proudest  noble- 
man of  England  can  claim.  Tenants  in  fee  of  the  State  are 
the  real  nobility  of  this  country ;  but  they  are  a  class  with- 
out any  of  the  obnoxious  and  odious  features  of  caste,  which 
distinguish  the  nobles  of  other  coimtries  ;  for  the  class  here 
is  open  to  any  one  who  has  industry,  and  a  degree  of  intelli- 
gence sufficient  to  accumulate  enough  to  make  himself  the 
owner,  by  purchase,  of  a  piece  of  land. 

They  are  secured  in  their  rights  and  privileges  by  a  provi- 
sion of  the  constitution  as  follows :  **  No  member  of  this 
State  shall  be  disfranchised,  or  deprived  of  any  of  the  rights 
or  privileges  secured  to  any  citizen  thereof,  unless  by  the 
law,  or  the  judgment  of  his  peers." 

Art.  1,  sec.  1,  Const,  of  1846. 

A  similar  provision  exists  in  most  if  not  all  the  State  con- 
stitutions. 

Tenants  in  fee  of  the  State  are  thus,  as  a  class,  placed  in 
the  security  of  their  rights  and  privileges  beyond  the  reach 
of  the  State  legislatures.  There  is  no  power  in  any  branch 
of  the  several  State  governments  to  degrade  them  to  the  con- 
dition of  serfs  or  vassals,  or  to  do  anything  towards  the 
introduction  of  such  conditions.  They  cannot  be  compelled 
to  pay  rents,  or  to  do  service  even  to  the  State,  of  which  they 
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are  tenants,  as  obligations  incident  to  their  tenure  ;  and  most 
certainly  they  cannot  be  compelled  to  pay  rents  or  perform 
services  to  strangers,  as  duties  incident  to  their  position. 
Even  the  feudal  law  never  imposed  so  degrading  a  condition. 
Any  condition  subsequent,  which  is  calculated  to  work  a  for- 
feiture of  an  estate  in  fee  to  a  stranger,  is  incompatible  with 
an  estate  in  fee,  and  is  therefore  void.     Such  a  condition,  at 
common  law,  in  favor  of  any  party  other  than  the  owner  of 
the  reversion,  and  contained  in  any  instrument  other  than  the 
lease  which  created  the  estate,  was  always  void  and  inopera- 
tive.   Under  our  allodial  system,  such  a  condition  is  inope- 
rative when  inserted  in  any  instiliment  of  conveyance  in  fee, 
whether  the  instrument  operate  as  a  ledse  or  as  an  assign- 
ment.   These  are  elementarv  principles  which  have  not  been 
denied  or  questioned.     Whatever  conflict  in  that  respect  may 
exist  in  the  more  recent  authorities  in  this  country,  is  only 
apparent,  and  has  arisen  for  the  most  part  from  an  entire 
misapprehension  of  our  system  of  land  tenures.    They  are 
cases  where  the  authorities  have  failed  to  distinguish  between 
feudal  and  allodial  tenures,  and  between  the  laws  of  the 
middle  ages  and  our  own ;  or,  where  they  have  been  con- 
trolled by  influences  less  excusable  than  ignorance  and  inat- 
tention. 

Third  :  Tenants  in  fee  of  the  State  are,  in  all  cases,  secured 
in  their  rights  of  property,  and  in  their  rights  and  privileges 
as  citizens,  by  the  grant  of  the  State,  or  by  a  grant  of  which 
the  State  is  the  party  of  the  first  part,  and  the  tenant  in  fee 
is  the  party  of  the  second  part,  for  the  time  he  is  such  ten- 
ant. As  shown  in  another  chapter,  no  person  can  become 
the  tenant  in  fee  of  the  State  except  by  the  grant  of  the  State, 
or  by  an  adverse  possession  under  claim  of  title  for  a  period 
of  time  prescribed  as  necessaiy  to  constitute  a  title,  in  which 
case  the  law  presumes  a  grant  from  the  State. 

Cnrtis  v.  Keeler,  14  Barb.  621;  Post  v.  Peanall,  22  Wen.  444. 

Such  grants,  as  before  shown,  are  contracts  on  the  part  of 
the  State,  within  the  provision  of  the  constitution  of  the 
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United  States,  which  prohibits  a  State  from  passing  any  law 
impairing  the  obligation  of  contracts. 

Each  tenant  in  fee,  therefore,  holds  by  the  contract  of  the 
State ;  and,  in  order  to  leam  what  the  terms  of  those  con- 
tracts are,  it  is  necessary  to  ascertain  what  the  laws  of  the 
State  are  in  regard  to  estates  in  fee,  so  held  of  the  State. 

We  have  already  seen  that  it  is  provided  in  the  laws  and 
constitution  of  the  State,  that  the  tenant  in  fee  of  the  State 
shall  hold,  in  his  estate,  the  entire  and  absolute  property ; 
that  his  estate  can  terminate  only  by  escheat ;  that  its  pos- 
session can  be  forfeited  only  upon  conviction  for  crime ;  that 
the  tenant  can  be  deprived  of  it  involuntarily  and  entirely  in 
no  way,  except  by  the  exercise  of  the  right  of  eminent  domain. 
Those  are  the  terms  of  the  contract  by  which  every  estate  in 
fee  is  held  of  the  State ;  and  the  State  has  no  right  or  power 
to  change  those  terms  in  the  least  particular,  wherever  such 
estates  already  exist 

The  truth  of  this  proposition  is  verified  by  several  cases 
before  cited  and  commented  upon  for  other  purposes. 

Thus  in  New  Jersey  v.  Wilson^  7  Cranch,  164,  lands  were 
sold  under  a  particular  statute,  declaring  that  they  should 
forever  thereafter  be  free  from  taxes.  It  was  held  that  the 
State  l\ad  no  power  to  repeal  that  statute,  so  as  to  subject 
the  lands  to  taxes. 

So  in  the  case  of  The  Duke  of  Cumberland  v.  Graves,  7  N 
Y.  805,  lands  were  conveyed  to  an  alien,  when  the  statute  of 
1798  was  in  force,  which  provided  that  every  conveyance 
thereafter  to  be  made  to  an  alien  should  not  only  vest  the 
estate  in  the  alien,  but  that  it  should  be  lawful  for  the  heirs 
and  assigns  of  such  alien  to  hold  the  same  forever.  It  was 
held  that  that  provision  of  the  statute  was  thus  so  attached 
to  the  grant  under  which  the  land  was  held,  as  to  become  a 
part  of  the  contract,  which  the  State  had  no  power  to  abro- 
gate, and,  consequently,  that  the  estate  might  be  held  by 
aliens  forever. 

It  was  said  by  the  court :  *^  The  statute  must  be  understood 
as  bestowing  upon  the  land  the  quality  of  being  inheritable 

22 
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by  aliens,  until,  by  inheritance,  deyise  or  grant,  the  title 
should  come  to  a  citizen/' 

7  N.  T.  811. 

The  coui*t  meant  that  the  statute  qualified  the  contract  of 
the  State,  so  that  aliens  had  the  right  under  it  to  become  the 
parties  of  the  second  part  to  the  contract,  by  descent,  by 
devise,  and  by  assignment.  Lands  are  not  affected  by  stat- 
utes, but  only  the  grants  and  contracts  under  which  lands  are 
held. 

In  that  case,  as  explained  in  another  chapter,  the  grant 
was  not  made  by  the  State  immediately  to  the  alien.  The 
State  only  assented  to  the  assignment  of  the  estate  by  a 
citizen  tenant,  by  the  act  in  question,  and  thus  consented  to 
so  change  the  contract  under  which  the  lands  were  held,  that 
the  estate  could  thereafter  be  held  by  aliens.  The  State  was 
so  bound  by  its  contract,  that  it  had  no  power  to  say  that 
the  estate  should  no  further  descend  to  aliens,  or  no  longer 
be  devisable  or  assignable  to  aliens. 

It  was  said  that  the  right  of  the  State  to  pass  such  act 
could  not  be  questioned,  **  because  if  any  right  or  title  was 
impaired  by  it,  it  was  the  right  and  title  of  the  State  only.'' 
— (7  N.  Y.  313.)  That  is,  the  grant  or  contract  under  which 
the  alien  tenants  held  was  a  contract  of  which  the  State  was 
the  pai'ty  of  the  first  part,  and  the  alien  tenants,  after  the 
assignment  to  them,  were  the  parties  of  the  second  part. 

These  cases  and  many  others  sufficiently  show  that  the 
State  is  bound  by  its  contract  with  its  tenants  in  fee  of  lands, 
and  is  effectually  restrained  from  violating  the  provisions  of 
those  contracts,  by  legislation  or  qtherwise.  It  has  no  autho- 
rity to  authorize  a  foifeiture  of  an  estate  in  fee,  held  by  an 
allodial  tenure  of  the  State,  for  condition  broken,  or  for  any 
cause,  other  than  upon  conviction  for  crime.  A  statute  which 
should  undertake  to  empower  any  one,  even  the  State  itself, 
to  intrude  upon  the  premises,  or  to  interrupt  the  possession 
and  enjoyment  of  the  owner,  except  in  the  exercise  of  the 
right  of  eminent  domain,  and  upon  paying  him  a  full  compen- 
Mtion,  would  be  so  clearly  in  conflict  with  the  provisions  of 
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the  constitution  hereinbefore  referred  to,  that  it  would  stand 
BO  chance  of  being  sustained  by  the  courts.  No  danger  from 
that  source  is  to  be  apprehended  to  our  free  system  of  land 
tenures. 

The  danger  threatens  from  the  mistaking  for  law  the 
notions  of  former  centuries,  and  from  the  consequent  efforts 
to  ingraft  those  notions  upon  our  allodial  system  q£  tenures. 
Predilection  for  such  notions  has,  in  some  of  the  cases,  gone 
to  an  extent  in  that  direction  which  cannot  be  vindicated 
much  if  any  short  of  holding  that  a  tenant  in  fee  of  the  State 
has  no  lights  which  a  court  of  justice  is  bound  to  respect. 
Not  only  have  the  rules  of  the  common  law  and  the  express 
provisions  of  the  statute  been  overlooked  or  disregarded, 
but  the  rights  of  owners  of  land,  as  secured  by  the  funda- 
mental laws,  have  been  unheeded. 

While  it  is  decided  that  deeds  of  conveyance  in  fee  from 
one  person  to  another,  made  since  1787,  operate  as  assign- 
ments, and  leave  the  reversion  all  the  time  in  the  State,  and 
consequently  make  the  tenant  the  tenant  of  the  State,  it  is 
nevertheless  claimed  that  such  tenant  may  subject  himself, 
and  all  who  are  to  succeed  him  in  his  estate,  to  feudal  rents 
and  feudal  services,  by  simply  making  an  agreement  with  a 
stranger  to  that  effect.  The  doctrine  is,  that  if  the  owner 
of  the  land  agrees  for  himself  and  his  heirs  and  assigns,  that 
he  will  work  one  or  more  days  yearly,  and  deliver  a  part  or 
even  all  he  can  raise,  and  further  agrees  that,  for  failure  to 
perform,  the  promisee  may  enter  upon  and  have  the  lands, 
and  put  the  owner  out,  the  promisee  is  entitled  to  all  the 
rights  and  remedies  of  a  feudal  .lord.  The  promisor  and 
those  who  succeed  him  are  his  vassals,  serfs  or  slaves.  Prac- 
tically, the  relations  are  the  same  as  that  of  the  lords  and 
vassals  of  the  middle  ages,  except  that  while  the  promisee 
has  all  the  rights  and  remedies  of  a  feudal  lord,  he  is  sub- 
jected to  none  of  the  responsibilities  of  that  relation.  He 
does  not,  like  the  feudal  lord,  own  the  land  ;  he  merely  owns 
the  person  who  does  own  the  land ;  that  is,  he  owns  his  ser- 
vices and  the  crops  which  he  may  raise  from  the  land.    The 
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arrangement  differs  from  the  feudal,  in  another  respect  In 
the  feudal,  the  vassal  could  be  subject  to  only  one  lord  or 
master.  In  the  one  here  under  review,  the  tenant  or  owner 
of  the  land  can  make  himself  and  his  successors  subject  to 
any  number  of  masters.     The  new  system  admits  of  no  limits. 

Such  is  the  doctrine  promulgated  by  the  court  of  appeals, 
in  Vai\Hensselaer  v.  Dennison^  35  N.  Y,  393.  It  is  said: 
^'  Careful  attention  has  been  given  to  the  important  distino- 
tious  between  conditions  implied  by  the  laws  of  feudal 
tenures,  and  those  which  the  parties  to  a  gi'ant  expressly 
mention  and  create  in  the  conveyance,  for  the  purpose  of 
avoiding  or  defeating  the  estate.  Any  condition  of  the  latter 
kind  is  valid,  if  consistent  with  the  general  rules  of  law ;  and 
if  the  conditions  expressed  in  a  grant  be  valid,  a  right  of  entry 
for  its  breach  is  also  valid.  This  is  wholly  independent  of 
tenure.^^ 

That  doctrine  was  put  forth  as  the  sequence  of  another 
proposition  as  follows  :  '*  The  notion  no  longer  prevails  that 
an  ultimate  estate  remains  in  the  grantor  of  a  fee  simple,  or 
that  he  has  a  possible  reversion  by  escheat  or  otherwise ;  or 
that  the  estate  granted  by  him  is  subject  to  certain  inseparable 
conditions  implied  by  law  in  his  favor,  such  as  that  the 
grantee  shall  not  alien,  or  shall  render  service  or  rent,  and 
in  case  of  default  shall  forfeit  the  estate.  These  rules,  and 
many  others  that  might  be  referred  to,  which  were  of  feudal 
extraction,  or  resulted  from  the  obligations  arising  out  of  the 
feudal  relation,  are  now  abrogated." 

We  have  quoted  these  two  passages  in  this  connection,  for 
the  purpose  of  showing  clearly,  that  we  neither  mistake  nor 
misstate  the  doctrine  of  the  court.  That  the  position  of  the 
court  is  therein  correctly  stated,  will  not  be  denied  by 
any  one. 

Thus  feudal  tenures  and  feudal  relations  are  decided  to  be 
abrogated.  So  far  the  decisions  of  the  court  are,  by  all 
parties,  conceded  to  be  correct. 

But  while  the  court  thus  unequivocally  declare  the  abro^ 
gation  of  the  old  system,  they  promulgate  a  new  theory  of 
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personal  servitude,  which,  if  to  be  established  as  an  institu- 
tion of  the  State,  in  the  manner  the  court  have  undertaken 
that  it  shall  be,  will  prove  more  completely  destructive  to 
our  free  system  of  land  tenures  than  the  feudal  system  ever 
could  be,  were  it  in  force  here,  even  as  it  existed  in  the 
middle  ages.  i' 

For  a  demonstration  of  the  truth  of  this  estimate  of  the 
mischievous  and  destructive  character  of  this  new  system,  the 
inunediate  results  of  the  decisions  in  the  cases  wherein  they 
have  been  made,  are  amply  sufficient.  Tenants  in  fee  of  the 
State  have  been  adjudged  to  be  forcibly  driven  from  their 
owA  premises,  at  the  suit  of  the  parties  who  were  expressly 
held  to  have  no  estate  or  property  therein,  by  escheat  or 
otherwise.  Free  citizens  of  the  Stvte  are  proclaimed  guilty 
of  an  offence  in  refusing  to  be  held  to  service  by  persons  with 
whom  they  have  neither  relation  nor  connection,  by  contract 
or  otherwise,  merely  because  they  happen  to  be  tenants  in  fee 
of  the  State. 

It  is  impossible  to  do  more  than  conjecture  how  so  absurd 
and  mischievous  a  system  happens  to  have  been  promulgated 
as  an  inseparable  part  of  the  Americ^m  or  allodial  theory  of 
real  property.  It  cannot  be  denied  that  it  is  in  conflict  with 
the  well  established  rules  of  the  common  law,  with  the 
express  provisions  of  the  statutes,  and  with  the  rights  of  ten- 
ants and  citizens  of  the  State,  as  guaranteed  by  the  constitu- 
tion of  the  State,  and  the  constitution  of  the  United  States, 
and  at  war  with  all  before-accepted  notions  of  common  sense 
and  common  honesty  alike. 

There  is  no  pretence  that  the  defendants  were  an  exception 
to  the  class  of  tenants  to  which  they  belonged,  or  that  they 
were  any  more  subject  to  the  demands  made  upon  them  than 
other  tenants  in  fee  of  the  State  might  be  to  demands  of  a 
similar  character.  The  system  was  contrived  to  be  a  genei*al 
and  not  an  exceptional  institution.  If  all  were  not  alike  sub- 
ject to  involuntary  sei*vices,  all  might  be.  It  is  also  neces- 
sarily a  growing  institution.  While  the  services  and  burdens 
can  never  become  less,  they  may  continually  increase.    Every 
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generation  of  owners  of  the  land  may  add  to  the  burdens  of 
succeeding  generations,  while  they  have  no  power  to  abate 
those  which  do  exist. 

In  the  reported  opinions,  there  is  very  little  if  any  attempt 
to  substantiate  the  system,  either  upon  principle  or  by  prece- 
dents. And  las  the  parties  who  seek  to  profit  by  it  never 
publicly  venture  upon  any  argument  by  themselves  or  by 
counsel  in  vindication  of  their  claims,  and  put  forth  no  theory 
of  their  own,  it  is  difficult  even  to  surmise  the  details  of  the 
theory  or  the  particular  notions  that  may  have  existed  in  the 
minds  of  the  judges,  if  any  such  did  exist,  which  could  have 
induced  them  to  decide  as  they  did.  We  are  left,  therefore, 
to  find  out,  in  the  best  way  we  can,  how  far  and  of  wjfot  these 
cases  are  authority. 

The  result  of  the  earlier  cases,  made  after  the  decision  in 
the  DePeyster  case  had  denied  the  manorial  or  feudal  theory, 
were  evidently  influenced  by  a  failure,  on  the  part  of  the 
judges,  to  entirely  disconnect  the  parties  from  the  old  feudal 
notions  with  which  they  had  so  long  associated  them.  There 
is,  however,  a  marked  progression  in  that  respect,  readily 
distinguishable  in  the  successive  cases,  although  never 
expressly  acknowledged  until  the  decision  in  the  case  of  Van 
Renaselder  v.  Dennison. 

It  was  conceded  in  all  the  cases  that  the  claimants  had  no 
reversion  or  proprietary  right  in  the  land  upon  which  they 
claimed  rent  In  Van  Rensselaer  v.  Read  it  was  decided 
that  the  instrument  in  which  the  rent  was  reserved  was  an 
assignment  and  not  a  lease.  In  Van  Rensselaer  v.  Dennison 
that  decision  was  not  only  expressly  repeated,  but  then,  for 
the  first  time,  it  was  expressly  announced  that  all  feudal  laws, 
which  otherwise  might  be  applicable  to  the  case,  were 
abrogated. 

But  however  confident  the  court  may  have  felt  that  they 
had  thus  escaped  the  confusion  of  the  former  cases,  and  the 
confused  notions  of  the  feudal  law  with  which  those  cases 
abound,  they  were  evidently  again  mistaken.  They  were 
confessedly  bewildered  with  the  old  and  long  since  disused 
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doctrine  of  the  feudal  law,  in  iqjdgard  to  the  divisioU  of  condi- 
tions into  two  classes,  namely,  conditions  in  deed  and  con- 
ditions in  law.  They  seem  to  have  conchided  that  it  was 
possible  that  the  feudal  system  and  the  feudal  law  had  to  do 
only  with  implied  conditions,  and  did  not  embrace  within 
their  operations  those  that  were  expressed ;  that  expressed 
conditions  belonged  to  the  allodial  system  and  to  allodial 
laws,  and  existed,  or  were  capable  of  existing,  only  when 
they  were  *'  wholly  independent  of  tenure."  Without  ven- 
turing to  decide  whether  it  was  so  or  not,  but  leaving  that 
question  with  the  remark,  that  it  was  so,  if  consistent  with 
the  general  rules  of  law,  they  ventured,  upon  the  strength  of 
that  very  profound  conclusion,  to  hold  that  it  was  so  ;  and 
that  consequently  the  defendant  was  bound  to  perform  the 
alleged  service,  and,  as  the  punishment  for  his  neglect  or 
refusal,  had  forfeited  the  possession  of  his  farm.  Upon  that 
point,  thus  put  by  the  court,  the  grave  question  of  the  case 
was  made  to  turn.  It  may  be  a  matter  of  doubt  whether 
there  was  therein  displayed  a  greater  lack  of  knowledge  of 
feudal  laws,  or  more  imperfect  ideas  of  the  allodial  system. 
It  is  not  important  to  determine  that  comparative  question. 
The  subject  of  this  old  division  of  conditions  into  classes  is, 
however,  once  more  made  important  by  making  it  the  turning 
point  in  the  determination  of  the  question  whether  the  allodial 
or  American  system  of  land  tenures  is  a  free  or  a  slave  system. 

This  distinction  into  classes  is  stated  in  the  old  books  as 
follows  :  "  Conditions  are  either  in  deed,  that  is,  expressed 
in  the  deed  by  wliich  they  are  created,  or  else  in  law,  that  is, 
implied  by  the  common  or  statute  law.  Thus  where  a  feoff- 
ment or  lease  is  made,  reserving  rent,  payable  at  a  certain 
day,  with  a  proviso,  that  if  it  is  not  paid  on  that  day  the 
feoffor  or  lessor  may  re-enter ;  this  is  a  condition  in  deed. 

"  Conditions  implied  are  those  which  are  created  by  the 
common  or  statute  law,  without  any  express  words.  Thus, 
to  the  grant  of  every  estate  is  annexed,  by  law,  a  condition 
implied,  that  the  grantee  shall  not  commit  felony  or  treason." 

2  Cruise  Dig.  p.  2,  title  18,  ch.  1,  §§  8,  4. 
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Itaeems  to  be  a  point  well  lettled  that  a  right  of  re-entry 
is  never  allowed,  except  where  it  is  expressly  stipulated  for 
in  the  lease.  It  was  so  proclaimed  by  the  court  in  Van  Rens- 
selaer V.  Jewett^  2  2f,  Y.  141,  and  in  Delancey  v.  Ganong,  9 
^.  y.  20.  The  one  case  involved  what  was  assumed  to  be  a 
lease  in  fee,  and  the  other  a  lease  for  years ;  and  it  is  nowhere 
pretended  that  there  is  any  difTerence  in  the  rule  in  its  appli- 
cation to  the  different  classes  of  estates.  There  is,  therefore, 
in  this  State,  no  way  of  terminating  the  tenant's  right  of  pos- 
session short  of  the  limitation  lixed  to  it  in  the  lease,  unless 
it  is  expressly  agreed  that  the  lessor  or  his  heirs  and  assigns 
may  sooner  terminate  it  for  condition  broken.  The  rever- 
sioner or  landlord  is  not  regarded  as  having  a  subsisting 
right  to  re-enter  for  non-payment  of  rent,  or  for  the  non-per- 
formance of  any  other  agreement,  unless  there  is  an  express 
stipulation  in  the  contract  of  lease  that  he  may  re-enter  for 
such  breach  of  contract  And  a  lease  in  fee  by  the  State,  the 
only  party  capable  of  making  such  a  lease,  is  by  the  consti- 
tution of  the  State  made  impossible  to  be  determined,  for 
condition  broken.  The  tenant  takes  the  absolute  property, 
"subject  only  to  the  liability  to  escheat." — {CotisL  of  1846, 
AtL  1,  Sec.  13.)    It  cannot  be  determined  otherwise. 

But  while,  in  an  estate  in  fee,  there  can  be  no  re-entry  for 
condition  broken,  either  express  or  implied,  by  reason  of  the 
statutes,  there  would  seem  to  be  some  conflict  of  the  autho- 
rities, in  regard  to  estates  for  life  and  for  years,  whether  a 
condition  of  re-entry  can  be  implied.  Thus,  it  is  said  in  4 
£eni^s  Com.  123  :  *'It  is  usual,  in  the  grant,  to  reserve,  in 
express  terms,  to  the  grantor  and  his  heirs,  a  right  of  entry 
for  the  breach  of  the  condition ;  but  the  grantor  or  his  heirs 
may  enter  and  take  advantage  of  the  breach  by  ejectment, 
though  there  be  no  clause  of  entry ; "  and  in  support  of  the 
doctrine  two  cases  are  cited,  the  case  of  Wigg  v.  Wtgg,  1 
Atk.  383,  and  Doe  v.  Watt,  1  Mann.  S  By.  694.  The  first 
case  cited  related  to  the  construction  and  operation  of  the 
provisions  of  a  will.  Conditions  in  a  will  bear  but  little  if 
any  analogy  to  conditions  in  a  lease,  and  afford  no  authority 
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as  to  a  lease.  In  a  will,  such  conditions  never  defeat  the 
estate,  they  merely  determine  who  shall  be  or  shall  not  be 
the  owner  of  the  estate.  Such  conditions  will  more  properly 
be  the  subject  of  review  when  we  are  exanuning  the  rules  as 
to  the  alienation  of  estates.  They  are  analagous  to  condi- 
tions precedent,  not  to  conditions  subsequent 

The  case  of  Doe  v.  WaU  rested  upon  a  lease  for  twenty- 
one  years  :  and  the  question  was  whether  the  words,  *^  it  is 
stipulated  and  conditioned  "  that  the  lessee  shall  not  assign  or 
underlet,  sufficiently  expressed  a  condition  of  re-entry.  It 
was  held  that  they  sufficiently  expressed  such  a  condition. 

The  doctrine  asserted  in  Kent  is  not,  therefore,  sustained 
by  the  authorities  cited  to  support  it ;  while  there  are  autho- 
rities to  the  contrary,  which  appear  to  be  conclusive.  It  is, 
in  many  cases,  a  serious  question  what  words  shall  be  con- 
strued to  express  such  a  condition.  In  Littleton^ a  Tenvresy 
\  328,  it  is  said  :  "  Also,  divers  words  there  -be,  which,  by 
virtue  of  themselves,  make  estates  upon  condition."  And  in 
sections  329  and  330,  the  rules  are  further  stated  as  to  what 
words  will  amount  to  the  expression  of  a  condition  of  reentry 
or  forfeiture.  There  are  also  many  cases  reported  in  the 
books  wherein  the  question  has  been,  whether  the  words  of 
the  contract  expressed  a  condition  of  re-entry  or  not. 

Simpflon  v.  Titterell,  Gro.  £.  242;  Pembroke  v.  Berkley,  id.  884; 
Harrington  v.  Wise,  id.  486. 

The  fact  that  such  a  question  has  so  often  arisen,  is  indis- 
putable evidence  that  the  condition  must  be  expressed,  and 
cannot  be  implied.  Otherwise  it  would  be  immaterial 
whether  there  were  any  expressions  in  the  lease  or  not  in 
regard  to  such  a  condition. 

In  Jackson  v.  McClaUen^  8  Cow.  295,  which  was  an  action 
ef  ejectment,  founded  upon  an  instrument  assumed  to  be  a 
lease  in  fee,  the  plaintiff  was  defeated  on  the  ground  that  the 
instrument  contained  no  condition  of  re-entry.  It  was  held 
that  the  words,  "  erecting,  building  and  keeping  in  repair," 
did  not  create  a  condition.    And  in  Hays  v.  Bickerstcxfe,  2 
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Mod.  34,  35,  the  words,  *'  paying  the  rent  and  performing 
the  covenants,^'  were  decided  not  to  constitute  a  condition. 

It  is  therefore  evident  that  the  decisions  of  the  court  in 
Van  Hensselaery.  Jewett,  bxlA  DeLancy  v.  Oanong^  holding 
that  a  right  of  re-entry  is  never  allowed,  except  where  it  is 
expressly  stipulated  for  in  the  lease,  were  made  in  strict 
accordance  with  the  well  settled  rule  of  the  common  law. 

An  examination  of  the  cases  which  seem  to  decide  the 
contrary,  will  show  that  the  questions  therein  were,  whether 
the  words  of  the  instrument  expressed  the  intention  of  the 
parties  to  insert  a  condition  of  re-entry  or  not;  and  not 
whether,  in  the  absence  of  all  provisions  in  regard  thereto, 
the  law  interpolated  such  a  condition. 

It  remains  now  to  consider  whether  the  thing  to  be  done, 
for  the  breach  of  which  re-entry  is  sought,  must  be  expressed 
in  the  instrument,  or  whether  it  can  be  supplied  by  implica- 
tions of  law. 

It  is  provided  in  the  New  York  Bevised  Statutes,  Vol.  I, 
p.  738,  §  140,  that  no  covenant  shall  be  implied  in  any  con- 
veyance of  real  estate,  whether  such  conveyance  contain 
special  covenants  or  not.  Upon  leases  of  freehold  estates 
made  in  this  State  since  that  time,  there  can,  of  course,  be 
no  implied  covenants.  Before  that  time,  the  law  did  not 
imply  rents  or  services  from  the  lessee  to  the  lessor,  where 
the  lease  was  made  by  deed,  and  no  rents  or  services  were 
named  therein.  Where  the  tenant  was  in  possession  under 
an  agreement  not  made  by  deed,  the  landlord  might  recover 
a  reasonable  satisfaction  for  the  use  and  occupation  of  the 
premises  occupied,  when  such  recovery  was  consistent  with 
the  agreement. 

1  R.  S.  748,  §  26;  1  R.  L.  444,  §  81;  11  Geo.  U,  ch.  19,  §  14. 

But  this  was  an  action  which  would  not  lie  at  common 
law. 

2  H.  Black.  R.819;  Smith  v.  Stewart,  6  John.  B.  48, 49;  Wood 
V.  Wilcox,  1  Denio,  87,  and  aathorities  there  cited;  Pierce  «. 
Pierce,  25  Barb.  243;  Hoffman  «.  Delihanty,  18  Abb.  Pr.  R. 
888. 
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This  branch  of  the  subject  is  more  fully  examined  in  the 
chapter  upon  coyenants. 

There  is  another  reason  why  the  ancient  doctrine  of  the 
feudal  law,  as  to  conditions  in  deed  and  conditions  in  law, 
should  not  have  misled  the  court  to  make  the  announcement 
and  application  of  the  doctrine  under  review.  That  doctrine 
applied  exclusively  to  leases.  It  never  applied  to  assign- 
ments. The  court  had  already  pronounced  the  instrument 
before  them  to  be  an  assignment 

Begarded  merely  as  the  personal  agreement  of  the  parties 
who  made  it,  it  was  not  binding  on  succeeding  tenants.  In 
becoming  the  owner  in  fee  by  assignment,  by  devise  or  by 
descent,  the  party  taking  becomes  the  party  to  the  grant  of 
the  State,  and  not  to  preceding  assignments*  It  cannot  be 
denied  that,  as  a  general  rule,  when  a  person  becomes  the 
tenant  of  an  estate  by  assignment,  he  only  becomes  a  party  to 
the  lease  which  created  the  estate,  and  not  a  party  to  the 
intermediate  assignments. 

It  is  true  of  the  case  of  Van  JRensselaer  v.  Dennison,  that 
the  contract,  in  form,  embraced  tl^e  heirs  and  assigns  of  the 
respective  parties ;  and  that  feature  of  the  contract  is  parti« 
cularly  noticed  Ui  some  of  the  cases,  as  indicative  of  the 
intention  of  the  parties  that  the  condition  should  bind  all 
succeeding  tenants. 

Yan  ReiuwelAer  v.  Ball,  19  N.  T.  71  s  Yan  Bensselaer  v.  HeMora, 
46  Barb.  461. 

As  thus  construed,  the  agreement  of  the  parties  is  not 
limited,  as  contracts  usually  are,  to  the  personal  rights  and 
duties  of  the  parties  in  their  relations  to  each  other ;  but  is 
made  to  establish  the  same  rights  and  duties  for  all  who  are 
to  succeed  them,  as  tenants  in  fee  of  the  State  on  the  one 
side,  and  as  assignees  of  the  promisee  on  the  other.  It  is 
construed  as  an  attempt  to  institute  a  class  of  persons  who 
were  to  serve,  and  another  class  who  were  to  be  served,  and 
to  so  attach  the  institution  to  the  land,  that  it  might  endure 
forever.  It  was  conceded  that  the  laws  of  the  State  did  not 
authorize  the  creation  of  such  institutions.    Nay  more,  it  was 
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held  that  all  laws  which  had  authorized  such  institutions 
under  the  feudal  system,  were  abrogated.  And  yet  the  deci- 
sion was  put  upon  the  agreement  of  parties  in  another  age, 
as  constituting  the  rights  of  other  parties  in  this  and  all  com- 
ing ages,  which  could  not  be  so  unless  the  agreement  was 
the  law. 

We  have  before  shown  that  the  State  could  not,  by  legis- 
lation, subject  its  tenants  in  fee  to  such  exigencies.  Can  indi- 
viduals, by  their  agreements,  change  the  institutions  of  the 
State  which  are  so  established  as  to  be  beyond  the  I'each  of 
the  legislature  ?  Such  a  proposition  is  too  absurd  to  admit 
of  discussion.  Individual  agreements  have  no  force  except 
what  the  law  gives  them  ;  and  the  connnon  law  never  gave 
to  individuals  the  power  to  create  institutions  of  personal 
servitude,  by  their  personal  agreements,  which  might  exist 
forever,  except  in  feudal  relations,  and  when  their  agree- 
ments were  embodied  in  a  feudal  lease.  Provisions  may  be 
inserted  in  assignments  which  operate  to  create  exceptions 
and  easements,  and  which  leave  it  uncertain  or  contingent 
who  is  to  be  the  ultimate  assignee  ;  but  when  an  assignment 
of  an  estate  is  once  complete,  and  the  estate  is  completely 
vested  in  the  assignee,  he  cannot  be  divested  of  the  estate  by 
a  condition  which  shall  operate  in  favor  of  the  assignor.  This 
is  true  of  all  estates.  And  as  to  estates  in  fee,  the  rule  goes 
further :  the  tenant  cannot  be  divested  by  a  condition  of  for- 
feiture, either  at  the  suit  of  the  State,  or  upon  the  action  of 
an  individual.  An  agreement  to  that  effect  by  a  tenant  in 
fee,  w6uld  be  inoperative  even  against  the  person  who  made 
it,  much  more  against  subsequent  assignees,  although  it  was 
limited  to  the  depriving  the  tenant  of  the  possession  merely, 
for  a  particular  purpose.  Thus,  should  a  tenant  in  fee  make 
such  an  instrument  as  that  in  Jemmot  v.  Oooly^  which  would 
now  be  called  a  chattel  mortgage,,  whereby  he  empowered 
the  party  of  the  second  part  to  enter  upon  the  premises  and 
gather  the  growing  crops,  the  tenant  could  not  be  deprived 
of  the  possession  of  the  premises  in  an  action  of  ejectment 
An  act  of  the  legislature  which  should  undertake  to  autho- 
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rize  the  action,  would  be  in  conflict  with  the  constitutional 
proyisions  referred  to,  and  therefore  void.  Legislatures 
here  are  not,  like  the  English  parliament,  omnipotent.  If  they 
could  authorize  an  ejectment  founded  upon  such  a  contract, 
in  favor  of  a  party  who  had  no  estate  in  the  premises,  against 
the  party  who  owned  an  estate,  they  could  authorize  the 
action  without  any  contract  at  all. 

It  was  truly  remai'ked,  in  BlighCs  Lessee  v.  Rochester^  7 
Wheat.  548,  per  Chief  Justice  Marshall,  that ''  if  the  vendor 
has  actually  made  a  conveyance,  his  title  is  extinguished  in 
law  as  well  as  equity,  and  it  will  not  be  pretended  that  he 
can  maintain  ejectment." 

And  the  general  rule  upon  this  subject  is  correctly  and 
comprehensively  stated  by  Chancellor  Kent,  that  **  it  may  be 
received  as  a  proposition  universally  understood  and  acknow- 
ledged throughout  this  country,  that  no  person  can  be  taken 
or  imprisoned,  or  disseised  of  his  freehold  or  estate,  or  exiled 
or  condemned,  or  deprived  of  life,  liberty  or  property,  unless 
by  the  law  of  the  land  or  the  judgment  of  his  peers.  The 
words,  by  the  law  of  the  land,  as  used  originally  in  Magna 
Chartay  in  reference  to  this  subject,  are  understood  to  mean 
due  process  of  law,  that  is,  by  indictment  of  good  and  lawful 
men." — (2  Kent's  Com.  13.)  He  did  not,  of  course,  mean  to 
embrace  in  that  proposition  the  liability  of  the  tenant  to  the 
owner  of  the  reversion,  where  the  relations  were  feudal,  and 
subject  to  the  feudal  law.  And  the  due  exercise  of  the  right 
of  eminent  domain  by  the  State  is  an  additional  due  process 
of  law,  within  the  meaning  of  the  provision  of  the  constitu- 
tion. But  beyond  that,  there  is  no  power  in  any  branch  of 
the  State  government  to  deprive  a  man  of  his  property,  or 
even  of  its  temporary  possession.  Individual  contracts  are  as 
powerless  to  subject  property  as  they  are  to  subject  life  or 
liberty  to  such  conditions.  The  importance  of  the  question 
cannot  be  properly  appreciated  without  regarding  each  ten- 
ant in  fee  of  the  State  as  one  of  a  class  whose  rights  are 
endangered  by  the  least  encroachment  upon  any  individual 
of  the  class.    Each  tenant  in  fee  of  the  State,  with  no  excep- 
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tions,  is  made,  by  the  laws  and  constitution  of  the  State,  a 
freeman,  the  absolute  lord  and  proprietor  of  his  premises ; 
and  any  attempts,  judicial  or  legislative,  to  reduce  him  to  a 
condition  of  yassalage,  either  to  the  State  or  to  an  individual, 
is  an  encroaclmient  upon  his  rights  of  property  and  his  rights 
as  a  citizen,  and  an  encroachment  upon  the  rights^  of  the 
whole  class.  This  is  true  of  all  estates  in  fee  now  existing, 
whether  they  originated  in  a  grant  from  the  crown  of  Eng- 
land before  the  revolution,  or  from  a  grant  of  the  State  made 
since. 

SECTION   VIII. 

OONSTTrunONAL  AMENDMENT  AGAINST  SLAVERY  AND  INVOIr 
UNTAKY  SERVITUDE.  ITS  OPERATION  AND  EFFECT  AS 
AGAINST   FEUDAL    SERVITUDE. 

By  the  recent  amendment  of  the  constitution  of  the  United 
States,  it  is  provided  that  "  neither  slavery  nor  involuntary 
servitude,  except  as  a  punishment  for  crime,  whereof  the 
party  shall  have  beeii.  duly  convicted,  shall  exist  within  the 
United  States,  or  any  place  subject  to  their  jurisdiction." 

This  is  substantially  a  copy  of  the  sixth  article  of  the  ordi- 
nance of  1787,  in  regard  to  the  northwestern  territory.  That 
article  reads  as  follows  :  **  There  shall  be  neither  slavery  nor 
involuntary  servitude  in  the  said  territory,  otherwise  than  in 
punishment  of  crime,  whereof  the  party  shall  have  been  duly 
convicted." 

Mr.  Hilliard,  in  his  work  on  Real  Property,  says  :  "  The 
claim  has  been  set  up  that  in  Ohio  and  other  States,  formed 
out  of  the  northwestern  territory,  by  reason  of  the  great 
ordinance  of  1787,  which  constitutes  the  ground-work  of  their 
law,  and  the  absence  of  any  express  adoption  or  immemorial 
use  of  English  principles,  not  one  doctrine  remains  in  force 
that  can  be  deduced  from  tenure,  but  real  estate  is  owned  by 
an  absolute  and  allodial  title." 

Vol.  1,  p.  89,  3d  Ed. 

Mr.  Waterman,  in  his  "  General  View  of  Real  Property," 
introductory  to  his  edition  of  Dart  on  Vendors  and  Purcha- 
sere,  uses  substantially  the  same  language. — {Pages  xiv,  xv.) 
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Those  authors  understood  that  the  provisions  of  the  ordi- 
nance produced  the  same  effect  upon  the  tenure  of  lands,  as 
the  provision,  common  to  the  laws  of  the  States  declaring  all 
lands  allodial  and  not  feudaL  If  the  provision  of  the  consti- 
tution is  to  receive  that  construction,  then  it  is  not  within  the 
power  of  the  State  governments  to  institute  or  maintain  feudal 
tenures,  with  their  incidents  of  rents  and  services  ;  and  those 
which  did  exist  are  abolished. 

The  subject  divides  itself  into  two  general  questions  :  First, 
what  relations  are  embraced  in  the  phrase  "  neither  slavery 
nor  involuntary  servitude  f  and  second,  what  is  necessary 
to  bring  persons  within  those  relations. 

First  :  What  relations  are  embraced  xoithin  the  phrase^ 
"  neither  slavery  nor  involuntary  servitude" 

The  phrase  "neither  slavery  nor  involuntary  servitude," 
does  not  admit  of  the  construction  that  the  one  term  is  used 
as  merely  the  synonym  of  the  other.  Such  a  construction 
would  be  a  forced,  and  not  a  natural  one.  The  natural  read- 
ing of  the  phrase  would  indicate  that  there  were,  at  least,  two 
different  classes  of  personal  servitude,  and  that  both  classes 
and  all  classes  were  intended  to  be  embraced.  Now,  if  there 
were  two  classes,  or  more,  the  phi*ase  cannot  be  construed  to 
include  only  one,  without  doing  violence  to  the  language 
itself,  and  to  evei*y  recognized  rule  of  construction. 

Bouvier,  in  his  Law  Dictionary,  4th  definition  of  servitude, 
says  :  "  The  subjection  of  one  person  to  another  is  a  purely 
personal  servitude  ;  if  it  exists  in  the  right  of  property  which 
a  person  exercises  over  another,  it  is  slavery.  When  the 
subjection  of  one  person  to  another  is  not  slavery,  it  consists 
simply  in  the  right  of  requiring  of  another  what  he  is  bound 
to  do,  or  not  to  do  ;  this  right  arises  from  all  kinds  of  con- 
tracts, or  quasi  contracts."  This  definition  agrees  with  the 
definition  in  Jacobs'  Law  Dictionary,  and  with  other  standard 
authorities. 

It  is  certain,  therefore,  that  there  were  two  classes  of  per- 
sonal servitude,  namely ;  servitude  founded  on  the  property, 
which  one  man  may  have  in  another-;  and  that  which  rests 
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upon  the  personal  subjection  of  one  person  to  another,  by 
reason  of  the  power  which  the  law  gives  to  enforce  the  obli- 
gations of  contracts. 

It  is  said,  per  Hogeboom,  J.,  in  Tyler  v.  Heidom^  46  Barb. 
458,  that  *'the  amendment  in  question  was  never  intended 
to,  and  in  my  opinion  does  not,  embrace  contract  service  of 
any  description,  or  such  as  flows  from  contracts  made  by  a 
party,  or  grows  out  of  a  contract  made  by  another  person  in 
.  regard  to  property  and  connected  with  its  enjoyment,  which 
property  such  party  derives  from  such  other  person  and  per- 
sonally enjoys." 

He  is  forced  to  say,  however,  in  the  same  connection,  that 
'*  the  term  involuntary  servitude,  in  my  opinion,  is  substan- 
tially synonymous  with  slavery,  though  it  may  perhaps  be 
regarded  as  slightly  more  comprehensive,  and  as  embracing 
everything  under  the  name  of  servitude,  though  not  denomi- 
nated slavery,  which  gives  to  one  person  the  control  and 
ownership  of  the  involuntary  and  compulsory  services  of 
another  against  his  will  and  consent" 

He  arrived  at  his  general  conclusion  in  this  way  :  He  says 
the  amendment  '^  was  designed  for  one  specific  object,  and 
no  other,  to  wit,  the  abolition  of  personal  slavery  within  the 
United  States  ;  the  system  of  personal  and  involuntary  servi- 
tude, by  which  one  person  owned  as  property  and  could 
absolutely  control  the  person  and  services  of  another." 

With  the  same  propriety,  he  might  have  gone  anotKer  step 
in  the  same  line  of  argument,  and  made  another  similar  point, 
with  quite  as  much  logical  force,  that  the  amendment  was 
designed  only  for  the  abolition  of  negro  slavery,  and  did  not 
prohibit  the  slavery  of  other  races. 

In  accordance  with  that  mode  of  construction,  the  court 
decided  that  slavery  and  involuntary  servitude  were  not 
abolished.  It  was  only  the  negro  slavery  of  the  South  which 
was  embraced  within  the  prohibition.  All  other  kinds  of 
slavery  were  left  untouched ;  and  the  States  were  at  Ubert/ 
to  establish  and  maintain  institutions  of  slavery  or  personal 
servitude  of  any  kind  and  description,  provided  only  they 
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were  careful  to  base  the  institutioDS  upon,  or  make  them 
grow  out  of,  contracts. 

Thus  the  States  would  still  retain  the  right  to  make  laws 
authorizing  one  man  to  sell  himself  to  another,  and  man  to 
sell  his  fellow-man  for  debt ;  and  giving  to  the  purchaser  the 
authority  to  inflict  such  personal  chastisements  as  might  be 
necessary  to  enforce  subjection,  or  which  amounts  to  the 
same  thing,  they  may  authorize  employers  to  coerce  their 
employees  to  strict  performance,  by  forfeiture  of  property,  by 
imprisonment,  by  flogging,  or  by  any  other  punishment  which 
may  be  contrived.  According  to  the  reasoning  and  decision 
of  the  court,  personal  services  so  enforced  would  not  come 
within  the  constitutional  prohibition,  because  they  would  be 
based  upon,  or  grow  out  of,  contracts. 

To  make  the  children  liable  to  fulfill  the  contract  services 
of  their  fathers,  and  the  contracts  of  one  generation  binding 
on  succeeding  generations,  is  only  going  a  step  further  in  the 
same  direction.  The  service  thus  becomes  hereditary  and 
perpetual.  That  was  the  character  of  the  service  held  to 
exist  in  the  case  before  them.  Society  is  thus  decided  to 
be  permanently  divisible  into  two  general  classes,  those  who 
are  to  serve,  and  those  who  are  to  be  served ;  and  that  state 
of  seiTitude  has  escaped  emancipation,  because  its  victims  are 
not  negroes,  and  their  bondage  grows  out  of  contracts. 

If  such  a  construction  is  to  prevail,  there  is  nothing  to  pre* 
vent  the  States  from  establishing  slavery,  as  it  existed  in 
Borne  during  the  last  ages  of  the  empire  ;  as  it  has  existed, 
and  now  exists,  in  Mexico,  known  as  peon  slavery ;  and  as  it 
has  existed  among  some  of  the  nations  of  Europe,  known  as 
vassalage  or  serfdom.  Those  are  systems  which  put  one  class 
of  persons  in  personal  subjection  to  another,  by  giving  to  the 
one  the  power  to  force  the  subjection  of  the  other ;  and  yet 
they  were  all  based  upon,  or  grew  out  of,  contracts.  Not 
unfrequently  have  the  dominant  classes  been  allowed  to  pro- 
ceed with  their  penalties,  even  to  the  taking  of  life,  for  the 
purpose  of  enforcing  the  personal  subjection.  Harsh  and 
brutal  punishments  were  as  oilen  permitted  to  sustain  that 

23 
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class  of  personal  servitude  as  to  sustain  the  other  class, 
founded  upon  property  in  the  slave.  And  unless  the  States 
are  restricted  by  the  provision  in  question,  if  they  can  legalize 
that  kind  of  servitude,  there  is  nothing  to  prevent  their 
enforcing  it  by  any  kind  of  penalty  or  punishment  they 
choose  to  authorize. 

The  historian  Robertson,  speaking  of  the  condition  of  slaves 
as  compared  to  even  the  better  class  of  feudal  tenants  in  some 
parts  of  Europe,  says,  that  "  notwithstanding  the  immense 
difierence  between  the  first  of  these  classes  (the  slaves)  and 
the  third  (the  feudal  tenants),  such  was  the  spirit  of  tyranny 
which  prevailed  among  the  great  proprietors  of  lands,  and 
so  various  their  opportunities  of  oppressing  those  who  were 
settled  on  their  estates,  and  of  rendering  their  condition 
intolerable,  that  many  fi-eemen,  in  deispair,  renounced  their 
liberty,  and  voluntarily  surrendered  themselves  as  slaves  to 
their  powerful  masters." 

Prescott's  Robertson  History  of  Charles  the  Fifth,  p.  260,  note  9. 

Other  historians  and  authors  testify  to  similar  results. 

See  1  Hume's  History  of  England,  Appendix,  44S  et  seq. ;  Gui- 
zot's  History  of  Cizilization,  82  to  108;  1  Buckle's  History  of 
Civilization,  442  to  448;  1  Alison's  History  of  Earope,  43; 
Russia  as  it  is,  by  Gurouski,  180  to  218;  North  American 
Review,  No.  216,  July,  1867,  art.  2. 

According  to  the  system  of  Mexican  peonage,  the  peon 
slave  made  his  contract  to  labor  without  coercion  or  restric- 
tion, except  such  as  aldose  from  the  necessities  of  his  condition. 

Waddy  Thompson,  in  his  Recollections  of  Mexico,  page  7, 
published  in  1846,  says  :  '*  The  owners  of  the  estates  (haci- 
endas) receive  laborers  into  their  service.  Certain  wages  are 
agreed  upon,  which  the  employer  pays  in  food,  raiment  and 
such  articles  as  are  absolutely  necessary.  An  account  is  kept 
of  all  these  things,  and  neither  the  laborer  nor  his  family  can 
ever  leave  the  estate  until  all  are  paid.  These,  of  course,  he 
has  no  means  of  paying  but  by  the  proceeds  of  his  labor, 
which  being  barely  sufficient  for  his  subsistence,  he  never  can 
get  free  ;  and  he  is  not  only  a  slave  for  life,  but  his  children 
after  him." 
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According  to  the  doctrine  of  the  court  in  Tyler  r.  Heidorrij 
the  peon  slavery  of  Mexico  would  not  be  out  of  place  here, 
within  the  constitutional  prohibition,  because  it  is  only  a  con- 
tract system.  It  is  true  the  court  is  forced  to  concede  that 
the  language  of  the  prohibition  is  sufficiently  coniprehensive 
in  its  meaning  to  embrace  every  possible  description  of 
slavery  or  servitude,  ''except  as  a  punishment  for  crime/' 
But  while  making  that  concession,  they  take  grounds  that 
extrinsic  considerations  constrain  them  to  read  the  prohibi- 
tion with  another  exception  interpolated,  which,  in  their  own 
lan^age,  is  as  follows  :  *'  Except  such  as  flows  from  contracts 
made  by  a  party,  or  grows  out  of  contracts  made  by  another 
person." 

There  has  already  been  some  difficulty  in  determining  the 
practical  extent  of  the  exception  of  punishment  for  crime. 
There  will  be  still  greater  difficulty  in  anticipating  the  full 
extent  which  this  exception  of  the  court  may  be  made  to 
take,  if  that  exception  is  to  become  a  part  of  the  constitution' 
by  judicial  construction. 

The  judicial  exception  would  enable  the  States  to  enact 
laws  to  enforce  the  making  of  contracts,  and  then  to  enforce 
the  performance  of  the  labor  thus  contracted.  There  would 
be  no  constraint  as  to  the  kind  of  punishment  which  might 
be  authorized,  and  no  limit  to  the  authority  of  the  States  as 
to  what  contracts  they  might  legalize,  or  by  whom  the  con- 
tracts might  be  made.  The  father  could  contract  the  services 
of  his  children,  or  contracts  might  be  made  by  the  govern- 
ment itself,  through  officers  appointed  to  perform  the  duty ; 
or,  as  decided  in  the  case  before  the  court,  the  owner  in  fee 
of  lands  could  attach  thereto  contracts  of  service,  which  he 
and  all  succeeding  owners  could  be  forced  to  fulfill. 

If  such  was  the  intention  of  those  who  drafted  the  provi- 
sion of  the  constitution  in  question,  it  is  remarkable  that  they 
did  not  insert  the  exception  as  clearly  as  the  court  expressed 
it.  Having  omitted  to  do  so,  and  the  States  having  adopted 
the  amendment,  it  would  seem  to  be  judicial  constitution* 
making  of  a  very  liftft^iTping  character,  which  shall  attempt  to 
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qualify  it  by  adding  so  comprehensive  an  exception  as  the 
one  attempted  by  the  coml.  It  becomes  important  to  under- 
stand by  what  rule  of  construction,  or  by  what  authority,  the 
courts  are  to  make  so  broad  an  exception,  or  even  to  add  to 
the  provision  any  exception  at  all. 

It  is  true  that  slavery,  founded  upon  property  in  the  slave, 
was  the  particular  evil  which  led  to  the  amendment  of  the 
constitution  ;  and  it  is  also  true  that  that  evil  did  not  embrace 
all  races  of  men,  but  only  those  of  African  descent.  No 
other  kind  of  slavery  or  of  personal  servitude  existed  in  the 
States  to  an  extent  to  excite  the  attention  of  the  country  gen- 
erally. But  such  considerations  cannot  authorize  the  conclu- 
sion that  the  intention  was  to  prohibit  only  the  kind  of 
slavery  which  existed,  and  not  slavery  of  any  other  kind,  or 
in  any  other  form.  The  thing  was  prohibited  because  it  was 
slavery,  and  not  because  it  fvas  negro  slavery,  or  slavery 
founded  upon  property.  By  what  rule  of  construction  is  the 
prohibition  of  an  evil  to  be  limited  to  the  foim  in  which  the 
evil  may  exist  when  the  prohibition  is  made  ?  The  language 
of  the  prohibition  is  conceded  to  be  sufficiently  definitive  and 
sufficiently  comprehensive  to  embrace  the  slavery  of  all  races 
and  servitude  of  every  form  and  description.  How,  then, 
can  it  be  said  to  reach  negro  slaves  only,  and  not  slaves  of 
other  races  and  other  forms  of  servitude  ?  , 

It  cannot  be  denied  that  the  contract  form  of  slavery  can 
be  made  as  great  an  evil  as  the  property  form ;  and,  in  one 
respect,  it  would  certainly  be  the  more  troublesome,  because 
when  once  established,  the  State  govemments.would  be  pow- 
erless to  abolish  it  Based  uppn  contracts,  it  would  be  irre- 
mediable, except  by  an  amendment  of  the  federal  consti- 
tution. 

The  only  ground  assigned  by  the  court  for  limiting  the 
operation  of  the  constitution  to  one  kind  of  slavery,  is,  that 
the  judges  did  not  believe  the  States  would  have  adopted 
the  amendment,  if  its  provisions  had  been  undei*stood  other- 
wise than  as  they  propose  to  read  it. 

To  appreciate  that  argument,  it  is  necessaiy  to  bear  in 
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mind  the  provision  as  it  is,  and  as  amended  bj'  the  court. 
"  Neither  slavery  nor  involuntary  servitude,  except  as  a  pun- 
ishment for  criine,  whereof  the  party  shall  have  been  duly 
convicted  {and  *  except  much  as  Jlowsfrom  contracts  made  by  • 
a  party,  or  grows  out  of  a  contract  made  by  another  person '), 
shall  exist  within  the  United  States,  or  any  place  subject  to 
their  jurisdiction." 

Except  as  amended  by  the  words  in  parenthesis,  the  judges 
express  the  belief  that  the  States  would  not  have  adopted 
the  prohibition  ;  and,  therefore,  they  assumed  to  insert  their 
amendment,  and  to  construe  the  provision  accordingly. 

It  will  not  be  denied  that  the  rule  of  construction  thus 
adopted  was  a  new  one.  It  is  this :  In  determining  what 
any  constitutional  provision  means,  the  courts  are  bound  to 
disregard  what  is  plainly  expressed,  and  substitute  what  the 
judges  may  conjecture  would  have  been  acceptable  to  the 
majority  who  adopted  it. 

The  meaning  of  statutes  and  constitutions,  with  that  mode 
of  construction,  would  depend  upon  the  personal  and  poli- 
tical notions  of  the  individuals  who,  for  the  time,  happened 
to  be  entrusted  with  the  duties  of  judges.  Thus,  in  this  case, 
the  judges  assume  that  the  majority  of  the  people  must  have 
entertained  notions  like  their  own,  and,  therefore,  the  consti- 
tution must  be  read  so  as  to  meet  their  notions.  Another 
set  of  judges,  who  happened  to  hold  notions  in  favor  of 
negro  slavery,  but  opposed  to  the  slavery  of  other  nices  and 
slavery  in  other  forms,  might  assume  that  the  majority 
agreed  with  them,  and  decide  that,  therefore,  the  prohibition 
would  never  have  been  adopted,  unless  it  had  been  under- 
stood  that  negro  slavery  was  excepted  from  its  operation  ; 
and  they  would  adjudge  it  to  prohibit  all  except  negro 
slavery. 

The  argument  would  be  as  good  in  the  one  case  as  in  the 
other,  and  would  as  well  sustain  the  one  decision  as  the 
other.  That  theory  of  construction  is  not  fully  characterized-, 
by  calling  it  absurd.     It  may  be  the  best  that  could  be  done 
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to  sustain  such  a  decision.  It  probably  is.  But  that  consi- 
deration will  not  redeem  its  character. 

There  is  an  authority,  although  not  judicial,  of  a  high  offi- 
*  cial  character,  which  takes  a  more  comprehensive  view  of  the 
question  of  freedom,  and  consequently  regards  the  amend- 
ment of  the  constitution  as  practically  embracing  all  races  of 
men,  white  as  well  Jis  black,  and  every  kind  of  personal  ser- 
vitude. It  is  an  opinion  given  in  regard  to  certain  laws  or 
decrees  promulgated  by  the  late  Maximilian,  in  his  attempts 
at  the  government  of  Mexico,  in  1865,  by  Mr.  Speed,  then 
the  Attorney  General  of  the  United  States.  The  opinion 
was  given  oiBcially  in  answer  to  certain  questions  propounded 
by  the  Secretary  of  State  to  him  as  the  law  officer  and  law 
adviser  of  the  government. 

The  decrees  referred  to,  were  substantially  as  follows  : 

1.  Under  the  laws  of  the  empire  all  persons  of  color  are 
free  by  the  mere  act  of  their  touching  Mexican  territory. 

2.  They  shall  make  contracts  with  the  employer  who  has 
engaged  or  may  engage  them,  by  which  such  employer  shall 
bind  himself  to  feed,  clothe  and  lodge  them,  and  give  them 
medical  attendance ;  and  also  pay  them  a  sum  of  money 
according  to  whatever  agreements  he  may  enter  into  with 
them.  Moreover,  he  shall  deposit  in  the  Savings  bank 
herein  mentioned,  for  the  benefit  of  the  laborer,  a  sum  equi- 
valent to  one-fourth  of  his  wages.  The  laborer  shall,  on  his 
part,  obligate  himself  to  his  employer  to  perform  the  labor 
for  which  he  is  employed,  for  a  term  not  less  than  five  years, 
nor  more  than  ten  years. 

3.  The  employer  shall  bind  himself  to  support  the  chil* 
dren  of  his  laborers.  In  the  event  of  the  father's  death,  the 
employer  will  be  regarded  as  the  guardian  of  the  children, 
and  they  shall  remain  in  his  service  until  they  become  of  age, 
on  the  same  terms  as  those  agreed  on  by  their  father. 

4.  Each  laborer  shall  receive  a  book,  certified  by  the  local 
authority,  in  which  book  his  description,  the  statement  of  his 
place  of  labor,  and  a  certificate  of  his  life  and  habits  shall  be 
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entered.     In  case  of  a  change  of  employer,  the  consent  of 
the  former  employer  shall  be  entered  in  this  book, 

5.  In  case  of  the  death  of  the  employer,  his  hell's,  or  who- 
ever may  acquire  his  estate,  shall  be  bound  to  the  laborer  in 
the  same  manner  in  which  such  employer  was,  and  the  laborer 
on  his  part  shall  be  bound  towards  such  new  proprietor  on 
the  same  terms  as  iu  his  foimer  contract. 

6.  In  case  of  desertion,  the  laborer,  when  arrested,  shall 
be  placed  without  pay  on  the  public  works,  until  his  employer 
presents  himself  to  chiim  him. 

7.  In  case  of  any  injustice  of  the  employer  towards  his 
laborers,  he  shall  be  brought  befoi'e  a  magistrate. 

There  were  several  other  provisions,  regulating  the  mode 
of  payment,  the  safe-keeping  of  the  money  and  its  ultimate 
delivery  to  the  laborer. 

Mr.  Seward,  as  Secretary  of  State,  submitted  those  decrees  < 
to  Mr.  Speed,  as  the  Attorney  General  of  the  United  States, 
**  with  the  view,"  as  he  expressed  it,  **  of  ascertaining  whether, 
under  said  decrees,  peonage  or  any  other  form  of  slavery  can 
be  instituted  in  Mexico." 

In  answer  to  that  inquiry,  the  Attorney  General  replied  : 
That  *'  notwithstanding  the  broad  declaration  in  the  first  regu- 
lation, that  all  men  of  color  are  free,  by  the  fact  alone  of 
having  trod  on  Mexican  territory,  it  is  manifest  that  in  the 
subsequent  regulations  a  grinding  and  odious  form  of  slavery 
is  sought  to  be  established. 

"  Slavery  is  a  law  by  which  one  man  asserts  dominion  over 
the  conduct  gf  anotlfter,  either  for  a  specified  time  or  for  life. 

**  The  law  of  slavery  makes  the  man  a  mere  machine,  con- 
trolled and  governed  by  another.  The  slave  has  but  little 
occasion  to  exercise  and  use  the  noble  faculties  of  his  mind. 
The  physical  man  alone  is  of  value  to  the  master  or  patron, 
and  he,  of  course,  looks  only  to  the  physical  wants  of  the 
slave. 

*'That  the  regulations  make  slaves  of  working  men  and 
their  families  is  evident 
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"  Ist  They  ai*e  required  to  sell  themselves  for  not  less  than 
five  nor  more  than  ten  yeai's. 

*'  2d.  They  are  requu'ed  bj'  law,  no  matter  how  circum 
stances  may  change,  or  things  may  occur  that  were  not  rea- 
sonably within  the  contemplation  of  the  parties,  to  specifically 
fulfill  the  engagement^ 

"  3d.  They  must  execute  every  work  to  which  they  shall  be 
set  by  their  patron  during  that  time. 

**4th.  They  cannot  feed,  clothe,  lodge  or  take  care  of 
themselves,  either  in  health  or  in  sickness. 

**5th.  They  cannot  provide  for  the  subsistence  of  their 
children,  nor  educate  them,  unless  by  permission  of  the 
pati'on ;  and  in  case  of  death,  their- children  become  the  slaves 
of  the  patron  until  their  majority. 

'*  6th.  The  patron  or  master  can  sell  or  dispose  of  them  to 
whom  he  pleases." 

**  I  have  no  hesitation  in  sajdng  that  these  regulations  con- 
stitute a  law  which  deprives  working  men  of  rights  which  we, 
in  this  country,  regard,  and  which  in  every  well  organized 
conm[iunity  should  be  regarded  as  inestimable,  inalienable  and 
indestructible,  and  certainly  makes  them  slaves.  The  history 
of  this  country,  and  particularly  the  history  of  the  troubles 
from  which  we  are  just  emerging,  shows  that  no  society  can 
be  organized  permanently  and  remain  at  peace  within  its  own 
borders,  and  with  the  outside  world,  where  these  great  and 
important  rights  are  denied  to  any  considerable  class  of 
men." 

Upon  receiving  the  opinion  of  the  Attorney  Greneral,  our 
government,  through  the  Secretary  of  State,  made  it  matter 
of  diplomatic  protest  with  the  French  government,  and  our 
minister  there  was  instructed,  among  other  things,  as  follows  : 
"Certain  decrees,  bearing  on  the  subject  of  immigration, 
which  are  understood  to  have  been  promulgated  by  authori- 
ties acting  in  Mexico  in  opposition  to  that  republic,  have 
arrested  the  attention  of  this  government.  The  law  officer 
of  the  government  has  submitted  to  this  department  an 
opinion  that  if  those  decrees  were  carried  into  execution, 
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they  would  inevitably  operate  to  reduce  into  a  condition  of 
peon  slavery  working  men  of  the  African  race,  and,  of  course, 
snch  of  the  freedmen  before  mentioned  as,  with  or  without 
their  intell^ent  consent,  might  be  bi*ought  within  the  juris- 
diction of  Mexico. 

''  If  European  opinion  can  be  regarded  as  established  in 
reference  to  any  one  political  question,  it  is  settled  that  Afi'i- 
can  slavery  in  any  form  ought  henceforth  to  cease  throughout 
the  world.  We  do  not  doubt  that  the  Emperor  of  France 
cordially  and  fully  concurs,  as  we  do,  in  this  humane  senti- 
ment I  have,  therefore,  to  request  you  to  place  a  copy  of 
tile  opinion  of  the  Attorney  General,  herewith  enclosed,  in 
the  hands  of  Mr.  Drouyn  de  I'Huys,  and  ask  that  the  atten- 
tion of  the  French  government  may  be  directed  to  the 
question  which  the  Attorney  General  has  discussed  with 
ability,  and  with  an  anxious  desire  to  arrive  at  just  conclu- 


sions," 


See  Ex.  Doc.  No.  18,  House  of  Representatiyes,  89th  GoDgress^ 
Ist  Session. 


We  have  quoted  from  the  official  document  referred  to, 
because  the  facts  embraced  therein  fully  illustrate  the  ques- 
tions here  presented,  and  the  opinions  are  entitled  to  con- 
sideration, both  from  the  high  character  and  the  official  posi- 
tion of  the  men  by  whom  those  opinions  were  uttered,  as 
well  as  from  the  good  sense  and  humane  character  of  the 
views  presented. 

It  is  evident  that  they  regarded  the  constitutional  prohibi- 
tion as  embracing  slavery  and  personal  servitude  based  upon, 
or  growing  out  of,  contracts,  equally  with  the  slaveifjr  that 
rests  upon  the  property  of  the  master  in  the  slave. 

As  authority  upon  the  question  of  construction,  their 
opinions  seem  to  be  entitled  to  as  much  consideration  as  the 
opinion  of  the  court  in  Tyler  v.  Heidortij  for  in  that  case  the 
court  was  confessedly  governed,  not  so  much  by  the  law  as 
by  the  political  sagacity  of  its  judges  in  understanding  the 
popular  feeling  upon  the  question  before  them. 

The  prominent  idea  manifest  in  the  opinion  is,  that  the 
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abolition  of  negro  slavery  was  a  popular  measure  ;  the  aboli* 
tion  of  other  forms  of  servitude  was  unpopular.  If  they 
were  mistaken  in  their  estimate  of  the  popular  sentiment,  the 
decision  itself  was  a  mistake,  according  to  its  own  reasoning. 
It  has,  therefore,  but  a  moderate  claim  to  be  taken  as  autho- 
rity upon  the  question  of  law.  Its  pretensions  are  limited  to 
a  question  of  politics. 

Second  :  Whcut  is  necessary  to  bring  a  person  wiikin  the 
relations  of  slavery  or  involuntary  servitude. 

In  the  case  of  Tyler  v.  Heidom^  the  court  say,  of  "  con- 
tract service"  " Such  service  is  never  involuntary." 

Maximilian's  decrees,  according  to  their  views,  would  not 
be  objectionable,  because  they  sought  only  to  establish  "  con- 
tract service  /"  and  that,  they  say,  is  "  never  involuntary"  but 
is  always  voluntary. 

They  led  themselves  to  that  conclusion  by  reasoning  in  this 
way  :  "  The  party  may  at  any  time  renounce  it.  It  is  con- 
nected with  the  enjoyment  of  property,  and  by  refusing  to 
accept  or  to  enjoy  the  property,  the  party  may  at  all  times 
escape  the  personal  servitude.  These  contracts  are  always 
either  voluntarily  entered  into  by  the  party  himself,  or  eke 
they  embrace  a  subject,  or  property,  by  relinquishing  which 
the  party  always  relieves  himself  from  the  obligations 
attached  to  it." 

It  is  evident  that  the  court  utterly  failed  to  comprehend 
the  difference  between  the  ordinary  obligations  of  a  contract 
and  that  class  of  obligations  which  constitute  *'  involuntary 
servitude  ;"  and  it  may  be  that  the  lack  of  comprehension, 
in  that  respect,  misled  them  in  every  other  conclusion  to 
which  they  arrived.  As  they  understood  the  matter,  if  one 
man  contracts  to  labor  for  another  for  a  term  of  years, 
or  for  life,  and  the  laws  give  to  the  employer  power  to 
compel  a  strict  performance  of  the  contract,  by  the  use  of 
the  lash,  by  imprisonment,  or  even  by  the  penally  of  death, 
it  is  not  involuntary  servitude,  because  the  man  voluntarily 
made  the  contract. 

It  needs  no  argument  to  show  that  a  contract  for  labor, 
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which  could  be  thus  enforced,  would  place  the  laborer  in  the 
same  condition,  as  though  he  had  been  sold  as  a  chattel,  at  a 
slave  auction,  in  a  state  where  chattel  slavery  existed  by  law. 
The  fact  that  the  laborer  made  the  contract,  would  do  nothing 
to  change  the  character  of  the  service.  He  would  be  as  effec- 
tually sold  to  slavery,  for  the  time  named  in  the  contract,  in 
the  one  case  as  in  the  other. 

'  The  ordinary  obligations  of  a  contract  make  the  laborer 
liable,  for  breach  of  his  contract,  only  to  an  action  for  dama* 
ges,  wherein  the  employer  may  recorer  such  amount  as  a 
jury  may  be  convinced  he  has  suffered  from  the  breach  of 
the  contract  But  the  laborer  cannot  be  forced  to  work  a 
single  day. 

The  reader  will  perceive  that  the  character  of  the  service 
does  not  depend  upon  the  contract,  but  upon  the  laws  which 
give  force  to  the  contract.  If  the  laws  merely  subject  a  man 
to  damages,  the  service  is  voluntary.  If  the  service  can  be 
enforced  by  penalties  of  a  punitive  character,  the  service  will 
be  involuntary ;  and  therein  is  just  the  difference  between 
voluntary  and  involuntary  seiTice.  The  constitutional  pro- 
vision which  prohibits  slavery  end  involuntary  servitude, 
does  not  interfere  with  the  making  of  contracts  to  labor,  but 
merely  prevents  the  making  of  laws  to  enforce  the  labor  by 
penalties  of  a  punitive  character. 

The  freedmen  of  the  South  are  not  only  at  liberty  to  make 
contracts  for  labor,  but  are  encouraged  to  do  so.  But  does 
any  one  suppose  that  the  States  can  make  laws  whereby  the 
employer  can  enforce  the  labor  by  such  punishments  as  he  was 
authorized  to  inflict  upon  his  slaves  before  the  emancipation  ? 
If  so,  the  constitutional  prohibition  amounts  to  nothing,  and 
is  a  fraud  upon  the  rights  of  man.  No  Southern  court  or 
Southern  jurist  has  yet  ventured  to  put  forth  such  a  doctrine. 

In  limiting  the  liability  of  the  laborer  merely  to  damages 
for  failing  to   perform  his  contract  service,  he  enjoys  an 
equality  in  the  law  with  his  employer.     If  he  is  exposed  to 
forfeiture  of  his  property,  or  to  punishments  of-  any  other  * 
kind,  as  means  to  compel  performance,  his  legal  rights  are 
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not  placed  on  an  equal  footing  with  those  of  his  employer. 
Such  a  distinction  in  legal  rights  and  remedies  between  the 
parties  to  a  contract,  necessarily  results  in  the  establishment 
of  classes  differently  privileged,  not  by  the  force  of  circum- 
stances, but  as  an  institution  of  law.  There  is  a  class  to 
serve  and  a  class  to  be  served,  with  a  general  line  of  distinc- 
tion between  the  classes  as  marked  as  between  master  and 
slave.  We  submit  that  any  aiTangement  which  can  be  made 
to  lead  to  such  a  result,  is  within  the  constitutional  prohibi- 
tion referred  to,  whether  the  arrangement  exists  by  contract 
between  the  parties,  or  by  the  one  being  the  property  of 
the  other.  , 

The  court  failed  equally  to  distinguish  between  the  ordinary 
obligations  of  a  contract  upon  the  contracting  party,  and  obli- 
gations to  be  enforced  of  a  person,  not  because  he  had  made 
the  contract,  but  because  he  is  the  owner  of  land,  to  which 
such  an  obligation  is  claimed  to  be  attached  as  a  service  upon 
every  successive  owner. 

The  ai'gument  upon  this  branch  of  the  proposition  is,  that 
the  service  required  is  not  involuntary,  because  the  owner  of 
the  land  can  run  away  and  leave  it,  and  thus  escape  the  ser- 
vice. By  the  same  mode  of  reasoning,  negro  slavery  was 
voluntary,  because  the  slave  might  run  away. 

It  is  said,  per  Hogeboom,  J.,  that,  by  relinquishing  the 
.property,  "  the  party  always  relieves  himself  from  the  obli- 
gation attached  to  it.  It  was  well  and  forcibly  said,  I  think, 
by  the  learned  judge  who  delivered  the  opinion  in  Van  Sena- 
seiner  v.  Bonesteel^  2l  Barb.  369,  that '  when  the  defendant 
took  his  title  to  the  land,  he  took  it  charged  with  the  burden 
which  the  original  grantee  had  thus  inseparably  annexed  to 
it.  By  taking  the  benefit  of  the  grant,  he  voluntarily  assumed 
the  liabilities  of  the  original  grantee,  in  respect  to  the  subject 
of  the  grant'  The  servitude,  therefore  (if  it  be  such),  was 
not  involuntaryJ^ 

46  Barb.  469. 

To  understand  this  part  of  the  ai'gument  of  the  court,  it 
should  be  borne  in  mind  that  the  court  was  dealing  with  a 
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class  of  persons,  and  with  the  general  rights  and  duties  of 
that  class,  and  not  with  the  defendant  as  an  individual,  except 
so  far  as  his  rights  and  duties  identified  him  with  that  class  ; 
and  the  force  of  the  argument  cannot  be  justly  appreciated 
without  a  distinct  idea  of  whom  this  class  of  persons  was 
composed,  and  what  peculiar  status  was  required  to  bring  an 
individual  within  the  exigencies  of  the  class. 

The  court  seems  to  have  labored  under  the  impression  that 
the  defendtot  became  the  owner  of  the  land  with  a  know- 
ledge of  the  demands  sought  to  be  enforced,  and  that  such 
knowledge  on  the  part  of  the  purchaser  was  a  material  fact 
in  the  question  of  liability  in  all  cases.  It  was  an  erroneous 
impression  in  both  respects.  The  defendant  had  no  such 
knowledge,  as  it  appears  in  the  reported  case,  and  no  such 
fact  is  ever  a  material  point  in  the  question  involved.  The 
obligations,  if  any  exist,  depend  in  no  degree  upon  the  know- 
ledge or  lack  of  knowledge  of  the  parties  of  whom  the  fulfill- 
ment is  demanded.  That  is  not  one  of  the  circumstances 
required  to  bring  a  person  within  the  class  of  persons  which 
the  court  say  are  liable  to  be  held  to  service. 

The  class  of  persons  referred  to  is  explicitly  defined  by 
the  findings  of  the  fact  and  the  law,  as  set  forth  in  the  reported 
case.  It  was  expressly  found  "  that  the  defendant  was,  at  the 
time  of  the  commencement  of  the  action,  and  had  been  for 
years  prior  thereto,  the  owner  in  fee  of  said  premises,  and 
held  the  same  inmiediately  of  the  State  ;  and  that  the  plain- 
tiff had,  when  the  action  was  conmienced,  no  estate  or  inte- 
rest in  the  premises.'' 

46  Barb.  445,  466. 

That  finding  accords  with  the  decision  of  the  court  of 
appeals  in  Van  Rensselaer  v.  Dennison^  before  cited,  which 
was  a  similar  case  ;  and  it  not  only  determines  the  class  of 
persons  to  which  the  defendant  belonged,  and  for  belonging 
to  which  he  was  held  liable,  but  it  also  determines  the  charac- 
ter of  the  decision  itself.  The  defendant  was  the  tenant  in 
fee  of  the  State,  and  was  held  liable  solely  because  he  was 
such  tenant.    He  had  been  guilty  of  no  offence,  and  had  done 
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no  act  which  had  anything  tx)  do  with  the  case,  other  than 
that  he  had  made  himself  the  tenant  in  fee  of  the  Stat«  by 
voluntary  purchase  more  than  twenty  years  before  the  coip- 
menccment  of  the  action,  and,  during  the  intermediate  time, 
had  remained  the  tenant  and  owner.  That  finding  not  only 
deteimined  the  defendant's  relation  to  the  State,  but  it  deter- 
mined, also,  the  absence  of  all  relations  between  the  plaintiff 
and  the  defendant,  and  between  the  plaintiff  and  the  land. 

The  defendant  was  held  to  have  forfeited  his  property  in 
in  the  land  to  the  plaintiff,  not  because  of  any  previous  right 
to  the  land  in  the  plaintiff,  and  not  as  damages  for  the  breach 
of  any  contract  of  the  defendant,  but  for  the  failure  of  the 
defendant  in  what  was  adjudged  to  be  his  duty  as  a  citizen 
and  as  a  tenant  of  the  State.  That  duty,  if  there  was  one, 
had  been  imposed  by  the  laws  of  the  State. 

It  is  manifest  that  the  court  regarded  the  conduct  of  the 
defendant  highly  criminal  in  its  character,  equal  to  treason 
to  the  State  ;  for,  upon  no  other  theory  could  he  be  deprived 
of  his  land  by  a  judgment  of  forfeiture,  consistently  with  the 
laws  of  the  State.  We  are  not  mistaken  in  saying,  that  the 
system  of  servitude  thus  attempted  by  the  court,  neither  has 
nor  can  have  a  subject  class,  except  tenants  in  fee  of  the 
State.  If  the  tenants  of  individual  landlords  were  subjected 
to  rents  and  services  to  strangers,  the  system  would  be  con- 
demned at  once ;  for  its  absurdity  would  then  be  obvious 
both  to  the  lawyers  and  to  the  people.  The  tenants  could 
then  hold  their  landlords  liable  to  damages.  So  could  the 
tenants  of  the  State,  if  a  citizen  of  the  State  could  sue  the 
State.  And  it  is  a  system  which  would  not  work  for  a 
moment,  in  a  government  where  the  sovereignty  was  repre- 
sented by  an  individual.  Should  an  English  judge  attempt 
to  make  the  tenants  of  the  queen  liable  to  service  to  a  stran- 
ger, he  would  be  removed  from  office  at  once.  A  republic 
is  not  as  quick  in  such  a  case  to  understand  and  to  assert  its 
individuality.     It  may  be  as  certain  to  do  it  in  the  end. 

It  is  evident  that  the  penalty  adjudged  by  the  court  upon 
the  defendant,  far  exceeded,  in  severity,  any  judgment  autho- 
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rized  by  the  ordinary  obligations  of  a  contract ;  and  took  on 
a  punitive  character,  which  necessarily  placed  the  defendant 
in  personal  subjection  to  the  plaintiff  This  pei*soual  subjec- 
tion did  not  grow  out  of  any  contract  to  which  the  defendant 
was  a  party,  but  was  adjudged  to  fall  upon  him  because  he 
belonged  to  that  unfortunate  class,  namely,  tenants  in  fee  of 
the  State,  who,  according  to  the  "  notions  "  expressed  by  the 
court,  are  placed,  or  may  be  placed,  in  a  servile  condition. 

But  still  it  was  decided  that  the  defendant  was  not  sub- 
jected to  involuutaiy  servitude,  because  he  might  run  away. 
He  might  avoid  being  held  to  service,  by  becoming  a  fugi- 
gitive  from  service.  That  consideration  alone  made  the  ser- 
vice voluntary  in  the  judgment  of  the  court 

The  judges  overlooked  the  fact  that,  if  the  State  could  by 
its  laws  impose  the  service,  it  could  bring  back  the  fugitive, 
and  punish  him  for  attempting  to  escape. 

But  aside  from  such  considerations,  the  judicial  argument 
utterly  fails  to  comprehend  the  question.  It  deals  with  it, 
as  though  it  concerned  only  the  defendant  as  an  individual. 
That  is  a  vei-y  naiTow  view.  Supposing  the  judges  are  right 
in  holding  that  the  demand  was  not  an  involuntary  servitude 
upon  the  defendant,  but  was  voluntaiy,  because  he  was  at 
liberty  to  run  away,  if  he  could,  or  because  he  could  avoid 
the  service  by  giving  up  his  property,  or  by  committing 
suicide,  which  is  only  carrying  that  line  of  argument  to  its 
legitimate  end ;  and  supposing  he  should  escape  the  demand,  in 
the  manner  suggested  by  the  court,  he  could  not  take  with  him 
the  institution  under  which  he  was  adjudged  to  suffer.  He 
would  leave  that  behind  him  with  the  class  upon  which  it  was 
decided  to  rest,  and  from  which  he  had  escaped  by  becoming 
a  fugitive.  The  casual  escape  of  an  individual  of  that  class 
could  do  nothing  to  relieve  the  class.  The  same  ingenuity, 
expended  in  the  like  mode  of  reasoning,  would  have  shown 
negro  slavery,  before  it  was  abolished,  to  have  been  a  volun- 
taiy system  of  labor,  and,  therefore,  a  very  tolerable  institu- 
iton,  because  individuals  might  possibly  escape  from  it,  as 
they  occasionally  did.    It  may  indeed  be  safely  said,  that  no 
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such  lliing  as  slavery  or  involuntary  servitude  could  exist, 
in  the  eyes  of  the  law,  where  such  visionary  notions  of  rea- 
soning were  mistaken  for,  and  put  in  practice  as  the  law. 

It  is  idle  to  say  that  the  escapes,  by  running  away  or  oth- 
erwise, of  individuals,  could  relieve  the  class  to  which  they 
belonged,  or  the  State,  from  the  institution  of  involuntary 
servitude  to  which  the  class  of  persons  were  exposed.  Ten- 
ants in  fee  of  the  State  are  or  may  be  subjected,  according 
to  the  ideas  of  the  court,  to  services  of  any  character,  to  an 
unlimited  extent,  whenever  the  owners  of  estates  in  fee  may 
be  induced  to  make  contracts  for  that  purpose ;  and  the  ser- 
vices so  fixed  by  contract  may  remain  in  force  forever.  The 
class  of  persons  who  own  estates  in  fee  must  continue  to 
exist ;  and  if  the  court  are  right  in  their  views,  they  must 
remain  a  subject  class,  notwithstanding  the  provisions  of  the 
constitution  to  the  contrary,  wherever  individuals,  entertain- 
ing **  the  notions  "  expressed  in  Tyler  v.  Ueidom,  control  the 
bench  ;  for  the  point  of  the  argument  which  seems  to  have 
exercised  the  most  influence  upon  the  mind  of  the  court, 
related  to  the  consequences  which  would  follow  from  hold- 
ing the  contrary.  The  learned  judges,  per  Hogeboom,  J., 
expressed  themselves  upon  that  point  as  follows  : 

'*  The  enforcement  of  forfeitures  on  estates  upon  condition 
subsequent  is  at  an  end  ;  for  if  the  breach  of  the  condition 
subsequent  is  held  to  vest  no  title  or  seisin  in  the  covenantee 
or  his  assigns,  estates  upon  condition  become  in  effect  abso- 
lute and  unconditional,  and  the  breach  of  the  condition  can 
never  be  enforced  in  an  action  of  ejectment  This  is  at  war 
with  all  our  well  settled  notions  upon  this  subject,  as  well  as 
with  the  decisions  before  noted." 

46  Barb.  466. 

It  is  necessary  to  have  a  clear  idea  of  what  the  ''  notions  " 
referred  to  are,  in  order  to  fully  appreciate  the  force  of  that 
part  of  the  argument.  It  should  be  borne  in  mind  that 
^*  estates  upon  condition,"  as  there  named,  are  not  the  estates 
of  the  feudal  law,  wherein  the  reversioner  might  determine 
the  estate  and  resume  possession  for  condition  broken.    So 
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£ur  as  estates  in  fee  are  concerned,  conditions  under  the  feudal 
law  no  longer  exist  **  These  rules,  and  many  others  that 
might  be  referred  to,  which  were  of  feudal  extraction,  or 
resulting  irom  the  obligations  arising  out  of  the  feudal  rela- 
tion, are  now  abrogated." 

Yan  SensaeUer  v.  Dennisoii,  S5  N.  Y.  SOS. 

It  should  be  borne  in  mind,  also,  that  no  one  CYer  claimed 
that  such  conditions  under  the  feudal  law  could  be  operative, 
except  when  contained  in  a  lease  in  favor  of  the  reversioner ; 
and  that,  consequently,  the  common  law  furnished  no  rules 
that  could  sustisdn  the  judgment. 

Thus  bearing  in  mind  what  the  "  notions  "  referred  to  are 
not,  the  reader  will  be  prepared  to  understand  what  they 
are,  and  to  get  a  just  estimate  of  the  doctrine  of  the  court, 
that  no  kind  of  slavery  or  involuntary  servitude  growing  out 
of,  or  based  upon,  a  contryt,  can,  according  to  the  *'  notions  " 
of  the  judges,  by  possibility  be  regarded  as  within  the  prohi- 
bition of  the  constitution. 

That  doctrine,  plainly  stated,  is,  that  every  owner  of  an 
estate  in  fee,  the  reversion  of  which  is  in  the  State,  can  make 
an  agreement  with  any  person  he  pleases,  to  perform  services, 
or  to  do  anything  else  not  unlawful  to  be  done,  and  agree 
with  his  covenantee,  that  in  case  he  refuses  or  fails  to  per- 
form, he  shall  forfeit  his  estate  to  the  covenantee,  and  the 
laws  of  the  State  will  enforce  the  contract  by  enforcing  the 
forfeiture.  If  the  agreement  is  in  form  made  to  embrace  the 
heirs  and  assigns  of  the  parties,  then  the  arrangement  is 
hereditary  on  both  sides,  and  perpetual.  Such  is  the  institu- 
tion which  is  decided  to  exist  in  the  State  of  New  York,  and 
which  is  held  to  be  neither  slavery  nor  involuntary  servitude, 
within  the  meaning  of  the  constitutional  prohibition. 

The  forfeiture  adjudged  differs  from  the  forfeiture  of  the 
feudal  tenant  to  his  landlord.  That,  as  we  have  seen,  vested 
no  title  in  the  landlord.  The  notion  of  the  court  here  is,  that 
the  forfeiture  vesta  the  title  in  the  covenantee  or  his  assigns. 
The  one  loses  and  the  other  acquires  the  title.    The  forfeiture 
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is  purely  of  a  penal  character,  designed  merely  as  a  punish- 
ment for  failure  to  perform  the  services. 

This  system  of  servitude  more  nearly  resembles  the  peop 
slavery  of  Mexico  than  the  feudal.  In  that,  only  one  of  the 
pailie9  held  an  interest  in  the  land.  There  is,  however,  this 
<IijSerence  betweea  the  system  held  to  exist  in  Tyl^  v.  Bjex- 
doiti  and  the  Mexican  system :  In  the  Mexican,  the  service  is 
due  to  the  owner  of  the  fiacienda.  In  that  of  the  court,  it  is 
due  from  the  owner  of  the  estate.  In  the  former,  the  subject 
class  have  no  estate  or  interest  in  the  land.  In  the  latter, 
the  subject  class  are  the  absolute  Owners  of  the  land,  and  the 
dominant  class  have  no  estate  therein.  The  only  difference 
between  the  institution  of  the  court  and  peon  slavery  is,  that 
the  parties  are  made  to  change  places.  Make  the  owners  of 
hacietidaa  in  Mexico  subject  to  service  to  their  peon  slaves, 
as  the  condition  of  their  title  to  the  land,  and  they  would  ^ 
have  in  Mexico  the  institution  held  by  the  courts  to  exist  in 
New  York.  Make  the  parties  who  demand  the  service  in 
New  York  liable  to  serve  the  owners  of  the  land,  and  the 
identity  of  the  institution  here  with  the  peon  slavery  of 
Mexico  would  be  complete,  both  in  its  principles  and  in  its 
characters. 

There  is,  therefore,  no  question  that  the  decision  of  the 
couii;  is  the  complement  of  the  doctrine  uttered  in  the  opinion, 
that  fhe  phrase,  "  neither  slavery  nor  involuntary  servitude," 
as  used  in  the  constitution,  does  not  embrace  contract  servi- 
tude of  any  kmd.  It  will  not  be  easy  to  conceive  of  a  class 
of  cases  more  extreme  in  principle  than  the  one  here  decided. 

SECTION    IX. 

THE  EFFECT  OF  THE  OOKSTITUTIONAL  PROVISION  AGAINST  SLA- 
VERY AND  DTVOLUNTAET  SERVITUBE  UPON  CONDITIONS  OF 
RE-ENTRY  OR  FORFEITURE  IN  LEASES  FOR  YEARS. 

It  may  be  contended  that  estates  less  than  freehold  differ 
from  freehold  estates,  in  respect  to  the  effect  which  the  prohi- 
bition against  slavery  and  involuntary  servitude  shall  have 
upon  them. 
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If  leases  for  years  are  to  be  regarded,  as  they  formerly 
were  at  common  law,  as  vesting  no  right  of  property  in  the 
lessee,  but  giving  him  the  right  of  possession  only  in  the  cha- 
racter of  a  servant  or  agent  of  the  lessor,  there  would  seem 
to  be  nothing  in  the  prohibition  of  the  constitution  to  prevent 
either  the  lessor  or  the  lessee  from  terminating  the  lease  for 
condition  broken.  Adopting  that  theory  of  the  lease,  there 
would  be  no  forfeiture  of  vested  rights  of  property,  for  no 
such  vested  rights  would  exist  except  in  the  lessor.  The 
lessor,  upon  terminating  the  lease,  would  put  an  end  to  the 
contract  of  lease,  but  would  not  divest  the  lessee  of  any  pro- 
perty in  the  land,  for  the  lessee  would  have  none.  The 
lessee  would  merely  cease  to  be  the  agent  or  servant  of  the 
lessor,  in  the  possession  of  the  land. 

There  is,  however,  a  question  whether  the  rights  of  tenants 
for  years  can  now  be  regarded  in  that  light.  They  have,  for 
a  long  time,  been  allowed  to  maintain  ejectment  in  their  own 
names,  against  both  strangers  and  their  own  landlords.  This 
right  in  the  lessee  for  years  cannot  be  reconciled  with  the 
doctrine  that  he  has  no  right  of  possession  other  than  as  a 
servant  or  agent  of  the  lessor. 

Begarding  his  estate  as  a  vested  right  of  property,  the 
question  arises,  whether  that  right  of  property  can  be  made  * 
subject  to  forfeiture  for  conditions  of  the  lease  broken,  con- 
sistently  with  the  provisions  of  the  constitution  in  question. 

Whether  it  can  be  done  by  direct  legislation,  without  the 
aid  of  contract  provisions,  or  merely  by  the  laws  of  the  State 
giving  force  to  the  contract  provisions  of  re-entry,  is  a  subor- 
dinate question,  and  entirely  unimportant  to  the  question  we 
are  now  considering,  for  if  it  cannot  be  done  in  the  one  mode, 
it  certainly  cannot  be  done  in  the  other.  If  the  legislature 
cannot  effectually  provide  that  the  tenant  for  years  shall 
forfeit  his  estate  for  breach  of  his  contract  of  lease,  they  can- 
not give  effect  to  a  contract  provision  of  that  kind  in  the 
lease. 

That  a  tenant  for  years  cannot  be  subjected  to  a  forfeiture 
of  his  estate  to  a  strangar,  either  by  direct  legislative  provi- 
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sion,  or  by  his  contract  with  the  stranger,  cannot  be  regarded 
as  an  open  question,  becauae,  in  his  relation  to  the  stranger, 
he  has  rights  of  property  which  are  not  subject  to  forfeiture. 
The  debatable  question  is,  whether  the  tenant  for  years  can 
bo  mude  to  forfeit  his  estate  to  the  reversioner.  To  test  that 
qiicstion,  we  must  look  to  principles,  and  to  general  and  ulti- 
mate results.  If  his  rights  in  his  estate  are  to  be  treated  as 
p:  opei-ty,  ^n^  that  property  can  be  made  liable  to  forfeiture, 
as  the  wmpulsory  remedy  whereby  to  enforce  performance 
of  his  part  of  the  contract  of  lease,  the  result  is  that  he  is 
placed  in  subjection  tp  the  reversioner;  and  the  principle 
carried  out  would  lead  to  the  more  general  result,  that  ten- 
ants for  years,  as  a  class,  could  be  made  subject  to  compul- 
sory service,  as  an  institution  of  law.  Society  might  become 
divided  into  two  classes,  a  class  to  serve  and  a  class  to  be 
served,  as  a  consequence  of  the  inequalities  of  the  parties  in 
the  provisions  of  the  law.  The  tenant  would  be  forced  to 
fulfill  every  pi*ovision  of  his  part  of  the  contract  by  the  pen- 
alty of  forfeiture  of  lus  entire  property  in  the  premises,  while 
])i.s  landlord  would  be  liable  o^ly  to  damages  for  breach  of 
his  part  of  the  contract ;  for  it  will  not  be  contended  that  a 
legislative  act  or  a  contract  provision,  which  should  under- 
take to  forfeit  the  right  of  the  reversion  in  the  land  to  the 
tenant,  could  be  enforced.  The  principles  of  the  common 
law  have  been  so  far  carefully  preserved. 

The  question  here  is,  whether  that  feature  of  the  common 
law,  which  discriminates  against  the  tenant  in  favor  of  the 
landlord*  can  continue  to  exist  consistently  with  the  constitu- 
tional provision  in  question. 

In  considering  that  question,  it  should  be  borne  in  mind 
that  the  ooumion  law  system  of  landlords  and  tenants  is  a 
system  of  inequalities,  in  the  law,  of  classes  and  castes,  a 
subject  class  and  ^  dominant  class  ;*  the  one  placed  in  per- 
soHijil,  subjection  to  the  oth^  by  the  compulsory  remedy  of 
foi*feiture  of  property  and  expulsion  from  home. 

That  p^uiliar  feature  of  th^  common  law  is  strongly  exhi- 
bited ip  this  respects    The  dwelling  house  of  1^  tienant  is  his 
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castle,  which  no  one,  not  even  the  officers  of  the  law,  except 
to  serve  criminal  process,  have  a  right  to  enter  without  per- 
mission. 

Oioyer  v.  White&hall,  6  Hill,  697;  The  People  v.  fiubbard,  21 
Wen.  869;  Curtis  «.  Hubbard,  1  Hill,  886;  S.  G.  4  id.  487; 
Semayne's  Case,  5  Coke,  9;  1  Smith's  Leading  Cases,  40. 

There  are  but  two  exceptions  to  that  rule,  namely,  an  offi- 
cer engaged  in  the  service  of  criminal  process,  and  the  land- 
lord in  his  authority  to  forcibly  expel  his  tenant  for  condition 
broken. 

Where  such  inequalities  exist  by  the  autliority  of  law,  the 
personal  subjection  of  the  one  to  the  other  will  follow  as  an 
inevitable  consequence.  The  class  of  men  who  are  empowered 
by  the  law  to  expel  another  class  from  their  homes,  and  turn 
them  adrift  without  shelter,  can  very  readily  find  opportuni- 
ties enough  for  the  exercise  of  that  power  to  make  themselves 
the  dominant  class,  and  the  others  the  subject  class. 

The  question  here  is,  whether  the  principle  which  permits 
such  inequalities  between  the  parties  to  the  same  contract,  is 
not  so  in  conflict  with  the  principle  of  the  constitution  in 
question  that  it  can  no  longer  be  permitted  to  operate.  If 
that  peculiar  and  distinguishing  principle  of  the  feudal  system 
still' lives  here,  the  work  of  emancipation  is  very  far  from 
complete  ;  and  the  *' success  of  the  war  has  not  quite  come 
up  to  the  lofty  and  sounding  phrase  of  the  manifesto.'' 

The  relation  of  landlord  and  tenant  is  not  of  itself  obnox- 
ious to^hat  charge.  The  objectionable  feature  consists  in 
the  discrimination  which  the  common  law  makes  in  giving 
the  compulsory  power  to  the  landlord  to  put  an  end  to  the 
tenant's  estate  for  condition  broken,  and  thus  to  take  from 
him  his  property  by  forfeiture. 

It  should  not  be  forgotten,  while  considering  the  question 
here  presented,  that  that  is  a  power  which  the  laws  in  this 
coimtry  have  given  to  one  citizen  over  another  in  no  instance, 
except  to  the  landlord  over  his  tenant ;  that  the  position  of 
the  landlord  is  thus  made  a  privileged  position*;  that  it  is  the 
only  prmleged  relation  of  one  citizen  over  another,  autho- 
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rized  or  recognized  by  law  in  this  country ;  and  ia  the  only 
one  which  the  State  governments  have  had  the  power  to 
make,  or  can  now  make. 

No  on^  would  undertake  to  sustain  the  validity  of  legisla- 
tion that  should  assume  to  declare  the  entire  property  of  one 
party  to  a  contract  to  be  forfeited  to  the  other,  for  a  breach 
of  contract,  without  regard  to  its  value  as  compared  to  the 
damages  the  opposite  party  may  have  suffered ;  or  which 
should  assume  to  give  the  right  to  the  courts  to  proclaim 
such  a  result  by  judgment,  except  in  the  single  case  of  the 
landlord  against  his  tenant  upon  the  contract  of  lease  between 
them.  That  feature  of  the  feudal  law  escaped  our  first  revo- 
lution ;  and  the  question  now  is,  whether  it  has  escaped  the 
second. 

The  relation  of  landlord  and  tenant  is  as  consistent  with 
free  institutions  as  any  other  contract  arrangement  between 
individuals.  It  is  only  the  class  distinction,  and  the  extraor- 
dinary authority  of  the  landlord  over  his  tenant,  peculiar  to 
the  feudal  system  and  to  the  feudal  laws,  which  are  out  of 
place  here ;  and  whether  they  are  to  continue  and  can  be 
continued  as  a  part  of  our  institutions,  is  one  of  the  impor- 
tant practical  questions  which  must  some  time  or  other 
engage  the  attention  of  the  courts.  The  point  is  to  be 
decided,  whether  a  right  or  a  remedy  that  gives  one  party 
to  a  contract  the  power  to  compel  strict  performance  by  the 
other,  of  the  provisions  of  the  contract,  by  forfeiture  of  his 
property,  or  by  any  other  compulsory  means  of  a  punitive 
character,  is  to  be  tolerated  nnder  the  provisions  of  the  con- 
stitution. 

The  question  may  seem  insignificant  to  those  who  measure 
the  importance  of  questions  by  the  dollars  and  cents  involved 
in  a  particular  case,  because  of  the  small  number  of  tenant 
farmers  for  terms  of  years,  compared  with  the  nuniber  who 
hold  in  fee  ;  and  because  of  the  infrequent  exercise  of  the 
right  of  re-entry  for  condition  broken  in  cases  where  such 
right  has  existed.  But  in  our  laws  and  customs  touching 
individual  rights  in  land,  the  present  generation  is  •making 
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institutioDs  for  future  generations.  K  a  principle  is  allowed 
to  retain  a  place  in  our  laws  of  real  propeity,  whereby  a 
single  person  can  be  held  in  personal  subjection  to  another 
person,  not  by  the  force  of  circumstances,  but  as  an  institu- 
tion of  law,  it  is  impossible  to  anticipate  the  mischievous 
consequences  that  may  ilow  from  it  at  some  future  time. 
Upon  this  subject,  ft  is  safe  to  conclude  that  those  who 
adopted  the  constitutional  amendment  in  question,  intended 
to  embrace  within  the  prohibition  precisely  what  the  lan- 
guage used  by  them  imports ;  and  it  is  not  safe  to  do  other- 
wise. For  while  it  is.  possible  that  one  man  can  be  placed 
in  personal  subjection  to  another,  as  an  institution  of  law,  by 
means  of  a  contract  or  otherwbe,  it  cannot  be  truly  said  that 
neither  slavery  nor  involuntary  servitude  exists  ;  or  that  the 
country  is  effectually  secured  against  a  recurrence  of  the  evils 
which  called  forth  the  amendment. 

SECTION    X. 

DEMAND  OF  RENT  NECESSARY    AT    CX)MMON  LAW    BEFORE    THE 
ESTATE   CAN  BE  TERMINATED  FOR  NON-PAYMENT. 

At  common  law  the  lessor  cannot  determine  the  estate  of 
the  lessee  for  breach  of  the  condition  for  the  rendition  of  rent, 
without  first  making  a  demand  of  the  rent.  Where  the  par- 
ties have  not  inserted  in  the  lease  any  provision  upon  this 
point,  the  law  imposes  upon  the  lessor  the  duty  of  first  mak- 
ing a  demand.  It  is  made  by  law  a  part  of  the  contract. 
The  reason  of  this  requirement  is,  that  the  condition  of 
re-entry  is  in  derogation  of  the  grant  itself,  and  it  is  the  policy 
of  the  law  to  restrict  its  use  as  much  as  possible.  The  pre- 
sumption of  the  law  is,  that  the  tenant  is  residing  on  the 
premises  prepared  to  pay  the  rent,  and  that  presumption  can 
be  repelled,  as  a  general  rule,  only  by  the  lessor's  demand 
at  the  place  and  time  where  and  when  the  rent  is  due.  It 
was  decided  in  Doe  v.  Alexander,  2  Mau.  <&  Selw.  525,  528, 
that  the  requirement  of  a  demand  implied  by  law,  where 
there  was  no  such  express  provisions  in  the  lease,  was  the 
same  in  effect  as  though  it  was  expressly  named.     It  was 
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said  that,  at  common  law,  "  eveiy  cbuise  of  re-entry  contained, 
in  effect,  though  not  in  terms,  the  words  lawfully  dm^nded.^ 
That  was  a  case  where  those  words  were  inserted  in  the 
lease,  and  it  was  contended  that  because  of  its  being  so 
expressed,  it  was  necessary  that  the  demand  should  be  made, 
notwithstanding  that  the  statute  *4  Oeo,  11^  ch.  28,  had  dis- 
pensed with  it  in  other  cases. 

See  also,  8  Abb.  Dig.  652$  Taylor's  Lan.  St  Ten.  §  297;  Jackaon 
V.  GoUiiiB,  11  John.  1,  and  note  p.  5;  Jackson  v.  Kipp,  8  Wen. 
280}  Van  Rensselaer  v.  Jewett,  2  N.  Y.  141. 

There  is  but  one  class  of  exceptions  to  this  necessity  of  a 
demand  at  common  law,  and  that  is  where  it  is  provided  in 
the  lease  that  no  demand  need  be  made  in  order  to  work  a 
forfeiture.  Thus  in  GoodrigJd  v.  Cator,  Douglass,  480,  the 
condition  of  re-entry  was  qualified  with  the  words,  **  although 
no  demand  thereof  should  be  lawfully  made."  It  was  held 
that  no'  demand  was  necessary. 

The  same  rule  has  been  applied  in  other  cases. 

Doe  V.  Masters,  2  Bam.  &  Cress.  489;  Smith  v.  Doe,  2  Brod.  & 
Bing.  502. 

It  has  been  repeatedly  decided  that  there  was  no  other 
exception  to  the  general  rule. 

Dormer's  Gase^  5  Go.  40  b ;  Yan  Rensselaer  v.  Jewett,  2  N.  Y.  147. 

The  rule  as  tp  the  demand  of  rent  embraces  three  distinct 
points,  namely :  the  place  where  the  demand  must  be  made, 
the  time  when,  and  the  amount  to  be  demanded. 

First  :  The  place  of  the  demand  is  regulated  by  the  con- 
tract of  lease.  When  in  the  lease,  the  place  of  payment  is 
particularly  specified,  the  demand  must  be  made  at  that  place 
precisely.  If  no  particular  place  is  named  in  th^  lease,  the 
law  supplies  the  omission  by  yy^aking  the  demised  premises 
the  place  of  payment. 

The  place  on  the  premises,  where  the  demand  must  be 
made,  depends  upon  the  character  of  the  premises.  If  there 
is  a  dwelling-house  on  the  premises,  the  lessor  must  make 
his  demand  at  the  front  door  thereof.  A  demand  at  the  back 
door,  or  at  any  other  place,  will  not  be  sufficient — {Co.  Litt. 
201,  b.)    The  reason  given  by  Lord  Coke  is,  that  the  demand 
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must  always  be  made  at  the*  most  notorious  place  on  the 
premises.  It  is  not  material  whether  any  person  is  present 
or  not 

There  is  some  dispute  in  the  older  authorities,  whether  the 
lessor  must  enter,  if  the  front  door  be  open,  to  make  his 
demand,  or  not  In  an  anonjrmous  case,  in  Cro*  E.  15,  it 
was  decided  that  the  lessor  must  enter,  in  such  caoe,  and  that 
a  demand  of  the  rent  at  the  door  was  not  a  good  demand,  if 
the  door  was  open.  But  Lord  Coke  declares  that  the  lessor 
need  not  enter,  if  the  door  is  open,  because  he  holds  that  the 
front  door  is  the  place  which  the  law  fixes  for  making  the 
demand. 

Go.  LHt.  201,  ft. 

• 

K  there  is  no  dwelling-house  on  the  premises,  and  they 
consist  of  cleared  lands  and  woods,  the  demand  must  be 
made  on  the  cleared  land  in  preference  to  the  wood  land,  as 
being  the  more  notorious  place :  and  if  the  premises  consist 
of  woods  alone,  then  the  demand  must  be  made  at  the 
entrance  gate,  if  they  are  fenced,  and  if  not,  at  some  highway 
leading  through  the  woods,  if  there  be  one.  And  if  there  is 
no  particular  spot  or  place  more  notorious  than  the  others, 
the  lessor  can  select  his  own  place  to  make  the  demand. 

It  is  stated  upon  authority,  in  2  Piatt  on  Leases,  834,  that 
where  the  lease  was  of  two  bams,  and  the  tenant  present 
himself  at  one  of  the  bams  to  pay  rent,  and  the  lessor  at  the 
other  to  demand  it,  and  no  one  be  there  to  pay  it,  the  lessor 
cannot  enter  for  the  condition  broken,  because  there  was  no 
default  in  the  tenant,  who  could  not  possibly  be  present  at 
both  places  at  the  same  time.  It  wonld  be  equally  impos- 
sible for  the  lessor  to  demand  at  both  places  at  the  same 
time,  and,  therefore,  if  that  mode  of  reasoning  is  to  control, 
such  a  case  would  present  an  instance  where  no  breach  of 
condition  could  be  efEected  at  common  law. 

Where  the  place  named  in  the  lease  is  some  place  not  on 
the  demised  premises,  the  demand  must  be  made  at  the  most 
notorious  point  on  the  place  named. 

2  Piatt  on  Leases,  884.  ^ 
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In  Rede  v.  jParr,  6  Man.  (S'Selw.  121,  it  was  said  by  Lord 
Ellenborough :  '<  As  to  a  demand,  we  do  not  think  that  any 
was  necessaiy,  inasmuch  as  the  rent  was  to  be  paid  at  the 
house  of  the  lesson    What  sort  of  a  demand  can  the  lessor 

ft 

make  at  his  house,  if  the  lessee  is  absent  ?"  The  same  mode 
of  reasoning  would  dispense  with  a  demand  at  any  other 
place,  when  the  lessee  was  not  present  to  respond.  That 
case  stands  alone  in  that  respect,  and  cannot  be  regarded  as 
the  law.  In  Van  liensselae^'  v.  Jewett,  beTore  cited,  the  rent 
was  payable  at  the  mansion  house  of  the'  grantor,  and  was 
demanded  there,  but  the  plaintiff's  right  of  action  \ras  denied 
on  the  ground  that  the  demand  was  not  made  at  the  right 
time.  It  is  true  that  the  pomt  was  not  made,*that  no  demand 
was  necessary,  and  of  course  was  not  passed  upon.  There 
are  many  other  cases  where  such  a  question  might  have  been 
raised. 

Where  no  place  of  payment  is  natned  in  the  lease,  the  law 
fixes  the  demised  premises  as  the  place. — (Co.  Lilt.  201  b.) 
But  a  tender  of  the  rent  at  any  other  place  than  the  one  fixed 
for  payment,  to  the  lessor  personally,  and  at  any  ti'me  before 
before  the  condition  is  broken,  saves  the  forfeiture. 

Cropp  V.  Hambleton,  Gro.  £.  4S;  Go.  Litt.  202,  a;  Borrongh  «. 
Taylor,  Gro.  E.  462. 

Second  :  Where  the  rent  reserved  is  made  payable  upon 
some  particular  day,  without  naming  any  hour  of  the  day, 
the  demand  must  be  made  at  a  time  which  will  admit  of  the 
money  being  counted  before  sunset.of  that  day.  K  there  be 
days  of  grace  provided,  as  for  example,  if  the  rent  be  made 
payable  on  the  first  day  of  January,  or  within  twenty  days 
thereafter,  the  demand  must  be  made  on  the  last  day  of  the 
twenty,  at  such  time  before  sunset  as  will  permit  of  the 
coimting  of  the  money  before  sunset. 

Thus,  in  Doe  v.  Paul^  3  Car.  d  Pa.  613,  it  was  decided 
that  a  demand  made  at  one  o'clock  in  the  day  would  not  work 
a  forfeiture.  It  was  said  by  Lord  Tenterden,  C.  J.,  that  ^'  the 
demand  ought  to  have  been  made  at  the  last  hour  of  the  day, 
at  sunset ;  for  Aie  tenant  has  till  then  to  make  payment ;  and 
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the  demand,  to  work  a  forfeitui^,  should  be  made  at  the  time 
when  the  tenant  is  bound  to  pay.'^ 

Jn  KavanoffA  v.  Gudge,  5  Mann.  i&  Chranger^  726,  the  rent 
was  payable  half-quarterly,  and  there  was  a  provision  of 
re-entry  in  case  the  rent  should  remain  unpaid  on  apy  day  on 
which  the  same  should  become  due,  or  within  ten  days  after- 
ward. The  action  was  for  trespass  |  for  breaking  into  the 
dwelling-house  of  the  plaintiff  by  force  and  ejecting  the  plain- 
tiff. The  defendants  set  up  a  justification  as  being  the  agents 
of  the  landlord,  and  of  entering  for  forfeiture,  by  reason  of 
the  non-payment  of  rent.  It  was  alleged  that  a  year's  rent 
became  due  on  the  25th  day  of  March,  1841,  and  was  then 
demanded.  The  case  was  heard  on  demurrer.  It  was  said 
by  Tindal,  C.  J. :  '*  It  is  impossible  to  read  the  agreement 
without  seeing  that  the  landlord  has  no  right  to  re-enter  until 
after  the  expiration  of  ten  days  from  the  time  some  half- 
quarter's  rent  falls  due ;  and  the  question  is,  how  does  it 
appear  on  the  record  that  any  part  of  this  rent  was  due  and 
unpaid  for  ten  days.  K  the  defendants  say  that  the  rejoinder, 
by  alleging  that  a  year's  rent  is  due,  necessarily  shows  that  the 
first  half-quarter  is  so  overdue,  the  plaintiff  may  replv,  that 
is  equally  the  case  with  the  last  half-quarter  but  one.  The 
defendant  has  no  right,  in  order  to  support  his  rejoinder,  to 
select  any  half-quarter  that  he  pleases." 

The  court  refused  leave  to  amend,  because  it  would  favor 
a  forfeiture,  and  judgment  was  given  for  the  plaintiff. 

Where  the  lease  contained  two  clauses  of  re-entry,  one  in 
case  the  yearly  rent  of  £800  was  in  arrear  thirty  days  after 
it  became  payable,  and  the  other  in  case  the  rent  was  in 
arrear  at  either  of  the  half-yearly  periods.  Lady-day  or 
Michaelmas,  it  was  held  that  the  landlord  had  the  right  to 
re-enter  on  non-payment  of  each  half-year's  rent  The  first 
clause  was  construed  to  fix  the  amount  of  the  yearly  rent, 
and  the  second  the  days  of  payment 

Doe  V.  Grolding,  6  J.  B.  Moore,  281. 

In  one  of  the  cases  in  the  New  York  Reports,  arising  upon 
*'  the  manor  of  Bensselaerwyck,"  before  it  was  ^decided  that  no 
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such  manor  existed,  it  was  held  that  where  rent  was  due  on 
the  first  day  of  February  iu  each  year,  and  there  was  a  provision 
that  if  it  should  remain  unpaid  for  the  space  of  twenty-eight 
days  next  after  that  time,  it  should  be  lawful  for  the  grantot 
to  prosecute  or  distrain,  that  the  demand  of  the  rent,  in  order 
to  support  ejectment  at  common  law,  must  be  made  on  the 
first  day  of  February,  just  before  stfnset,  and  not  on  the 
twenty-eighth  day  thereaffcer.  The  demand  having  been 
made  on  the  twenty-eighth  day,  the  plaintiff's  right  of  action 
was  deniedi 

Yan  Rensselaer  v.  Jewett,  2  K.  T.  141. 

In  Cromwel  v.  Andreivs,  Oro,  E.  15,  "  it  was  agreed  by 
the  justices  that  if  there  be  lessee  for  years  rendering  rent, 
and  for  not  payment  a  re-entry,  and  he  payeth  the  rent  before 
the  day  to  the  lessor,  and  hath  his  acquittance,  and  at  the  day 
when  the  rent  is  due  the  lessor  demanc(s  it,  and  none  is  there 
to  pay  it,  the  condition  is  broken,  for  the  payment  before  the 
day  is  not  a  payment  of  the  rent,  but  of  a  sum  in  gross." 

Upon  the  strength  of  that  authority,  it  is  stated  as  the  rule 
in  2  Piatt  on  Leases,  337,  that  payment  before  the  day  on 
which  the  rent  becomes  due,  will  not  save  the  forfeiture,  if 
the  lessor  demands  the  same  at  the  time  fixed  in  the  lease  for 
its  payment.  But  so  unreasonable  a  rule  seems  not  to  hove 
been  applied  in  practice.  K  the  lessor  had  received  the  rent 
and  released  the  obligation  to  pay  it,  no  matter  how  long 
before  the  time  fixed  for  its  payment,  there  would  be  no  jus- 
tice or  propriety  in  holding  that  it  was  agom  due  to  him, 
so  as  to  entitle  him  to  make  demand,  or  to  subject  the  lessee 
to  forfeiture  for  not  paying  it  the  second  time.  Such  a  doc- 
trine is  not  in  accordance  with  the  rule  as  stated  by  Littleton, 
He  says :  **  In  these  cases,  if  the  rent  be  not  paid  at  such 
time,  or  before  such  time  limited  and  specified  within  the  con- 
dition," then  may  the  feoffor  or  his  heirs  enter. 

Section  826,  Go.  Litt.  201  a. 

Where  the  lease  provided  that  the  rent  should  be  paid  on 
a  certain  day  named,  between  the  hours  of  one  and  five  in 
the  afternoon,  and  the  lessor  did  not  come  until  two,  and 
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continued  until  five,  and  the  rent  was  not  paid,  it  was  held 
that  the  lessor  might  re-enter,  although  it  was  possible  that 
the  lessee  was  there  between  one  and  two  of  the  clock  and 
tendered  the  rent. 

Cromwel  v.  Andrews,  Cro.  £.  16. 

Where  the  lease  provides  a  certain  rent,  and  that  if  it  is 
not  paid  upon  demand  at  any  time  within  the  year,  that  the 
lease  shall  be  void,  the  lessor  must  make  his  demand  on  the 
last  day  of  the  year.  If  he  make  it  at  any  other  time,  with- 
out having  given  to  the  lessee  notice  of  the  time,  when  the 
lessee  is  not  present,  it  will*  not  work  a  forfeiture. — {Sweet* 
man  v.  Oushy  Cro.  J.  8,  9.)  And  demand  of  the  lessee  per- 
sonally at  any  place  other  than  the  demised  premises,  when 
the  rent  is  payable  there,  will  not  be  good,  for  the  land  is 
regarded  as  the  debtor  in  a  certain  sense,  and  the  lessor  must 
make  his  demand  on  the  land  as  the  place  where  it  should 
be  paid. 

2  Piatt  on  Leases,  838. 

Thibd  :  The  lessor  must  demand  the  precise  sum  due,  and 
must  name  the  sum  which  he  demands,  and  the  time  during 
which  it  i|Gcrued.  Thus  in  Fabian  v.  Winston,  Cro.  E.  209,  a 
demand  of  seven  pounds  ten  shillings  of  rent  due  for  half  a 
year  was  held  insufficient,  because  it  did  not  appear  for  what 
half  year  it  was  due. 

And  he  must  demand  no  more  than  what  falls  due  on  the 
day  the  demand  is  made.  If  rent  be  payable  yearly,  he  can- 
not at  the  end  of  the  second  year  demand  for  both  years ; 
and  if  he  does,  his  demand  is  not  good  for  one  year  even. 

Scot  V.  Scot,  Cro.  £.78. 

The  common  law  requirement  of  a  demand  of  the  rent  was 
dispensed  with  in  Englaud,  in  certain  cases,  by  statute. 

4  Geo.  II,  ch.  28. 

It  was  provided  that  in  all  cases  between  landlord  and 
tenant,  when  a  half-year's  rent  should  be  in  arrear,  and  no 
sufficient  distress  was  to  be  found  on  the  demised  premises, 
and  when  the  landlord  had  the  right,  by  the  provisions  of 
the  lease,  to  re-enter  for  the  non-payment  of  the  rent,  that  he 
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might  have  judgment  and  execution  in  ejectment,  without 
having  made  a  demand. 

The  English  statute  was  re-enacted  in  New  York  at  an  early 
day. 

See  1  R.  L.  440,  §  28. 

In  a  case  where  the  tenant  had  absconded  while  rent  was 
in  arrear,  and  the  lessor  took  possession  of  the  premises,  and 
then  brought  ejectment  under  this  act,  in  order  to  bar  the 
tenant's  right  under  the  lease,  as  if  the  premises  had  been 
vacant,  and  entered  up  judgment  upon  default,  the  court, 
on  motion,  set  aside  the  judgment,  pronouncing  it  absurd  to 
sustain  a  suit  in  such  a  case.  They  declared  that  "  the  pro- 
ceedings are  an  absolute  nullity." 

Jackson  v.  Hakes,  2  Gaines  B.  886.    See  also,  Jackson  «.  Stew- 
art, 6  John.  84. 

The  same  statute  was  substantially  re-enacted  in  the  Bevised 
Statutes. 

2  R.  S.  505,  §  80. 

There  must  be  two  things  proved  by  the  lessor  to  sustain 
ejectment  under  the  statute,  namely,  that  a  half-year's  rent  is 
in  arrear,  and  that  no  sufficient  distress  can  be  found  on  the 
premises  to  satisfy  the  rent  due.  But  the  statute  did  not 
interfere  with  the  common  law  action  as  it  before  existed,  nor 
do  away  with  the  necessity  of  a  demand  in  order  to  sustain 
the  action  at  common  law. 

Doe  V,  Wandlass  7  Term  R.  117. 
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COVENANTS. 


SECTION   I. 

DiriHITION,  AHD  GlASSIFIOATIOM  or  COTKNAMTS  INTO  ExPllMfl  AND  IMPLIED. 

DurrEJi£NCB  between  the  two.    Statutes  as  to  implied  Covenants. 

1.  What  constitutes  a  covenant.    Ralep  of  construction.    Authorities 

reviewed.  The  seal  conclusive  evidence  of  consideration  at  com- 
mon law.  Only  presumptively  so  by  statute.  Construction  of  that 
statute.  Question,  whether  it  applies  generally  in  all  cases,  or 
only  in  certain  cases,  examined. 

2.  Classification  of  covenants  into  express  and  implied.    What  is  an 

express  covenant.  What  an  implied.  In  what  class  of  cases  the 
implied  covenants  of  the  common  law  exist.  The  obligations 
embraced  by  that  covenant.  Authorities  examined  and  reviewed. 
Statute  as  to  implied  covenants.  To  what  instruments  of  convey- 
ance it  applies.    Conflict  of  the  decisions  examined  and  reviewed. 

SECT-ION    II. 

Covenants  hvnnino  with  the  Land. 

1.  What  is  meant  by  this  phrase.    It  embraces  two  difierent  things, 
namely,  covenants  which  run  with  the  land  as  a  burden,  and  cove- 
nants which  run  with  the  land  aa  a  benefit. 
Covenants  running  with  the  land  as  a  burden.    Di£ferent  points  to  be 
considered. 

First — ^General  rules  and  principles. 
Applies  to  leases  under  the  common  lawt    Rule  in  Spencer's 
case.    Privity  of  estate.*  What  is  meant  by  privity  of 
estate,  and  when  it  exists. 
Stcond — To  what  class  of  contracts  the  rule  applies. 

1.  It  applies  to  contracts  of  demise  or  lease  at  common  law.  *' 

2.  It  binds  only  the  assignee.    Under-tenants  and  persons  of 

less  interest  not  bound.    Assignee  need  not  be  in  actual 
possession.    Examination  and  review  of  authorities. 
.  8.  The  rule  docs  not  apply  to  all  the  covenants  in  a  lease  :  only 

to  such  as  concern  the  demise  of  the  premises. 
4.  The  rule  does  not  apply  to  deeds  of  assignment,  or  to  con- 
tracts executory.    Things  to  be  considered. 
1st.  It  is  a  rule  of  the  feudal  law. 
2d.  Transfers  by  assignment  and  devise  were  of  later  date. 
3d.  Such  transfers  were  steps  of  progress.  , 


984  THE  LAW  OF  REAL  FBOFEBTT. 

Third — Statutes  upon  the  subject. 
The  statute  of  quia  emptoret  of  EDgland.    The  established 
construction  and  effect  of  that  statute.    Its  re-enactment 
in  New  York,  and  the  effect.    The  additional  enactment 
in  New  York,  and  its  significance  as  to  the  hitentionof  the 
legislature  upon  the  whole  subject.    The  operation  and 
effect  of  those  statutes  upon  the  deeds  of  conveyance  in' 
fee  ofindiyiduals :  npon  grants  in  fee  of  the  State.    These 
statutes  overlooked  for  a  time,  and  the  cause  of  the  over- 
sight.   Decisions  of  the  courts  upon  this  point  reviewed. 
Mistakes  of  the  courts,  embracing  classes  of  cases  as  within  the 
rule,  which  are  of  a  different  character. 
Ist.  Covenants  which  are  said  to  run  with  the  land  as  a 

benefit. 
2d.  Contracts  or  grants  of  easements. 
8d.  Duties  imposed  upon  a^Johiing  landholders  by  agree- 
ments and  by  statute. 
4th.  Covenants  to  pay  a  rent-charge.    Authorities  exa- 
mined and  reviewed. 
Van  Rensselaer  v.  Hays  not  authority  that  snch  covenants  run 
with  the  land. 
Ftrtf— It  decides  no  such  thing. 
Second — The  constraint  under  which  the  court  professedly 

labored. 
Third — ^The  argument  of  that  case  examined,  and  the 
authorities  reviewed. 

SECTION    I. 

DEFIXinON  AND  CLASSIFICATION  INTO  EXPRESS  AND  IMPLIED. 
DIFFERENCE  BETWEEN  THE  TWO.  STATITTES  AB  TO  TMFTiTKn 
COVENANTS. 

1.  The  word  "  covenant,"  in  its  strictly  legal  and  technical 
sense,  denotes  a  promise  in  writing,  under  seal ;  or  in  other 
words,  a  promise  by  deed. 

*  The  contract  itself,  except  in  the  requirement  of  the  attes- 
tation by  a  seal,  need  not  be  different  from  other  contracts, 
either  in  form  or  in  the  qualifications  of  the  parties  making  it. 
In  a  deed  of  conveyance  of  lands,  no  particular  form  of 
expression  and  no  particular  words  are  required  to  make  a 
covenant  Any  language  or  mode  of  expression,  which 
imports  a  promise  of  one  party  to  the  other,  is  sufficient  to 
constitute  a  covenant 
.  Thus  in  Halleit  v.  Wylie,  3  John*  44,  certain  premises  were 
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deiniaed  "  at  the  rent  of  X260,  to  be  m«de  on  the  1st  of 
AuguHt,  1804 ; "  and  it  wsa  farther  provided  that  the  defend- 
ant *'  agrees  to  take  the  said  house  and  premises  on  the  terms 
and  conditions  aforesaid."  It  was  decided  that  there  was 
not  only  an  express  resenration  of  rent,  but  a  covenant  tio  pay 
the  rent. 

The  true  inquiry  in  such  cases  is  the  same  as  in  other  agree- 
ments ;  what  was  the  intention  of  the  parties,  as  indicated 
by  the  knguage  of  the  agreement  ?  For  example,  it  is  a 
long  and  well  established  rule  that  if  the  words  used  in  a 
contract  of  lease  clearly  import  an  agreement  on  the  part  of 
the  lessee  to  repair  and  leave  the  premises  in  good  condition, 
it  amounts  to  a  covenant  on  his  part  to  do  so« 

Lant  V.  Korrii,  1  BnrrowB,  290;  Lord  Ewre  v.  Strickland,  Cro. 
J.  2i0;  Bet  v.  Cumberland,  Cro.  J.  899,  522. 

The  words  **  yielding  and  paying,"  contained  in  a  lease 
signed  by  both  parties,  sufficiently  express  a  covenant  •n  the 
part  of  the  lessee  to  pay  the  rent  named  in  the  lease,  to 
enable  the  lessor  to  recover  the  rent  in  an  action  of  covenant 

Co.  Litt.  884  a$  Shep.  Toncb.  184;  2  Piatt  on  Leases,  87. 

The  rule  is  the  same  in  regard  to  any  other  words  which 
import  an  agreement.  It  is  said,  in  4  Cruise  Dig,  393,  that 
'*  the  law  has  not  appropriated  any  particular  form  of  words 
to  the  creation  of  a  covenant ;  therefore,  any  words  will  be 
sufficient  which  show  the  intention  of  the  parties." 

In  Davis  v.  Lyman^  6  Conn.  R.  252,  in  treating  of  the 
words  necessary,  to  express  a  covenant,  it  is  said  :  "  They  are 
not,  of  course,  to  be  interpreted  by  the  letter  of  them  ;  but 
from  a  survey  of  every  part,  their  true  object  is  to  be  ascer- 
tained, and  their  sense  rendered  xmiform  and  consistent 
throughout"    That  rule  is  fully  sustained  by  the  authorities. 

See  Grale  «.  Bead,  8  East.  87;  Marrln  9.  Stone,  2  Cow.  781; 
Jackson  «.  McClellan,  8  Cow.  295;  Myers  v.  Bnms,.88  Barb. 
401. 

In  Ssddon  v.  Smote,  13  Mad.  74,  Ijord  EUenborough 
said,  that  '*  the  same  sense  is  to  be  put  upon  the  words  of  a 
contract  in  an  instrument  under  seal,  as  would  be  put  upon 
the  same  words  in  any  instrument  not  under  seal ;  for  the 

25 
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same  intention  must  be  collected  from  the  same  words  of  a 
contract  in  writing,  whether  with  or  without  a  seal." 

The  same  doctrine  is  stated  in  Shoenberger  v.  Hay^  40 
Penn.  R.  132,  as  follows  :  *'  The  true  rule  for  the  interpre- 
tation of  covenants  is,  so  to  expound  them  as  tp  give  effect 
to  the  actual  intent  of  the  parties,  as  collected  from  the  whole 
instrument ;  though  the  result  may  be,  that  words  per  se 
implying  a  personal  obligation,  will  be  denied  the  effect  of  a 
covenant  or  a  personal  promise  to  pay,  without  regard  to  the 
enjoyment  of  the  property." 

The  deed  of  conveyance  in  that  case  contained  in  the  haben- 
dum clause  these  words :  ^*  Subject  to  the  payment  of  the 
dower  of  the  widow  of  the  late  Valentine  Hay,  deceased, 
which  is  $562.82." 

The  action  was  brought  against  the  purchaser  to  recover 
the  amount  named,  on  the  alleged  ground  that  the  words 
implied  a  covenant.  The  court  decided  otherwise,  and 
denied  the  action. 

Where  lands  were  conveyed  subject  to  a  mortgage,  which 
was  counted  in  as  part  of  the  purchase  money,  it  has  been 
held  that  it  did  not  amount  to  a  personal  covenant  on  the 
part  of  the  purchaser  to  pay  the  mortgage. 

Stebbins  v.  HaU,  29  Barb.  688;  Belmont  v.  Goman,  22  N.  Y.  489. 

In  one  respect,  contracts  under  seal  are  subject  to  rules 
different  from  contracts  not  under  seal.  It  is  provided  by 
statute  in  New  York  that  in  every  action  upon  a  sealed  instru- 
ment, and  where  a  set-off  is  founded  upon  any  sealed 
instrument,  the  seal  thereof  shall  only  be  presumptive  evi- 
dence of  a  sufficient  consideration,  which  may  be  rebutted  in 
the  same  manner,  and  to  the  same  extent,  as  if  such  instru- 
ments were  not  sealed. — (2  R.  S.  406,  §  77.)  It  is  not,  there^ 
fore,  necessary  in  contracts  under  seal  that  the  consideration, 
or  any  consideration,  should  be  expressed  in  the  instrument. 
The  statute  only  secures  to  the  contracting  party  the  right 
to  rebut  the  presumption  of  consideration  which  the  seal  is 
made  to  import 

Thb  was  a  change  of  the  common  law  rule  to  this  extent : 
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At  common  law,  the  contracting  party  was  estopped  by  the 
seal  from  denying  that  there  was  a  sufficient  consideration ; 
or,  in  other  words,  he  could  not  impeach  the  contract,  on  the 
ground  of  a  want  of  consideration. 

Vroomasi  v,  Phelps,  2  John.  R.  177;  Dorian  v.  Sammis.  id.  179, 
in  note;  2  Kent's  Com.  464;  Calkins  «.  Long,  22  Barb.  97. 

In  the  case  last  cited,  it  was  said  that  the  statute  which 
enabled  the  party  to  rebut  the  presumption  of  consideration, 
did  not  give  that  right  to  the  contracting  party,  except  in 
defence,  when  an  action  was  brought  against  him,  or  when 
the  instrument  was  made  the  foundation  of  a  set-off  against 
him.  That  was  a  case  asking  the  judgment  of  the  court,  that 
a  mortgage  be  given  up  and  cancelled,  on  the  ground  that 
there  was  no  valid  consideration  to  uphold  it.  The  court 
decided  that  the  plaintiff  could  not  impeach  the  considera- 
tion in  such  an  action ;  and  the  case  of  Oilleldnd  v.  Failing^ 
5  Denio^  308,  was  cited  to  sustain  that  point 

If  that  is  to  be  taken  as  the  established  construction  of  the 
statute,  the  common  law  rule  prevails,  and  the  contracting 
party  is  estopped  from  impeaching  the  contract  for  the  want 
of  a  consideration,  except  when  be  is  put  on  the  defensive. 
But  that  construction  is  evidently  a  more  limited  one  than 
the  language  of  the  act  calls  for.  It  is  not  there  prescribed 
by  whom  the  action  must  be  brought  in  order  to  come  within 
the  statute.  It  is  enough  to  answer  the  words  of  the  statute, 
that  the  action  is  brought  upon  the  instrument  In  the  case 
of  Calkins  v.  Long^  the  action  was  brought  upon  the  sealed 
instrument,  but  by  the  maker  of  the  instrument,  to  have  it 
cancelled,  and  thus  to  rid  himself  and  his  property  of  its 
assumed  obligations.  Had  the  action  been  brought  by  the 
other  party  to  enforce  the  contract  of  mortgage,  the  maker, 
it  is  conceded,  could  have  successfully  defended  against  it 
for  the  want  of  a  consideration,  and  might  have  thus  relieved 
himself  from  it  The  court,  by  that  construction,  adopted 
the  rule  that  the  benefits  .of  the  statute  apply  to  the  maker 
of  a  sealed  instrument  only  when  the  party  opposed  seeks  to 
enforce  it    We  submit  that  the  language  of  the  act  would 
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bear  a  more  liberal  construction  in  favor  of  the  maker,  and 
enable  him,  when  neceBsaiy,  to  arail  hiinself  of  the  same  qnes- 
tion  aa  the  attadring. party,  aa  well  as  the  defending  party. 

i.  At  common  law,  covenants  are  classified  as  express  and 
implied.  ' 

Express  covenants  are  such  as  are  indicated  by  the  lan- 
guage of  the  instrument.  Itnpli^  covenants  are  those  which 
the  ]aw  imposes,  in  the  absence  of  any  language  in  the  instru* 
ment  in  regard  to  it 

In  Willard's  work  on  Real  Property,  411,  the  author  has 
defined  the  two  clasaes  as  follows  :  '*  Express  covenants  were 
when  the  intention  was  indicated  by  the  language  of  the 
instrument;  implied^  when  they  resulted  from  die  nature 
of  the  conveyance." 

It  is  important  to  understand  the  difference  between  the 
two  classes  of  covenants,  because  the  rules  in  regard  to  them 
differ  in  some  important  particulars  ;  and  because  it  is  now 
provided  by  statute,  in  New  York,  that  "  no  covenant  shali 
be  implied  in  any  conveyance  of  real  estate,  whether  such 
conveyance  contain  special  covenants  or  not,"-— {1 72. 8.  738, 
\  140.)  The  effect  of  the  statute  cannot  be  understood,  with- 
out a  definite  knowledge  of  what  is  meant  by  an  implied 
covenant  at  common  law  as  distinguished  from  a  covenant 
expressed. 

It  is  necessary  to  bear  in  mind  that  an  express  coven^it 
results  from  the  intention  of  the  parties,  as  made  known  in 
the  language  of  the  deed ;  and  whatever  covenant  can  be 
implied  from  such  evidence,  is  an  express  covenimt,  within 
the  classification*  There  is  a  difference  between  a  covenant 
which  can  be  implied  from  the  language  of  an  instrum^t, 
and  a  covenant  which  the  law  implies^  The  former  is  an 
express  covenant,  white  the  latter  alone  is  the  implied  one. 
This  distinction  is  sometimes  overlooked.  It  is  sometimes 
said  that  the  words,  yieldinff  and  p^^inp  certain  rent,  consti- 
tute an  implied  covenant  in  a  lease,  that  the  lessee  shall  pay 
the  rent    It  is  true  that  such  words  constitute  a  covenant, 
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but  it  is  an  express  and  not  an  implied  covenant.  Other, 
wise,  the  lessee  in  such  lease  would  not  be  liable  under  the 
New  York  statutes,  declaring  that  no  cpvenants  shall  be 
implied  in  any  conveyance  of  real  estate. 

An  implied  covenant  is  one  which  is  imposed  upon  the 
parties  by  the  law,  as  one  of  the  incidents  of  their  respective 
relations  to  each  other ;  for  example  :  before  the  tenures  by 
knight  service,  or  military  tenures,  were  abolished  in  Eng- 
land, the  service  that  the  tenant  was  to  perform  in  that  kind 
of  tenure  was  not  specified  in  the  contract,  but  was  imposed 
by  the  law ;  and  there  was,  on  the  part  of  the  lord,  an  implied 
warranty  of  title. 

2  Bl.  Com.  68,  et  ieq.|  8  Kent's  Com.  608,  et  seq. 

This  implied  warranty  on  the  part  of  the  lord  was  not  con- 
fined  to  military  tenures,  but  extended  to  socage  tenures  also. 
The  law  imposed  other  duties  upon  the  immediate  parties  to 
the  relation.  It  is  said,  "  that  the  duties  of  both  were  in 
most  respects  reciprocal." — (1  Cruise  Dig.  13,  14.)  When 
military  tenures  were  abolished,  or  changed  to  socage  ten- 
ures, all  implied  covenants  on  the  part  of  the  tenant,  which 
could  impose  rents  and  services,  were  abrogated.  Declaring 
all  lands  to  be  held  in  free  and  common  socage,  was  in  effect 
declaring  that  there  shall  be  no  implied  covenants  making 
the  tenants  liable  to  rents  and  services.  There  could  be  no 
rents  and  services  thereafter,  except  such  as  were  expressed 
and  made  certain  in  the  contract  of  lease. 

But  this  change  did  not  abrogate  the  implied  covenants  of 
warranty  on  the  part  of  the  lessor.  Such  covenants  continued 
to  be  implied  in  all  leases,  and  were  so  implied  in  this  State, 
until  the  adoption  of  the  Sevised  Statutes  in  1830,  which  con- 
tained the  section  declaring  that  no  covenant  shall  be  implied . 
in  any  conveyance  of  real  estate. 

1 B.  S.  78S,  §  140. 

As  before  remarked,  it  is  important  to  understand  what  an 
implied  covenant  was,  ui  the  sense  of  the  common  law  rule, 
which    was    thus  changed ;    and  what  conveyances   were 
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intended  to  be  embraced,  by  the  statute  in  the  phrase,  '*  con- 
veyance of  real  estate." 

There  is  no  doubt  that  before  this  statute,  the  party  who 
made  a  lease  was  held  subject  to  an  implied  covenant  of  title. 
He  agreed,  in  effect,  that  his  lessee  might  have  possession  and 
enjoyment  of  the  premises  for  the  time  limited  in  the  lease. 
It  was  not  necessary  that  the  lease  should  contain  any  par- 
ticular words  which  might  be  construed  to  express  such  an 
intention.  The  law  imposed  the  covenant.  If  the  lessee  failed 
to  receive  the  possession  and  enjoyment  of  the  premises,  in 
consequence  of  failure  of  title  on  the  part  of  the  lessor,  the 
lessor  was  liable  in  covenant,  without  any  covenant  expressed 
in  the  lease.  So  far,  there  is  no  question  as  to  the  law.  The 
mooted  points  are  whether  that  implied  covenant  could  be 
made  to  fall  upon  the  vendor  or  assignor  of  an  estate,  as  well 
as  on  the  lessor  ;  and  whether  leases  for  years  were  subject  to 
the  same  rule,  in  that  respect,  with  leases  of  freehold  estates. 

Another  question  is  suggested  in  Frost  v.  Raymond^  2 
Gaines  R,  191,  that  this  obligation  could  never  have  applied 
to  pure  feuds,  because  they  were  "  gratuitous  donations  for 
uncertain  military  services,  without  price  or  stipulated  ren- 
der ;  and  that  it  could  only  have  applied  to  improper,  feuds, 
where  it  was  reasonable  it  should  apply,  as  in  those  cases  a 
price  was  given,  or  an  equivalent  contracted  for."  But  this 
question  lost  all  practical  importance  by  the  abolition  of  mili- 
tary tenures,  and  now  possesses  no  interest  to  the  lawyer, 
except  that  it  may  aid  him  to  understand  the  questions  which 
have  survived  it  This  point  is  elaborately  discussed  in  Mr. 
Butler's  Note,  315,  to  Coke  upon  Littleton. 

Go.  Litt.  866  a. 

The  remaining  questions  have  been  frequently  treated  as 
though  they  depended  upon  certain  words  to  be  used  in  the 
granting  part  of  the  instrument.  But  it  is  clear  that  words 
are  material  only  for  the  purpose  of  determining  the  charac- 
ter of  the  instrument  of  conveyance.  They  are  not  otherwise 
necessary  to  the  existence  of  an  implied  covenant  The 
words  use4  are  to  be  consulted  no  further  than  is  necessary  to 
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determine  whether  the  instrument  of  conveyauce  is  a  lease  or 
an  assignment.  If  the  former,  the  lessor  may  be  subject  to 
an  implied  covenant  of  warranty  of  title  at  common  law.  If 
the  latter,  the  common  law  imposes  no  such  covenant  upon 
the  maker  of  the  instrument. 

This  point  is  well  settled  by  the  authorities,  and  is  clear 
when  tested  by  principle. 

Lord  Coke  says  :.  '*  But  before  the  statute  of  qvia  emptores 
terrarum,  if  a  man  had  given  lands  by  the  word  dedij  to  have 
and  to  hold  to  him  and  to  his  heirs,  of  the  donor  and  his 
heirSi  by  certain  services,  then  not  only  the  donor,  but  his 
heirs  also,  had  been  bound  to  warranty  ;  but  if  before  that 
statute,  a  man  had  given  lands  by  this  word  dedi,  to  a  man 
and  to  his  heirs  forever,  to  hold  of  the  chi^f  lordy  then  the 
feoffor  had  not  been  bound  to  warranty,  but  during  his  life, 

as  at  this  day  he  is." 
Co.  Litt.  dSi  a. 
The  meaning  of  this  is  stated  in  Note  332,  annexed  thereto, 
as  follows  :  **  The  warranty  in  this  instance  was  therefore  a 
consequence  of  tenure,  and  so  necessary  a  consequence  of  it, 
that  where  an  express  and  qualitied  warranty  was  introduced, 
it  did  not  restrain  or  circumscribe  the  implied  warranty. 
When  lands  were  granted  to  be  held  of  the  chief  lord  of  the 
fee,  there  the  tenancy  was  of  the  chief  lord,  and  no  tenure 
subsisted  between  the  grantor  and  the  grantee.  Warranty, 
therefore,  being  a  consequence  of  tenure,  did  not  hold  in 
these  cases  between  the  grantor  and  grantee,  as  there  was  no 
tenure  between  them  to  raise  it" 

And  see  Co.  Litt.  865  a,  note  316. 

The  words,  **  grant,  sell,  alien  and  confirm,"  even  when 
used  in  a  conveyance  in  fee,  before  the  statute  quia  emptores^ 
did  not  imply  a  covenant,  because,  as  granting  words,  they 
denoted  an  assignment,  and  not  a  lease.  And  after  that  sta- 
tute was  enacted,  the  word  dedi  ceased  to  have  the  effect  of 
implying  a  covenant  of  title,  because  it  cpuld  not  make  the 
conveyance  a  lease. 

4  Cruise  Dig.  880,  881,  896;  Frost  v.  Raymond,  2  Caines  R.  194^ 
195,  196. 
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In  leases  for  years,  there  is,  at  common  law,  an  implied 
covenant  on  the  part  of  the  lessor,  that  the  lessee  shall  hare 
the  possession  of  the*  premises  during  the  term,  for  the  pur- 
poses intended. 

Dexter  «.  Manly,  4  Gusli.  24;  2  Piatt  on  Leases,  0. 

It  has  been  held  in  Ke  w  York,  that  either  of  the  words  grant 
or  demise^  in  a  lease  for  years,  imply  a  warranty  or  covenant 
on  the  part  of  the  lessor  that  he  had  a  right  to  make  the 

•  ■ 

lease. 

Grannis  «.  Clark,  8  Cow.  86,  41;  Barney  «.  Keith,  4  Wen.  6Q2. 

There  is  no  apparent  reason  why  the  word  grant  or  demise^ 
more  than  other  words  which  might  create  a  lease,  should 
imply  a  covenant.  The  covenant  is  implied  because  the 
instrument  is  a  -lease,  and  not  by  reason  of  any  particular 
intention  to  make  a  covenant  to  be  inferred  from  the  word 
grant  or  demise* 

The  distinction,  in  this  respect,  between  a  lease  and  an 
,  assignment  was  very  distinctly  made  in  the  case  of  Waldo  v. 
Hall,  14  Mass.  486.  One  Parker  had  made  a  lease  to  the 
defendant  for  a  term  of  years,  and  the  defendant  assigned  the 
same  to  the  plaintiff,  using  the  words,  "  grant,  bargain,  sell, 
assign  and  set  over."  Before  making  the  lease,  Parker  had  made 
a  mortgage,  and  the  moilgagee,  after  the  lease  and  the  assign- 
ment, ejected  the  assignee  of  the  lessee  and  took  possession 
of  the  premises.  The  assignee  of  the  lessee,  the  plaintiff  in 
the  action,  then  brought  his  action  against  his  assignor  for 
breach  of  a  covenant,  ''  that  he  had  power  to  demise  and 
assign  the  premises  as  aforesaid."  As  there  was  no  express 
covenant  on  the  part  of  the  assignor,  the  plaintiff  relied  upon 
an  implied  covenant ;  and  the  only  question  was,  whether 
the  law  implied  a  covenant  upon  the  assignor  the  same  as  it 
did  upon  the  lessor. 

It  was  said  by  the  court  that  "  this  is  covenant  by  an 
assignee  against  an  assignor  upon  an  implied  covenant  in  law, 
for  an  eviction  by  an  older  title,  derived  from  the  original 
lessor ;  and  the  court  are  of  opinion  that  the  action  does  not 
lie."    It  was  further  remarked,  among  other  things,  that 
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'<  there  is  no  instance  produced,  nor  can  we  find  any,  of  an 
action  by  an  assignee  against  an  assignor,  upon  a  covenant  in 
law,  for  an  eviction  in  consequence  of  an  act  done  by  the 
original  lessor." 

See  alio,  Wffliimfl  <m  Beal  Prop.  871. 

There  is  an  old  case  to  the  same  effect. 

Landydftle  «.  Gbenejr,  Gro.  E.  157. 

There  !s  some  conflict  in  the  authorities  in  regard  to  leases 
for  years,  whether  they  are  still  subject  to  the  common  law 
rule  which  implies  a  covenant  on  the  part  of  the  lessor,  or 
whether  such  leases  are  embraced  in  the  statute.  In  Kinney 
▼.  WixUs,  14  Wen.  38,  it  was  decided  that  such  leases  were 
embraced  within  the  statute,  and,  therefore,  no  covenant  could 
be  implied  In  a  subsequent  case,  in  chancery,  it  was  decided 
otherwise.  A  lease  for  a  term  of  years  was  held  not  within 
the  statute,  on  the  ground  that  such  a  lease  was  not  a  convey- 
ance of  real  eeiate,  within  the  meaning  of  the  phrase,  as  used 
in  the  statute. 

Tone  V.  Braoe,  11  Paige,  586,509. 

The  view  of  the  chancellor  was  approved  of  in  the  court 
of  appeals  in  the  case  of  The  Mayor  of  Nw)  York  v.  Mabie, 
13  i\r.  y.  158,  159i  But  a  decision  upon  that  point  was  not 
necessary  to  the  disposition  of  the  case,  for  the  instrument 
there  in  question  was  only  a  lease  to  collect  wharfage  upon 
all  vessels  of  over  five  tons  burthen,  in  a  certain  district  in 
New  York.  And  it  was  very  properly  held  that  such  right 
was  incorporeal,  and  did  not  embrace  all  the  legal  incidents 
of  A  lease  of  lands. 

The  question  there  was,  whether  the  rule  which  implies 
covenants  of  right  and  title,  in  a  lease  of  land,  extends  to 
leases  of  incorporeal  rights.  The  court  decided  that  it  did, 
on  the  authority  of  8eddon  v.  Senate,  13  Ua^.  63,  before 
cited.  That  was  a  case  of  the  sale  of  a  patent  medicine,  with 
the  right  to  manufacture  and  vend  the  same.  The  contract 
was  an  indenture,  containing  stipulations  upon  both  sides. 
The  party  selling  the  right  was  to  have  a  certain  share  of 
the  profits  of  the  sale.    The  proprietor  of  the  medicine,  not' 
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withstanding  the  sale  of  the  right  to  make  and  vend,  con« 
tinned  to  make  and  vend  for  himself;  and  the  action  was' 
brought  for  breach  of  an  alleged  covenant  that  he  would  not 
do  so.  The  question  was  not  whether  the  law  implied  a 
covenant  to  that  effect  It  was  not  so  contended  on  the  part 
of  the  plaintiff.  The  question  was,  whether  there  was  not  an 
express  covenant  of  that  import  to  be  inferred  from  the  lan- 
guage and  purpose  of  the  agreement  And  it  was  decided 
that  the  intention  of  the  parties,  as  evinced  by  the  language 
and  puposes  of  the  contract,  was  that  the  vendor  of  the  right 
to  make  and  sell  should  not  make  and  sell  for  himself.  It 
was  remarked  by  one  of  the  judges  that  '*a  covenant  is 
nothing  more  than  an  agreement,  in  construing  which  we 
have  only  to  look  to  the  fair  meaning  of  the  parties  to  It ; 
and  if  the  agreement  were  in  substance  and  effect  that  the 
defendant  would  sell  and  assign  to  the  plaintiff  the  sole  right 
of  making  and  vending  the  medicine  for  his  profit,  and  that 
the  defendant  would  not  interfere  with  him  in  making  and 
vending  it|  that  raises  an  implied  covenant  on  the  part  of  the 
defendant  that  he  would  not  make  and  vend  it ;  and  if  he  do 
afterwards  make  and  vend  it,  it  is  a  breach  of  that  implied 
covenant"  • 

The  court,  in  the  case  of  The  Mayor  of  New  York  v.  McJne^ 
quoted  extensively  from  the  case  relied  upon,  and  sufficiently 
to  show  clearly  that  the  case  was  one  founded  upon  an 
express  covenant,  according  to  the  classification  of  covenants 
into  expresii  and  implied.  % 

The  case  was  evidently  in  point  to  sustain  the  action  before 
the  court  The  city  of  New  York  had  agreed  that  the  defend- 
ant might  collect  the  wharfage  in  a  certain  district,  for  which 
right  he  was  to  pay  a  certain  sum.  As  in  the  case  .of  the 
patent  medicine,  this  imported  an  agreement  that  the  city 
would  not  collect  the  wharfage.  It  amounted  to  an  express 
covenant  that  they  would  not  do  so.  It  was  not  necessary  to 
invoke  the  iedd  of  the  implied  covenant  of  the  feudal  law  in 
order  to  protect  the  rights  of  the  defendant.  The  parties 
were  in  no  feudal  relations,  and  in  no  relations  of  kindred 
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character.  The  operation  of  a  lease  of  lands,  and  the  opera* 
tion  of  a  lease  of  such  a  right,  are  widely  dissimilar.  Had 
the  city  leased  certain  lands,  and  then  disturbed  the  lessee  in 
the  enjoyment  thereof,  they  would  have  been  liable  in  tres- 
pass. In  the  case  before  the  court,  they  were  held  liable 
only  for  the  breach  of  an  executory  contract 

In  another  respect,  that  case  and  the  one  relied  upon  pre- 
sent nothing  analagous  to  the  implied  covenants  of  the  com- 
mon law.  They  contained  what  the  court  construed  to  be 
covenants  not  to  do  certain  things.  The  implied  covenants 
of  the  common  law,  after  the  abolition  of  military  tenures, 
did  not  embrace  such  covenants  as  bind  a  man  to  do  or  not 
to  do.  They  were  confined  to  a  warranty  of  the  rights  of 
the*  lessor  to  make  the  lease.  If  he  had  the  right  to  lease, 
any  encroachment  upon  the  rights  of  the  lessee  in  possession 
would  not  expose  him  to  an  action  for  a  breach  of  the  implied 
covenant  If  any  other  person  encroached,  he  would  not  be 
liable.  The  implied  covenant  of  the  common  law  was  never 
construed  to  embrace  the  wrongful  acts  of  the  lessor,  or  of 
any  third  person.  The  remedy  of  the  lessee  in  possession 
was  not  to  be  found  in  such  cases,  in  an  action  upon  the  cove- 
nants of  the  lessor,  whether  express  or  implied.  The 
aggressors  were  liable  in  trespass. 

The  court  was,  therefore,  undoubtedly  right  in  holding 
that  the  covenants,  in  the  case  before  them,  were  not  within 
the  prohibition  of  the  statute.  There  was  no  conveyance  of 
any  real  estate  in  the  contract  in  .suit,  and  no  implied  cove- 
nants, such  as  were  contemplated  in  the  statute. 

The  discussion  of  the  question,  whether  leases  for  years 
were  embraced  in  the  statute,  cannot  be  regarded  as  autho- 
rity, except  that  it  is  the  expression  of  a  learned  jurist's 
opinion,  made  under  the  impression  that  it  was  an  important 
point  in  the  case. 

His  argument  turns  upon  the  position  that  the  estate  of  a 
tenant  for  years  is  not  real  estate,  within  the  qieaning  of  the 
statute. 

That  it  was  not  real  estate  at  common  law,  in  aadont 
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times,  will  not  admit  of  serious  question.  At  least,  it  was 
not  real  estate  in  the  legal,  technical  8en;se  of  the  word,  as 
distinguished  in  the  feudal  law. 

The  statute  has  defined  the  term  real  estate,  as  it  is  used 
in  the  chapter  which  contains  the  section  against  implied 
covenants  in  conveyances  of  real  estate,  as  co-esttensive  with 
lands,  tenements  and  hereditaments. — (1  H.  8.  750,  §  10.) 
In  Kinney  v.  Watts,  the  court  relied  upon  the  provision  of  a 
section  in  another  chapter,  which  defined  the  term  "real 
estate,"  as  used  in  that  chapter,  to  be  co*eztensive  in  meaning 
with  "  lands,  tenements  md  hereditaments,  and  as  embracing 
all  chattels  real,  except  leases  for  a  term  not  exceeding  three 
years.-'  The  provision  in  the  last  named  chapter,  instead  of 
justifying  the  decision  of  the  court,  would  seem  to  be  an 
unanswerable  argument  against  it  It  is  certainly  reasonable 
to  conclude  that  the  legislature  intended  to  embrace  terms 
for  years  in  the  last  named  chapter,  except  terms  less  than 
three  years,  and  that  they  did  not  so  intend  in  the  first 
Indeed,  that  conclusion  is  apparently  irresistible,  |uid  deci- 
sive upon  the  question. 

The  case  of  Carter  v.  Bttrr,  39  Barb.  59,  has  applied  the 
statute  to  a  lease  for  years,  and  denied  that  there  was  an 
implied  covenant  on  the  part  of  the  lessor ;  but  it  was  done 
under  the  obviously  erroneous  impression,  that  the  lease  was 
a  lease  in  fee,  and,  therefore,  was  a  conveyance  of  real  estate, 
within  the  statute.  The  lease,  in  that  case,  itas  *'  for  the  term 
of  five  years  from  the  first  day  of  April  next,"  or  from  such 
time  as  the  premises  shall  be  ready  for  use,  with  an  under- 
standing therein  expressed,  that  it  should  be  perpetual ;  sub- 
ject to  the  provision,  that  at  the  expiration  of  five  years,  or 
at  any  time  thereafter,  on  a  one  year's  notice  in  writing,  the 
lessees  might  surrender  the  premises,  and  be  thereafter 
absolved  from  all  its  conditions.  The  contract  was  evidently 
a  lease  for  five  years,  and  after  that  a  lease  from  year  to  year, 
with  a  provision  requiring  twelve  months'  notice  to  termi- 
minate  it,  instead  of  six,  which  the  law  would  have  required, 
in  the  absence  of  any  provision  in  regard  to  it.     The  case 
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cftonot  be  regarded  as  authority  that  a  lease  for  years  is 
within  the  statute,  because  of  the  mistaken  impression  on  the 
part  of  the  court,  that  it  was  a  grant  in  fee. 

But  for  the  peculiar  phraseology  of  the  statutes,  there 
would  be  some  difficulty  in  assigning  a  good  reason  why 
terms  for  years  should  be  excluded  from  the  operation  of 
the  statute  which  prohibits  the  implied  covenants  of  the 
common  law ;  especially  since  a  tenant  for  years  is  allowed 
to  maintain  ejectment  in  his  own  name  against  any  one 
wrongfully  in  possession.  If  the  atatute  is  not  to  be  applied 
to  leases  for  years,  there  are  no  leases  to  which  it  is  appli- 
cable, except  leases  for  life.  It  has  no  practical  application 
to  leases  in  fee,  for  such  leases  cannot  be  made  by  one  indi- 
vidual  to  another,  but  only  by  the  State. 

It  seems  to  have  been  sometimes  regarded  as  inexplicable, 
that  the  words  do  or  dedi^  in  a  feofBtnent,  should  imply  a 
covenant,  because  that  word  signified  a  donation  or  gift.  The 
tnie  explanation  doubtless  is,  that,  in  the  early  days  of  the 
feudal  system  in  £nglapd,  the  word  do  did  not  impoit  a  gift 
in  the  ordinary  sense  of  the  word.  It  signified  a  contract  on 
the  part  of  the  donor,  and  not  a  mere  gift  It  may  have 
been  selected  to  beget  the  idea  of  donation  as  a  token  or 
expression  of  the  great  distance  between  the  feudal  lord  and 
his  vassal,  in  their  social  relations,  as  those  relations  were 
regarded  to  exist  The  idea  probably  was,  that  the  act  of 
making  the  compact  was  a  condescension  on  the  part  of  the 
lord,  and  therefore  better  expressed  as  a  donation.  But  in 
the  law,  it  was  none  the  less  regarded  as  a  contract,  with  cer- 
tain obligations,  which  the  parties  were  respectively  required 
to  fulfill.  , 

There  was  a  statute  upon  this  subject  passed  in  England 
in  1272,  4  Edw.  /,  cL  6,  called  the  statute  de  biganus.  This 
statute  provided,  that  in  deeds  wherein  is  contained  dedi  et 
concessi  without  homage,  or  ivithout  a  clause  of  wan*anty,  and 
to  be  holden  of  the  givers  and  their  heirs  by  certain  services, 
it  is  agreed  that  the  givers  and  their  heirs  shall  be  bound  to 
warranty^  and  where  is  contained  dedi  et  concessit  to  be 


398  THE  LAW  OF  SEAL  PBOPEBTT. 

holden  of  the  chief  lords  of  the  fief,  or  of  others,  and  not  of 
the  feoffors  or  of  their  heirs,  reserving  no  service,  without 
homage,  or  without  the  aforesaid  clause,  their  heu^s  shall  not 
be  bounden  to  warranty,  notwithstanding  the  feoffor  during 
his  own  life,  by  force  of  his  own  gift  shall  be  bound  to 
warranty. 

It  was  said,  in  Frost  v.  Raymond^  2  Caines  R.  193,  that 
this  statute  was  only  declaratory  of  the  common  law. 

It  is  held,  however,  to  have  changed  the  common  law  in 
one  particular ;  that  is.  Id  making  the  grantor  liable  to 
implied  warranty,  during  his  life,  where  the  gift  created  no 
tenure  between  the  grantor  and  grantee. 

See  Note  1  to  WiUiams  on  Real  Prop.  866, 2d  Am.  ed.  by  R&wle. 

That  view  of  the  statute  is  probably  the  correct  one, 
because,  even  in  that  particular,  the  grantor  would  not  be 
liable  to  implied  warranty  within  the  principle  of  the  com- 
mon law,  for  he  was  an  assignor,  and  not  a  lessor.  The  pur- 
pose of  the  statute  was  to  make  him  liable  during  his  life. 

A  few  years  later,  1290,  the  statute  quia  emptores  was 
passed,  which  did  away  with  implied  warranties  as  to  con- 
veyances of  estates  in  fee,  and  very  much  limited  the  opera- 
tion of  the  statute  de  bigamis, 

SECTION    II. 

COVENANTS   RUNNING  WITH  THE  LAND. 

1.  The  phrase  covenants  running  with  Uie  land  is  an  unfoi 
tunate  one,  in  one  respect.  It  has  grown  into  use  to  indicate 
two  things  entirely  different  from  each  other,  namely :  The 
liability  of  a  person,  other  than  the  covenantor,  to  perform 
the  covenant,  and  the  right  of  a  person,  other  than  the  cove- 
nantee, to  sue  the  covenantor.  These  two  things  rest  upon 
rules  and  principles  so  unlike  that  the  application  to  them 
of  a  common  phrase  has  led  to  a  confusion  of  ideas,  which  is 
scarcely  equalled  in  this  country  in  any  other  department  of 
the  law. 

A  distinction  between  the  two  is  sometimes  attempted  by 
indicating  the  one  class  as  those  which  run  with  the  land  as 
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a  burden ;  and  the  other,  as  those  which  run  with  the  land 
as  a  benefit  But  this  distinction  does  but  little  towards 
expressing  the  real  difference  between  them.  The  two  things 
embrace  two  different  subjects,  are  founded  upon  different 
principles,  originated  at  different  times,  and  were  forced  into 
existence  by  different  circumstances  and  exigencies,  and  there- 
fore necessarily  require  separate  and  distinct  examinations. 

Covenants  which  are  said  to  run  with  the  reversion,  when- 
ever the  gi'antee  of  the  reversion  acquires  the  right  to 
demand  their  fulfillment,  are  not  within  the  clhss  of  covenants 
which  ore  said  to  run  with  the  land  as  a  benefit.  It  will  be 
made  apparent  in  the  progress  of  this  article  that  no  covenant 
can  be  made  a  burden  upon  an  estate  without  at  the  same 
time  becoming  a  benefit  to  the  owner  of  the  reversion  of  that 
estate.  Covenants  cannot  run  with  the  laud  as  a  burden 
unless,  at  the  time  the  covenants  were  made,  the  covenantee 
had  the  reversion  of  the  estate,  upon  which  the  covenants 
were  to  run  as  a  burden.  While  as  to  that  class  of  cove- 
nants, which  are  distinguished  as  covenants  that  run  with  the 
land  as  a  benefit,  they  are  a  burden  neither  upon  any  land 
nor  upon  any  right  or  interest  in  land,  present  or  reversion- 
ary. They  are  personally  binding  on  no  one  except  the  cove- 
nantor. Covenant  for  title  by  a  vendor  of 'an  estate  to  his 
vendee,  is  an  example  of  this  class  of  covenants.  The  one 
class  of  covenants  is  of  feudal,  and  the  other  of  commercial 
origin. 

Having  thus  pointed  out,  generally,  the'  distinction  between 
the  two  classes  of  covenants,  which  are  included  in  the  phrase 
covenants  running  with  land,  we  propose  to  give  to  each  a 
separate  and  distinct  examination,  and  in  this  chapter  will 
consider  only  one  class. 

CovenanU  running  tvith  the  land  as  a  burden : 

Eebst  :  The  general  rules  upon  this  subject  seem  to  have 
been  first  stated,  in  a  formal  manner,  in  Spencer's  case. 

6  Coke  R.  16;  1  Smith's  Leading  Gases,  22. 

The  first  resolution  of  that  case  declares  that  **  when  the 
covenant  extends  to  a  thing  in  esse,  parcel  of  the  demise,  the 


400  THE  LAW  OF  HEAL  FBOFEBTT. 

thing  to  be  done  by  force  of  the  covenant  is  quodam  modo 
annexed  and  appurtenant  to  the  thing  demised,  and  shall  go 
with  the  land,  and  shall  bind  the  assignee,  although  he  be 
not  bound  by  express  words." 

The  rule  thus  expressed  has  been  accepted  as  correct,  both 
in  England  and  in  this  country,  but  is  so  generally  stated  as 
not  to  be  readily  understood  in  all  its  requirements.  . 

In  Bally  v.  Welh,  3  Wilson,  26,  it  is  said  :  "  There  must 
always  be  a  privity  between  the  plaintiff  and  defendant  to 
make  the  defendant  liable  to  an  action  of  covenant  The 
covenant  must  respect  the  thing  granted  or  demised.  When 
the  thing  done,  or  omitted  to  be  done,  concerns  the  land  or 
estate,  that  is  the  medium  which  creates  the  privity  between 
the  plaintiff  and  defendant ;  as  if  lessee  for  life  covenants  for 
him,  his  executors  and  administrators,  to  build  a  wall  within 
bis  term,  and  afterwards  he  assigns  over  his  estate,  the 
grantee  of  the  reversion  shall  have  covenant  against  assignees  ; 
and  notwithstanding  the  covenants  want  the  word  assigns, 
ye^t  every  assignee,  by  accepting  the  possession,  hath  made 
himself  subject  to  all  covenants  concerning  the  land,  but  not 
to  collateral  covenants." 

In  Webb  v.  Russell,  3  Term  R.  402,  it  is  said  that  *-it  is 
not  sufficient  that  a  covenant  is  concerning  the  land,  but  in 
order  to  made  it  run  with  the  land,  there  must  be  a  privity 
of  estate  between  the  covenanting  parties. 

In  Vyvyan  v.  Arthur,  1  Banu  &  Cress.  417,  it  is  held  that 
"  the  general  principle  is,  that  if  the  performance  of  the  cove- 
nant be  beneficial  to  the  reversioner,  in  respect  of  the  lessor's 
demand,  and  to  no  other  person,  his  assignee  may  sue  upon 
it ;  but  if  it  be  beneficial  to  the  lessor,  without  regard  to  his 
continuing  owner  of  the  estate,  it  is  a  mere  collateral  cove- 
nant, upon  which  the  assignee  cannot  sue." 

Such  is  the  general  rule  ui  regard  to  that  class  of  covenants 
which  are  said  to  run  with  the  land  as  a  burden.  Although 
somewhat  differently  stated  by  the  several  authorities,  the 
rule  is  the  same  in  all,  and  is  none  the  less  strictly  applicable 
to  that  class  of  covenants  which  attach  as  a  burden,  because 
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in  some  of  the  cases  the  point  in  dispute  was  not  the  liability 
of  the  defendant,  but  the  right  of  the  plaintiff  to  sue  upon 
the  covenant  As  thus  stated,  the  rule  has  been  adopted 
and  applied  very  generally.  Among  the  leading  oases  in 
this  country  are : 

AUon  «.  OulTer,  8  Benio,  284;  Dolph  v.  White,  12  N.  T.  296 1 
Hurd  «.  Gnrtis,  19  Pick.  469$  Taylor  v.  Owen,  2  Black's  B. 
801 ;  and  IngersoU  v.  Sergeant,  1  Wharton,  887. 

It  should  be  borne  in  mind  that  the  jSrst  if  not  the  chief 
point  to  be  determined,  is  not  how  and  when  the  covenantor 
becomes  liable,  but  how  and  when  his  covenant  becomes 
equally  binding  on  others.  It  is  easy  to  understand  that  the 
covenantor  is  liable  upon  such  contracts  as  upon  all  others, 
by  force  of  that  rule  of  the  law  which  binds  a  man  to  do  as 
he  has  agreed.  As  it  is  generally  expressed  in  the  books,  he 
is  liable  by  reason  of  privity  of  contract.  But  persons  other 
than  the  covenantor  cannot  be  majde  liable  without  applying 
another  and  a  different  rule.  That  there  is  a  rule  of  law 
which,  when  applicable,  makes  third  p^iBons  personally  liable, 
is  undeniable.  That  such  rule  does  not  apply  to  every  instru- 
ment containing  covenant,  nor  to  all  the  covenant  indis- 
criminately  in  any  instrument,  is  equally  certain. 

So  far,  there  is  no  debatable  groimd.  The  ground  of 
debate  and  litigation  has  been  chiefly,  if  not  entirely,  limited 
to  the  determination  of  the  point  when  that  rule  of  law  is 
applicable.  It  is  usually  said,  that  it  applies  where  there  is 
lEi  privity  of  estate  between  the  parties ;  that  is,  where  the 
party  claiming  the  benefit  of  the  covenant  is  in  privity  of 
estate  with  the  party  against  whom  he  makes  the  claim ; 
and  that  it  applies  nowhere  else.  The  doctrine  thus  stated 
is  as  well  settled  as  anything  can  be  by  authority,  as  will 
appear  before  the  close  of  this  chapter.  Indeed  it  may  be 
truly  said,  that  it  has  never  been  seriously  questioned,  either 
in  adjudicated  cases,  or  by  elementary  writers,  in  this  coimtry 
or  in  England. 

To  master  the  subject,  therefore,  we  have  only  to  under- 
stand what  iB  meant  by  privity  of  estate,  how  it  is  made  up, 

26 
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and  who  are  parties  to  such  a  rektion.  In  arrivmg  at  such 
a  result,  there  are  many  things  to  be  understood  and  borne 
in  mind.  We  must  know  what  is  meant  by  individual  pro- 
perty in  lands,  how  such  property  is  acquired,  and  how  held ; 
that  individuals  do  not  own  lands  as  they  own  personal  pro- 
perty ;  that  they  have  no  such  thing  as  absolute  ownership 
of  lands ;  that  the  absolute  and  ultimate  right  of  property 
in  and  to  all  the  lands  within  the  territoiy  of  the  State,  is  in 
tlie  State,  and  always  remains  there ;  that  it  never  passes 
from  the  State,  and  cannot  be  made  to  pass,  to  an  individual, 
either  by  lapse  of  time,  or  by  any  instrument  of  conveyance. 

The  People  v.  Trinity  Church,  22  N.  T.  47-,  4  Kent  Com.  424; 
2  Bl.  Com.  61;* The  People  v.  Conklin,  2  Hill,  74;  Sims  v. 
Humphrey,  4  Denio,  187,  18S;  Englishbe  v.  Helmnth,  8  N  Y. 
294;  DePeyster  v.  Michael,  6  N.  Y.  467;  St.  John  v.  West,  4 
How.  Pr.  R.  829^38. 

It  must  be  remembered  that  individual  rights  in  land  rest 
upon  a  contract,  and  continue  to  exist  only  so  long  as  is  pro- 
vided by  the  terms  of  the  contract  This  is  a  familiar  idea 
in  regard  to  estates  for  life  and  terms  for  years.  As  to 
estates  in  fee,  we  call  the  tenant  the  landowner,  although  it 
is  equally  true  that  he  has  nothing  but  a  contract  right  of 
possession.  When  the  right  of  possession  is  fixed,  as  it  is  in 
all  estates  in  fee,  to  continue  until  such  time  as  the  tenant 
shall  die  intestate,  and  without  heirs  who  have,  by  the  laws 
of  the  State,  capacity  to  hold  a  fee,  it  is  an  estate  in  fee*;  and 
is  regarded  as  the  highest  estate  known  to  our  laws.  But  it 
is  as  true  of  such  an  estate,  as  of  one  limited  for  life  or  years, 
that  it  is  nothing  more  than  a  contract  right  of  possession. 
The  reason  or  cause  which  has  led,  in  this  coimtry,  both  law- 
yers and  laymen  to  regard  a  tenant  in  fee  the  landowner,  is, 
because  his  tenure  is  allodial,  instead  of  feudal.  It  is  true, 
that  an  individual  may  show  that  he  has  a  title  in  fee  by 
proving  occupancy  under  claim  of  such  title  for  twenty  years. 
But  this  mode  of  establishing  title  is  only  a  mode  of  evi- 
dence, and  operates  by  being  taken  as  sufficient  proof  of  a 
grant  by  the  State. 

It  must  also  be  borne  in  mind  that  the  gi*ant  of  an  estate 


00TENANT8  BUNMIlfQ  WITH  LAND.  408 

in  fee  18  a  contract  within  the  provisions  of  the  constitution 
of  the  United  States,  which  prohibits  a  State  from  passing 
any  law  impairing  the  obligation  of  contracts ; 

Fletcher  v.  Peck,  0  Granch,  87, 188;  New  Jersey  «.  Wilson,  7  id. 
164;  The  People  v.  Piatt,  17  John.  196;  Atwater  v.  Wood- 
bury, 6  Conn.  228,  280;  Osborne  v.  Humphrey,  7  Conn.  841; 
Story  on  the  Gonstitation,  $  1876. 

and  is,  therefore,  a  contract  to  all  intents  and  purposes. 

An  examination  of  these  authorities  will  be  entirely  con- 
vincing that  the  owner  of  an  estate  in  fee,  like  the  owner  of 
an  estate  for  life,  or  of  a  term  for  years,  has  only  a  contract 
right  of  possession  of  the  lands  he  claims,  differing  not  at  all 
in  that  respect  from  a  lease  for  life  or  years,  and  only  differ- 
ing in  the  time  to  which  the  right  of  possession  is  limited  by 
the  terms  of  the  contract.  All  these  contracts  are  subjected 
to  the  same  rules  of  construction  in  regard  to  the  subject  of 
covenants  running  with  the  land  as  a  burden,  except  so  far 
as  the  statutes  have  expressly  otherwise  provided. 

Seoond  :  To  lohat  class  of  contracts  the  rule  applies : 

The- rule  of  the  common  law,  which  makes  the  covenant  of 
one  person  personally  binding  on  another,  not  being  applica- 
ble to  all  coiftracts  touching  or  concerning  lands,  the  first 
point  which  presents  itself,  in  the  examination  of  the  subject, 
is  to  determine  to  what  contracts  the  rule  is  applicable. 
There  are  contracts  executory  and  contracts  executed ;  and 
contracts  executed  are  divided  into  contracts  of  lease  or 
demise,  and  contracts  of  assignment  All  the  contracts  con- 
cerning lands  belong  to  one  of  those  three  general  classes  ; 
and  the  question  is,  to  which  of  the  three,  as  thus  classified, 
does  this  rule  of  the  feudal  law  apply,  or  does  it  apply  to 
them  all  alike  7 

1.  It  applies  to  all  contracts  of  lease  or  demise,  except 
where  the  common  law  has  been  changed  by  statute.  The 
rule  in  Spencer's  case  names  that  class  of  contracts  as  within 
the  rule,  and  names  no  others.  The  assignee  of  the  lessee  is 
in  privity  of  estate  with  the  owner  of  the  reversion,  and  is 
said  to  be  liable  by  reason  of  that  privity.  He  is  not  liable 
by  the  same  rule  of  law  which  binds  him  to  fulfill  his  own 
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agreements.  He  is  not  in  privity  of  contract,  for  he  was  not 
a  party  to  the  making  of  the  contract.  It  is  not  difficult  to 
understand  the  relation  called  privity  of  estate,  as  constituted 
in  such  case.  Sugden,  in  his  work  on  Vendors,  713,  714, 
explains  the  phrase  as  follows  :  '*  There  are  three  manner  of 
privities,  viz  :  1.  Privity  in  case  of  estate  only*  2.  Privity 
in  respect  of  contract  only.  3.  Privity  in  respect  of  e^ate 
and  contract  together.  The  first,  viz.,  privity  of  estate  only, 
as  between  the  grantee  of  the  lessor's  reversion  and  the  lessee, 
or  between  the  lessor  and  the  assignee  of  the  lessee,  for  no 
contract  was  made  between  them*  The  second,  viz.,  privity 
in  respect  of  contract  only,  which  is  personal  privity,  and 
extends  only  to  the  person  of  the  lessor  and  the  person  of 
the  lessee^  as  between  the  lessor  and  the  lessee,  after  the 
latter  has  assigned  over,  for  the  privity  of  contract  remains, 
although  the  privity  of  estate  is  destroyed ;  and  yet  this  is 
between  the  lessor  and  lessee  only,  for  in  the  very  case,  viz., 
an  assignment  by  the  lessee,  there  is  no  privity  of  contaract 
between  the  lessor  and  the  assignee,  but  there  is  a  privity  of 
estate  between  them.  Third,  viz.,  privity  in  respect  of  con- 
tract and  estate  together,  as.  between  the  lessor  and  the 
lessee  himself." 

From  the  author's  own  exposition,  it  is  obvious  that  there 
are  only  two  IdndB  of  privity,  namely,  privity  of  contract  and 
privity  of  estate.  His  third  privity  is  constituted  by  the 
joining  of  both  between  the  same  parties.  It  is  clear,  also, 
that  the  one,  namely,  privity  of  contract,  is  not  assignable, 
but  remains  between  the  lessor  and  the  lessee  after  the  privity 
of  estate  is  transferred  to.  exist  between  other  parties*  In 
stating  that  the  privity  of  contract  remains,  the  autiior  evi- 
dently naeant  only  that  the  lessee  would  remain  liable  upon 
his  personal  covenant  after  he  had  assigned  the  estate. 

In  WaUoH  v«  Oronly^  14  Wen*  64,  it  was  said  by  Suther- 
land, J.,  in  delivering  the  opinion  of  the  court,  that  **  a  lessee 
continues  always  liable  upon  the  covenants  contained  in  the 
lease,  by  virtue  of  the  privity  of  contract,  notwithstanding 
any  assignment  which  he  may  make.    His  liabilitjTi  i|i  IKm>fOt 
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to  covenants  which  run  with  the  land,  rests  both  upon  the 
privity  of  contract  and  of  estate.  Of  the  first,  he  cannot 
divest  himself  by  assignment.  Covenant  for  rent,  therefore, 
may  always  be  maintained  against  the  lessee  br  his  represen- 
tatives, although  he  may  have  accepted  rent  of  the  assignee." 

In  Awiol  V.  MillSf  4  Term  li.  98,  Lord  Kenyon,  Ch.  J,, 
said :  "  It  is  extremely  clear  that  a  person  who  enters  into 
an  express  covenant  in  a  lease  continues  liable  on  his  cove* 
nant,  notwithstanding  the  lease  be  assigned  over."  But  this 
rule  extends  only  to  cases  where  there  are  express  covenants. 

The  same  rule  was  adopted  in 

Post  V.  Jackson,  17  John.  289$  and  in  Bachelor  v.  Gage,  Gro.  Car. 
188. 

Another  elementary  writer  defines  privity  of  estate  as  "  the 
result  of  tenure.  It  subsists  by  the  virtue  of  the  relation  of 
landlord  and  tenant." 

2  Piatt  on  Leases,  861. 

It  is  not  with  the  liability  of  the  lessee  we  are  now  dealing, 
but  with  the  liability  of  the  assignee  ;  and  we  have  seen  that 
the  obligations  of  the  latter  rest  upon  the  relation  called  the 
privity  of  estate.  It  is  evident  that  that  is  a  contract  rela- 
tion as  strictly  as  a  privity  of  contract  The  parties  thus 
related  are  connected  by  the  contract,  so  far  as  the  land  is 
concerned,  in  the  same  manner  as  the  pailies  who  made  the 
contract  Take  for  example  the  tenant  in  fee  of  the  State, 
holding  by  an  immediate  grant  from  the  State.  The  grant, 
as  a  contract  of  the  State,  secures  to  him  a  continuing  right 
of  possession.  He  is  the  party  of  the  second  part  to  the  con- 
tract, and  the  State  is  the  party  of  the  first  part.  Between 
the  parties  there  is  a  double  relation,  the  one  called  the  privity 
of  contract,  and  the  other  the  privity  of  estate.  When  this 
tenant  in  fee  assigns  all  his  estate  to  another,  he  transfers  the 
pri^ty  of  estate,  but  does  not  transfer  the  privity  of  contract 
His  liability,  so  far  as  it  rested  upon  the  privity  of  estate,  is 
transferred  to  his  assignee,  but  his  liability  resting  on  the 
privity  of  contract  remains.  His  assignee  becomes  the  tenant 
in  fee  of  the  State  in  his  place,  and  is  secured  in  his  rights  by 
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the  same  contract  of  the  State,  and  is,  therefore,  said  to  be  in 
privity  of  estate.  When  this  second  tenant  assigns,  he  trans- 
fers the  privity  of  estate,  and  ceases  to  be  liable  upon  the 
conti'act,  because  he  ceases  to  have  connection  with  the  con- 
tract He  had  but  one  relation,  the  privity  of  estate,  and  has 
parted  with  that,  and  thus  become  a  stranger  to  the  transac- 
tion. Such  would  be  the  result  under  the  operation  of  the 
feudal  or  common  law. 

If  this  tenant  in  fee  makes  a  lease  for  years,  he  creates 
another  right  or  estate.  His  lessee  takes  the  right  of  posses- 
sion under  the  new  contract  of  lease.  The  lessor  still  remains 
the  party  of  the  second  part  to  the  grant  of  the  State.  So 
far  as  concerns  his  relation  to  the  State,  his  position  remains 
unchanged  by  his  lease  for  years.  Out  by  reason  of  his 
thereby  parting  with  the  immediate  right  of  possession,  his 
right  under  the  contract  of  the  State  is  called  the  reversion  ; 
that  is,  it  is  a  right  to  the  lands  whereby  he  can  resume  the 
possession  at  the  termination  of  his  lease  for  years.  This 
lease  for  years  creates  an  additional  privity  of  contract  and 
an  additional  privity  of  estate.  When  the  lessee  for  years 
assigns  his  tenancy,  his  assignee  holds  the  possession  under 
the  contract  of  lease  for  years,  and  is  thus  said  to  be  in  pri- 
vity of  estate  with  the  lessor,  who  is  the  tenant  of  the  State. 
If  the  lessor  assigns  his  estate  in  fee,  he  is  said  to  assign  his 
reversion,  and  his  assignee  becomes  the  party  to  the  relation 
of  privity  of  estate  with  the  assignee  for  the  term  for  years. 
The  tenant  for  years  in  such  case  holds  possession  under  the 
contract  of  lease,  of  which  the  grantee  of  the  reversion  has 
become  the  party  of  the  first  part  by  becoming  the  assignee 
and  party  of  the  second  part  of  the  grant  in  fee  of  the  State. 
If  rents  are  reserved,  they  belong  to  the  owner  of  the  rever- 
sion, and  the  assignee  of  the  term  is  liable  to  pay  them. 
There  is  a  contract  existing  between  the  parties,  which, 
although  made  by  others,  has  come  to  the  parties  by  assign- 
ment. Under  that  contract,  the  one  party  holds  of  the  other 
the  right  of  possession  to  the  lands,  and,  therefore,  is  liable 
thereupon  to  fulfill  all  the  stipulations  or  covenants  contained 
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therein,  touching  or  concerning  the  premises.  Such  cove- 
nants are  said  to  run  with  the  land  as  a  burden,  and  such 
is  the  manner  qf  theii*  running.  The  relation  thus  formed 
between  the  parties  is  called  privity  of  estate,  and  constitutes 
the  relation  of  landlord  and  tenant.  Such  is  the  conven- 
tional mode  of  constituting  that  relation,  and  there  is  no 
other. 

1  Piatt  on  Leases,  0  to  18;  Preston  on  Ponveyancing,  124;  Tay- 
lor's Lan.  and  Ten.  §  16;  Hope  v.  Booth,  1  B.  &  Adol.  4;  20 
E.  C.  L.  574;  Parmenter  v.  Webber,  8  Taunt.  598;  Sackett  v, 
Barnum,  22  Wend.  605;  Sims  v.  Humphrey,  4  Denio,  188; 
Everston  v.  Sutton,  5  Wen.  284;  The  People  v.  Simpson,  28 
N.  Y.  65. 

There  is  no  doubt  that  the  rule  of  law  which  makes  cove- 
nants run  with  the  land  as  a  burden,  applies  to  all  leases  of 
lands,  where  the  common  law  system  obtains,  except  where 
the  statute  has  provided  against  such  application.  So  far, 
there  seems  to  be  a  uniform  concurrence  of  all  the  authorities. 

2.  It  should,  however,  be  borne  in  mind,  that  the  cove- 
nant, in  such  case,  only  binds  the  assignee,  and  does  not 
reach  persons  in  possession  as  under-tenants,  or  those  who 
have  acquired  an  interest  in  any  way,  except  by  assignment. 
The  under-lessee  or  under-tenant  holds  under  another  con- 
tract, and  is  not,  therefore,  in  privity  of  estate  under  the  first 
lease.  It  has  been  a  doctrine,  settled  ever  since  the  decision 
of  Holford  V.  Hatch,  Dovgl,  i2.  183,  that  a  landlord  cannot 
maintain  an  action  of  covenant  for  rent  against  an  under- 
tenant 

Upon  the  same  principle,  it  was  held,  in  QvackeiAush  v. 
Clarke,  12  Wen.  555,  that  the  defendant  was  not  liable  upon 
a  lease  for  years,  because  no  assignment  had  been  made  to 
him',  although  he  was  in  possession,  and  had  purchased  the 
rights  of  the  lessee,  had  received  from  him  the  lease,  and  had 
declared  himself  owner  of  the  premises.  The  court  remarked, 
that  "  as  the  liability  of  the  assignee  rests  upon  his  estate,  it 
is  clear  that,  when  it  is  shown  that  no  estate  is  vested  in  the 
defendant,  it  follows  that  he  is  not  liable  as  assignee." 

These  cases  also  serve  to  illustrate  what  is  meant  by  the 
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tenn  privity  of  estate.  The  person,  to  be  liable  as  assignee, 
must  hold  the  land  under  the  lease  containing  the  covenant ; 
that  iS|  he  must*  have  become  the  party  of  the'  second  part 
thereto,  by  means  of  the  assignment.  A  right  or.  interest 
acqtiired  in  any  other  manner  will  not  make  him  liable. 

There  is  an  elementary  rule  that  *'  where  a  man,  upon  gift 
or  lease,  will  reserve  to  him  a  rent  service,  it  behooveth  that 
the  reversion  of  the  lands  smd  tenements  be  in  the  donor  or 
lessor.  For  if  a  man  will  make  a  feoffinent  in  fee,  or  will 
give  lands  in  tail,  the  remainder  over  in  fee  simple,  without 
deed,  reserving  to  him  a  certain  rent,  this  reservation  is  void, 
for  that  no  reversion  remains  in  the  donor,  and  such  tenant 
holds  his  land  immediately  of  the  lord,  of  whom  his  donor 
held." 

Lftt.  sec.  216;  Co.  Lftt.  U2b 

This  shows,  also,  that  it  is  indispensable  that  a  covenant, 
in  order  to  run  with  an  estate  as  a  burden,  must  be  incident 
as  a  benefit  to  the  immediate  reversion  of  that  estate.  At 
least  the  covenantee  must  have  been  the  owner  of  the  rever- 
sion when  the  covenant  was  made.  It  is  a  familiar  rule  that 
rent  is  incident  to  the  reversion,  and  it  is  equally  true  of  all 
covenants  in  a  lease  concerning  the  premises.  The  lessor 
must  be  the  covenantee,  or  the  covenant  will  not  attach  to 
the  estate  to  bind  the  assignee.  If  the  covenant  be  made  to 
pay  to,  or  do  for,  another,  it  may  be  good  as  a  personal  con- 
tract, but  will  not  bind  the  assignee. 

Dolph  V.  White,  12  N.  Y.  296. 

The  principle  of  that  distinction  is  obvious.  No  one  but 
the  lessor  can  be  the  reversioner,  for  the  reversion  is  the 
right  left  in  the  lessor  after  he  has  made  a  lease ;  and  no  one 
but  the  lessor  and  his  grantees  of  the  reversion  can  be 
brought  within  the  relation  called  privity  of  estate.  Conse- 
quently, unless  the  covenant  was  made  to  the  lessor,  it  could 
not  be  connected  with  the  privity  of  estate  ;  that  is,  it  would 
not  be  incident  to  the  contract  under  which  the  land  was  held 
by  the  tenant,  and  would  be  no  part  of  that  conti*act. 

It  has  never  been  questioned,  at  common  law,  that  the  rule 
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which  makes  oovenants  run  with  the  land  as  a  burden,  applies 
to  a  contract  of  lease.  A  general  retrospect  as  to  the  rule 
itself,  and  its  origin,  points  directly  to  that  conclusion.  It  is 
one  of  the  distinguishing  features  of  feudalism,  beginning 
with  the  feudal  system,  and  ending  wherever  that  system  ends. 
It  needs  no  argument  to  show  that  a  covenant  which  runs 
with  the  land  as  a  burden  rests  upon  a  rule  of  law  which 
makes  the  lessee's  agreement  binding  on  his  assignee,  and 
upon  any  person  who  may  succeed  to  his  estate  in  the  land. 
It  is  said  to  run  as  a  burden  because  it  is  nuide  by  law  to 
bind  all  who  may  succeed  to  the  estate.  The  same  thing  may 
be  as  well  expressed  by  saying  that  the  law  makes  the  agree* 
ment  of  the  lessee  a  personal  servitude,  and  attaches  it  as 
such  to  the  land.  It  is  precisely  that  rulp  which  constitutes 
ttie  essence  of  feudalism,  and  the  personal  servitude  which 
belongs  to  it  And  feudalism,  like  slavery,  is  a  political  insti- 
tution,  designed  to  divide  the  people  into  two  general  classes, 
the  laboring  and  the  non-laboring,  and  to  put  the  former  in 
subjection  to  the  latter ;  and,  having  arranged  the  division 
and  subjection  for  one  generation,  to  establish  the  line  between 
the  classes,  so  that  it  shall  continue  unchanged  tiu*ough  suc- 
cessive generations.  Slavery  divided  the  people  by  making 
one  class  own  the  other,  and  maintained  the  line  from  one 
generation  to  another,  by  allotting  to  the  child  the  status  of 
the  mother.  Feudalism  made  the  division  by  assigning  to 
the  one  class  the  ownership  of  the  land,  and  to  the  other  the 
right  to  work  it  under  contract  of  rents  or  services  to  the 
owner,  and  maintained  the  line  between  the  classes  by  making 
the  children  of  each  class  inherit  the  position  of  their  ances- 
tors. The  child  of  the  slave  mother  was  bom  to  the  subjection 
due  from  the  mother.  The  child  of  the  feudal  tenant  inherited 
the  right  of  possession  of  the  fatibier,  and  along  with  that  right 
the  servitude  attached  thereto.  The  law  made  him  liable  to 
fulfill  the  agreement  of  the  lessee,  without  the  right  on  his 
part  to  exercise  any  volition  in  regard  to  it  It  was  not  only 
a  personal  servitude,  but  a  personal  servitude  of  an  involun- 
tary character.    It  was  as  involuntary  in  its  character  as  the 
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personal  servitude  which  rested  upon  the  ownership  of  one 
person  by  another.  The  law  imposed  the  servitude  in  either 
case  without  consulting  the  person  to  serve.  The  child  bom 
to  an  inheritance  of  an  estate  in  land,  and  along  with  it,  to  the 
obligations  to  serve,  was  afforded  no  more  choice  in  the 
matter  than  the  child  bom  to  slavery,  because  his  mother 
was  a  slave.  And  where  the  lands  of  a  country  were  gen- 
erally burdened  with  such  obligations,  the  laboring  classes 
wei*e  as  much  excluded  from  the  exercise  of  volition  in 
regard  to  the  obligations  which  the  law  imposed  upon  them, 
as  the  slave  was  in  his  Bubjection  to  his  master.  Neither 
knowledge  of  the  existence  of  the  obligation,  nor  assent  to 
its  operation,  is  required  to  be  alleged  or  proved  in  order  to 
make  out  the  liability.  It  is  only  necessary  to  show  the 
plaintiff  to  be  th^  owner  of  the  reversion  which  was  left  in 
the  lessor  when  the  lease  was  made,  and  the  defendant  to  be 
the  assignee  of  the  estate  which  the  lessee  took  by  the  lease ; 
and  the  law  imposes  the  liability  upqn  the  assignee  to  fulfill 
the  covenants  of  the  lessee  contained  in  the  lease. 

It  has  been  decided  in  Damainville  v.  Mantiy  32  If.  Y. 
197,  that  to  make  the  assignee  of  the  lessee  liable  for  rent, 
on  the  ground  of  privity  of  estate  only,  such  assignee  must 
be  in  possession  of  the  demised  premises.  But  that  doctrine 
cannot  be  supported  upon  principle  or  authority.  If  a  party 
has  become  the  legal  owner  of  the  estate  by  the  assignment, 
he  has  become  the  party  of  the  second  part  to  the  lease  which 
created  it.  There  is  no  mle  which  requires  actual  possession 
to  make  him  the  assignee.  The  court,  in  this  case,  pro- 
fessedly had  very  imperfect  ideas  as  to  what  constituted 
privity  of  estate,  and  finally  concluded  that  actual  possession 
was  a  necessary  element  in  that  relation.  It  is  readily  per- 
ceivable what  led  them  into  that  error.  They  confounded 
the  assignee  of  a  lessee  with  a  mortgagee ;  and  because  they 
found  that  in  Eaton  v.  Jaques,  Douglass,  455,  it  had  been 
held  that  if  a  term  is  assigned  by  way  of  mortgage,  with  a 
clause  of  redemption,  the  lessor  cannot  sue  the  mortagee  as 
assignee  of  all  the  estate  of  the  mortgagor,  even  after  the 
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mortgage  has  been  forfeited,  unless  the  mortgagee  nas  taken 
actual  possession ;  therefore,  they  concluded  that  the  abso- 
lute assignee  also  must  be  in  actual  possession,  in  order  to 
be  made  liable ;  and  they  arrived  at  that  construction  of  the 
authority  of  the  case,  by  assuming  that  **  the  legal  estate,  by 
the  English  law,  became  vested  absolutely  in  the  mortgagee, 
and  he  was,  in  every  respect,  the  assignee  of  the  term." 

Now,  it  is  a  perfect  answer  to  that  position,  that  in  Eaton 
V.  Jaques^  the  law  as  to  mortgages  was  not  so  regarded  by 
the  court.  It  was  expressly  held  that  the  mortgage  '*  was  a 
mere  security ;"  and  "  was  not  an  assignment  of  all  the  mort- 
gagor's estate,  right,  title,"  A;c.  And  the  decision  was  put 
expressly  upon  that  ground. 

The  case  of  Tvn'ner  v.  Richardson^  7  East.  335,  another 
case  relied  upon,  equally  fails  to  sustain  the  doctrine  of  the 
court.  The  question  there  was,  whether  the  defendants  were 
assignees,  on  the  ground  that  there  was  no  sufficient  evidence 
that  they  had  accepted  the  assignment.  The  defendants  were 
assignees  of  a  bankrupt's  estate  for  the  benefit  of  his  credi- 
tors ;  and,  although  they  had  advertised  the  premises  for 
sale,  it  was  held  to  be  insufficient  evidence  of  the  acoeptanoe  of 
the  premises  imder  the  assignment,  on  the  ground  that ''  they 
were  to  consider  whether  it  were  for  the  benefit  oif  the  credi- 
tors that  they  should  take  this  property,  or  waive  it,"  and 
that  advertising  was  only  a  mode  to  ascertain  the  value, 
without  being  evidence  to  commit  the  assignees  to  the  accept- 
ance of  the  property.  The  court  construe  this  case  as  autho- 
rity in  favor  of  their  doctrine,  by  saying  that  the  ground 
upon  which  the  case  was  put  by  the  judges,  was  "  illogical 
and  unsound;"  and,  therefore,  they  assume  that  the  true 
ground  was  the  want  of  actual  possession  in  the  assignees. 
They  may  have  been  led  into  that  conclusion  by  misunder- 
standing what  was  said  by  one  of  the  judges.  They  charge 
Mr.  Justice  Grose  with  having  difiered  from  his  associates, 
and  to  have  decided  that  *^  it  should  have  been  left  to  the 
jury  to  say  whether  the  defendants  were  in  fact  possessed 
of  the  premises."    The  fact  is  evident,  from  his  opinion,  that 
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he  did  not  dissent  from  the  others,  and  did  not  express  the 
opinion  that  any  question  should  have  been  submitted  to  the 
jury,  but  directly  the  contrary.  All  that  he  said  upon  that 
point  was,  that  ^'  the  most  which  could  have  been  left  to  the 
jury  was,  whether  the  defendants  were  in  fact  possessed  of  the 
premises ;  and  it  is  plain  from  the  evidence,  that  finding  they 
were  of  no  value,  they  never  did  enter  into  possession,  and 
in  the  true  sense  of  the  issue,  the  defendants  were  not  assent- 
ing to  the  assignment  of  these  premises  to  them.''  But  there 
is  not  one  word  of  intimation  that,  admitting  the  defendants 
to  be  assignees,  it  was  still  necessary,  in  order  to  make  them 
liable,  that  they  should  be  in  actual  possession.  On  the  con- 
trary, it  was  expressly  said  by  Lord  EUenborough,  C.  J.,  that 
*^  if  they  were  assignees  of  the  land,  they  would  be  liable.'' 

The  case  of  Stevenson  v.  Lambai'd^  2  East,  575,  decided 
the  point  that  the  assignee  of  the  lessee  of  a  moiety  of  the 
premises  was  liable  to  the  lessor,  in  an  action  of  covenanti 
for  a  moiety  of  the  rent.  In  other  words,  it  determined  the 
question  that  rent-service  is  apportionable.  No  other  question 
was  discussed  or  decided.  It  ia  not  easy  to  perceive  how  the 
court,  in  the  case  under  review,  mistook  that  case  as  deciding 
imything  in  regard  to  the  necessity  of  actual  possession  in  the 
assignee,  in  order  to  make  him  liable  on  the  covenants  of  the 
lessee.  No  such  question  was  decided  or  even  mooted  in 
the  opinion  of  the  court 

Nor  is  there  anything  in  Merceron  v.  DotOBon^  5  Bam,  <6 
Creaa,  479,  as  the  court  seem  to  have  supposed,  which  can 
be  construed  as  authority  to  sustain  the  proposition  that  the 
assignee  was  not  liable,  unless  he  was  in  the  actual  posses- 
sion of  the  premises.  It  was  an  action  for  breach  of  covenant 
to  repair,  contained  in  a  lease  of  ninety-nine  years,  against 
the  d^endant  as  the  assignee  of  the  whole  premises.  The 
defendant  pleaded  in  bar  that  he  was  possessed  of  only  one- 
sixth  of  the  premises  for  a  part  of  the  time,  and  one-third  for 
the  rest  of  the  time,  as  a  tenant  m  common  with  others.  The 
plaintiff  demurred  to  this  plea.  The  court  decided  that  the 
plea  was  bad  in  substance,  because  it  could  not  be  a  bar  to 
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the  whole  action,  and  that  the  defence  could  be  set  up  only 
in  abatement 

The  doctrine  of  that  case  might  be  made  to  sustain  the 
decision  of  the  court  in  DamainviHe  v.  Mann^  under  proper 
pleadings,  but  not  the  doctrine  upon  which  the  court  placed  it 
It  was  not  decided  that  actual  possession  was  necessary  to 
make  the  assignee  liable.  Nor  was  it  held  that  a  tenant  in 
common,  in  possession,  was  liable  for  the  whole  damages,  by 
reason  of  the  breach  of  the  covenant.  It  was  only  held  that 
such  a  defence  could  not  be  set  up  except  by  plea  in  abate- 
ment. It  did  not  appear,  in  that  case,  that  the  defendant  was 
in  possession  of  the  whole  premises,  but  the  contrary'. 

The  decision  of  the  chancellor  in  Attor  v.  Miller^  2  Paige, 
68,  was  that  a  mortgagee  of  leasehold  premises,  who  has 
never  been  in  possession,  or  in  the  receipt  of  the  profits  of 
the  estate,  is  not  liable  to  an  action  upon  the  covenants  con- 
tained in  the  lease,  as  the  assignee  thereof.  But  he  conceded 
that  the  law  was  held  differently  in  England,  on  the  ground 
that  the  mortgagee  there  is  regarded  as  the  owner  of  the 
estate,  and  the  mortgagor  only  as  his  tenant ;  while  here,  the 
mortgagor  in  possession  is  regarded  as  the  real  owner,  for 
every  substantial  purpose,  and  the  mortgagee  has  a  mere 
chattel  interest  in  the  estate  until  he  has  foreclosed  the  equity 
of  redemption,  or  been  put  in  possession  of  the  premises. 
Not  a  word  is  said,  however,  of  requiring  actual  possession  in 
the  assignee  to  make  him  liable  on  the  covenant  of  the  lessee. 

Such  are  the  authorities  upon  which  the  court,  in  Damaivr 
ville  V.  Mann^  announced  the  strange  doctrine  that  privily  of 
estate  could  not  exist  between  a  lessor  or  his  grantee  of  the 
reversion  and  the  assignee  of  the  lessee,  except  when  the 
assignee  was  in  possession  of  the  premises.  We  submit  that 
that  doctrine  1$  a  manifest  departure  from  the  long  and  well 
established  rules  of  the  common  law. 

The  reason  assigned  for  the  application  of  that  doctrine  to 
tenants  in  common  is  not  sound.  The  tenant  in  possession 
has  no  advantages  over  the  tenant  out  of  possession.  The 
one  who  receives  the  profits  is  liable  to  account  to  the  others. 
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3.  The  rule  does  not  apply  to  all  the  covenants  which  maj 
be  contained  in  a  lease.  The  distinction,  in  this  respect,  is 
stated  in  the  second  resolution  of  Spencer's  case,  as  follows  : 
**  If  the  thing  to  be  done  be  mei'ely  collateral  to  the  land^  and 
doth  not  touch  or  concern  the  thing  demised  in  any  part, 
there  the  assignee  shall  not  be  charged.  As  if  the  lessee 
covenants  for  him  and  his  assigns  to  build  a  house  upon  the 
land  of  the  lessor,  which  is  no  parcel  of  the  demise,  or  to  pay 
any  collateral  sum  to  the  lessor  or  to  a  stranger,  it  shall  not 
bind  the  assignee,  because  it  is  merely  collateral,  and  in  no 
manner  touches  or  concei-ns  the  thing  that  was  demised  or 
that  is  assigned  over;  and,  therefore,  in  such  case  the 
assignee  of  the  thing  demised  cannot  be  charged  with  it,  no 
more  than  any  other  stranger." 

The  i*ule  stated  in  the  second  resolution  is  entirely  consist- 
ent with  the  rule  in  the  first  resolution.  The  one  relates 
more  particularly  to  the  character  of  the  instrument,  and  the 
other  to  the  character  of  the  thing  to  be  done.  The  instru- 
ment must  be  a  lease,  as  distinguished  from  an  assignment, 
and  as  distinguished  from  a  contract  merely  executory.  In 
other  words,  there  must  be  a  contract  which  vests  and  con- 
tinues the  right  of  possession  to  certain  lands,  and  the  thing 
agreed  to  be  done  or  omitted  must  directly  concern  the 
demise  of  the  premises. 

In  order  to  determine  whether  a  person,  other  tlian  the 
covenantor,  is  personally  bound  to  perform  the  covenant,  it 
must  be  determined,  first,  whether  the  instrument,  wherein  the 
covenant  is  found,  operated  as  a  lease  of  lands ;  second, 
whether  the  person  charged  has  become  a  parly  to  that  lease, 
by  assignment  or  otherwise,  in  the  place  of  the  party  who 
made  the  covenant ;  and  third,  whether  the  covenant  itself 
related  to  or  concerned  the  demise  of  the  premises.  A  fiulure 
to  make  out  any  one  of  these  three  requisites  is  a  failure  to 
make  out  the  liability  of  the  person  charged. 

It  is  not  enough  that  the  covenant  is  incorporated  in  the 
sanie  contract  It  must  constitute  a  part  of  the  contract  of 
demise.    For  example,  should  the  lessee  covenant  to  build  a 
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house  on  the  premises,  not  as  Rpart  of  the  rent,  but  for  an 
independent  consideration,  the  covenant  would  not  run  with 
the  land  so  as  to  bind  his  assignee. 

Thus,  in  the  case  of  Tke  Mayor  of  Oongleton  v.  Pattzson, 
"•  10  JEasL  130,  the  leasee  covenanted  that  he  would  not  hire 

!  '  laborers  for  the  premises  from  other  parishes  without  a  parish 

ceitificate,  and  it  was  decided  that  the  assignee  was  not  bound 
by  the  covenant. 
»     *  We  have  submitted  thus  much,  in  a  general  manner,  in 

regard  to  the  origin  and  peculiarities  of  the  rule  of  law  under 
examination,  not  so  especially  to  show  its  application  to  the 
,  •  class  of  contracts  called  grants  or  leases— for  that  is  con- 
ceded— ^as  to  prepare  the  way  to  show  that  that  rule  does 
not  apply  to  either  of  the  other  general  classes  of  contracts 
in  regai'd  to  lands,  which  we  have  distinguished  as  contracts 
merely  executory,  and  contracts  of  assignment. 

4.  The  rule  doeit  not  apply  to  deeds  of  assignment^  or  to 
contracts  merely  executory. 

In  connection  with  this  branch  of  the  subject,  there  are 
some  things  of  a  general  character,  to  be  borne  in  mind, 
which  are  entitled  to  consideration. 

Ist  The  rule  of  law,  which  makes  covenants  run  with  the 
land  as  a  burden,  is  peculiarly  a  rule  of  the  feudal  or  com- 
mon law,  and  is  as  old  as  the  common  law  itself. 

2d«  Assignments  by  deed  and  devise  were  not  introduced 
until  after  this  rule  of  the  common  law  had  been  in  opei*a- 
tion  for  a  long  time.  Feoffinents  or  leases  are  centuries 
older  than  assignments ;  and  the  transfer  of  estates  by  devise 
was  still  further  postponed. 

3d.  Transfers  by  assignment  and  devise  were  in  their  day 
great  strides  in  the  way  of  progress ;  and,  consequently,  of 
encroachment  upon  the  feudal  disposition  and  arrangement 
of  individual  rights  in  land.  They  were  probably  regarded 
by  the  dominant  class  as  disturbing,  and,  therefore,  danger- 
ous innovations  upon  the  established  order  of  things.  To 
secure  to  tenants  of  estates  in  fee,  in  England,  the  unre- 
stricted right  of  alienation,  was  a  matter  of  contest  continuing 
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through  a  period  embracing  several  generations,  before  it 
resulted  in  complete  success  ;  and  tenants  of  estates  less  than 
a  fee  have  not  yet  obtained  that  right,  either  in  England,  or 
in  this  country,  when  the  lessor  chooses  to  restrict  them  in 
that  respect,  by  a  provision  in  the  contract  of  lease.  , 

The  innovations  in  regard  to  estates  in  fee  were  brought 
about  by  the  pressure  of  a  growing  civilization,  and  the  ever- 
increasing  necessities  of  conunerce  in  lands  between  indivi- 
dual tenants,  as  civilization  progressed.  It  was  a  conflict 
between  feudal  and  commercial  interests  ;  between  the  feudal 
proprietors  and  the  feudal  tenants ;  between  feudalism  and 
commerce.  It  is  not  presumable  that  the  people,  in  seeking 
to  secure  the  right  to  assignments,  sought  to  attach  to  assign- 
ments the  odious  rule  of  the  feudal  law  ;  that  is,  to  make  the 
covenants  of  the  assignee,  like  the  Covenants  of  a  lessee,  per 
sonal  servitudes  on  the  estate  assigned.  It  is  not  presumable 
that  they  sought  to  secure  the  application  of  that  rule  of  law 
to  the  contracts  merely  executory,  which  they  might  make 
in  regard  to  lands  held  by  themselves.  And  it  is  not  pi*e- 
sumable  that  the  feudal  lords  would  seek  to  extend  that  rule 
of  law  to  such  contracts  made  by  their  tenants.  But  there  is 
no  occasion  for  indulgence  in  presumptions,  the  one  way  or 
the  other,  upon  this  part  of  the  subject ;  for,  by  the  very 
statute  which  secured  to  the  tenant  in  fee  the  right  to  sell 
and  assign  at  pleasure,  it  was  also  expressly  so  provided  that 
the  covenants  of  the  assignee  could  not  attach  as  a  personal 
service  to  the  estate  assigned. 

We  have  seen  that  there  is  no  dispute  that  the  cove- 
nant of  the  lessee  contained  in  the  lease,  touching  the  detause 
of  the  estate,  runs  with  the  land  as  a  burden,  wherever  the 
contract  is  subject  to  the  control  of  the  common  law.  We 
now  propose  to  show  that  it  is  equally  clear,  both,  upon 
authority  and  by  principle,  that  covenants  contained  in  con- 
tracts of  assignment,  and  covenants  contained  in  contracts 
merely  executory,  although  made  to  touch  and  concern 
the  land,  do  not  run  with  the  land  as  a  burden,  and 
cannot  be  made  to  run  as  a  burden,  by  any  conventional 
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arrangement  between  the  contracting  parties.    There  is  no 
exception  to  the  rule. 

The  first  reported  case  wherein  such  a  claim  seems  to  have 
been  made,  is  that  of  Keppell  y.  Bailey ^  2  Mylne  &  Keene^ 
517.  There  the  covenant  was  made  between  the  tenants  of 
<^rtain  iron  works  and  the  proprietors  of  a  certain  railroad, 
that  the  owners  of  the  iron  works  would  procure  all  the  lime- 
stone they  wanted  from  a  certain  quarry,  and  transport  it 
over  the  railroad  at  a  certain  toll.  The  covenant,  in  the 
words  of  the  contract,  was  made  to  embrace  heirs,  executors, 
administrators  and  assigns.  The  iron  works  became,  in  the 
progress  of  time,  the  property  of  other  persons,  who  had 
full  notice  of  the  covenant.  But,  nevertheless,  they  com- 
menced the  formation  of  a  new  railroad  from  their  iron  works 
to  certain  other  lime  quarries.  A  bill  was  filed  by  the  old 
railroad  company  to  restrain  them  from  using  the  new  rail- 
road. The  case  was  dbposed  of,  upon  the  ground  that  the 
covenant  was  not  one  which  could  bind  assignees,  in  other 
words,  run  with  the  land  as  a  burden,  because  it  was  between 
adjoining  tenants,  and  not  between  lessor  and  lessee.  In 
passing  upon  the  case,  the  Lord  Chancellor  discussed  the 
question  of  covenants  running  with  the  land,  and  the  distinc- 
tion, in  regard  to  the  application  of  that  rule,  between  con- 
tracts of  lease  and  other  contracts,  and  expressed  his  opinion, 
that  the  rule  applied  only  to  leases.  Among  other  things, 
he  said :  '*  The  parties  did  not  stand  in  relation  of  lessor  and 
lessee  towards  each  other ;  and  there  is,  therefore,  no  rever- 
sionary interest  now  in  the  covenantees  to  which  the  right 
claimed  against  the  assignees  of  the  covenantors  may  be 
annexed ;  and  those  assignees  are  called  upon  to  perform  the 
covenant  solely  in  respect  of  the  estate  which  they  have  pur- 
chased, and  in  respect  of  persons  who,  except  under  that 
covenant,  have  no  connection  whatever  with  the  estate.  It 
is  the  case  of  mere  strangers ;  it  is  a  covenant  by  the  owner 
of  a  messuage  and  land,  with  the  owner  of  a  neighboring 
lime  work  and  railroad,  that  he,  and  his  executors  and 
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assigns,  will  always  use  that  lime  work  and  railroad,  for 
making  iron  at,  and  carrying  it  from,  such  messuage." 

"The  difference  is  obviously  very  great  between  such  a 
case  as  this,  and  the  case  of  covenants  in  a  lease,  whereby 
the  demised  premises  are  affected  with  certain  rights  in  favor 
of  the  lessor.  The  lessor  or  his  assignees  continue  in  the 
reversion  while  the  term  lasts.  The  estate  is  not  put  of 
them,  although  the  possession  is  in  the  lessee  or  his  assigns. 
It  is  not  at  all  inconsistent  with  the  nature  of  property,  that 
certain  things  should  be  reserved  to  the  reversioners,  all  the 
while  the  term  continues  ;  it  is  only  something  taken  out  of 
the  demise,  some  exception  to  the  temporary  surrender  of 
the  enjoyment ;  it  is  only  that  they  retain,  more  or  less  par- 
tially, the  use  of  what  was  wholly  used  by  them  before  the 
demise,  and  what  will  again  be  wholly  used  by  them  when 
that  demise  is  at  an  end." 

Hurd  V.  Ourtia^  19  Pick.  459,  was  an  action  for  breach  of 
covenant  against  assignees.  Adjoining  landowners  made 
covenants  with  each  other  in  regard  to  the  construction  of 
Avater  wheels  and  the  use  of  water  in  their  respective  mills. 
The  covenants,  in  form,  were  made  for  their  heiins  and  assigns. 
It  was  held  that  the  covenants  did  not  bind  the  assignees, 
because  there  was  no  privity  of  estate  between  the  covenant- 
ing parties.  And  the  court  declared  that  "  there  is  no  excep- 
tion to  the  rule,  that  no  covenant  will  run  with  the  land  so 
as  to  bind  the  assignee  to  peiform  it,  unless  there  were  a 
privity  of  estate  between  the  covenantor  and  covenxmtee." 

The  same  doctrine  was  held  in 

Taylor  «.  Owen,  2  Blackford's  R.  801;  Plymoath  «.  Carver,  16 
Pick.  188;  Parish  v.  Whitney,  8  Gray's  R.  616;  and  Dolph  v. 
White,  12  N.  T.  296. 

The  English  editor  of  Smith's  Leading  Cases,  in  notes  to 
Spencer's  case  (I  Vol.  38),  declares,  that  "  there  appears  to 
be  no  authorit}'  for  saying  that  the  burden  of  a  covenant  will 
run  with  land  in  any  case,  except  that  of  landlord  and  tenant.'' 

The  American  editors  of  the  same  work  express  their  con- 
viction, in  a  note  to  the  same  case,  that  no  covenant  will  run 
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with  the  land  as  a  burden  independently  of  such  a  relation 
between  the  parties  as  would,  agreeably  to  the  feudal  law, 
haye  created  tenure  and  privity  of  estate.  That  opinion  is 
the  more  entitled  to  be  regarded  as  good  authority  upon  the 
8]}bject,  because  of  the  very  searching  and  critical  examina- 
tion which  they  have  given  to  all  the  reported  cas^s  in  this 
country. 

Since  tenants  in  fee  of  lands  have  been  allowed  by  law  to 
mak^  assignments  of  their  estates  at  pleasure,  there  has  been 
a  lapse  of  nearly  six  hundred  years,  and  as  yet  no  case  can 
be  found  in  the  judicial  reports  of  England  or  of  this  country 
holding  that  the  rule  of  the  feudal  law,  which  makes  cove- 
nants run  with  the  land  as  a  burden,  is  applicable  to  deeds 
of  assignment,  or  to  any  covenant  contained  in  such  deeds. 
Cases  can  be  found  where  assignments  have  been  inadvert- 
ently, and  sometimes  ignorantly,  regarded  as  leases ;  and 
where,  as  a  consequence  of  that  inadvertance  or  ignorance, 
the  feudal  rule  has  been  misapplied.  But  we  believe  no  case 
can  be  found  where  that  rule  has  been  intelligently  applied 
to  a  deed  of  assignment,  upon  the  theory  that  it  was  a  deed 
of  assignment  It  is  not,  therefore,  unreasonable  to  assume 
that  the  common  law  never  sanctioned  such  an  application ; 
and  it  is  certain  that  no  statute  can  be  found  in  England  or 
in  this  country  which  enacts  such  a  rule,  or  such  an  applica- 
tion of  the  rule,  of  the  common  law.  On  the  contrary,  the 
legislation  of  both  countries  has  been  uniformly  directed 
against,  instead  of  for,  the  extension  of  that  feature  of  the 
feudal  law. 

Thikd  :  StcUvies  upon  Che  subject : 

As  before  shown,  it  was  provided  in  the  statute  quia 
emptares  that  every  tenant  in  fee  might  assign  at  pleasure, 
but  his  assignee  must  hold  of  the  same  chief  lord  of  the  fee, 
and  by  the  same  rents  and  services  as  his  assignor  held  the 
estate  before. 

That  statute  prevented  the  application  of  the  peculiar  rule 
of  the  feudal  law,  which  makes  covenants  run  with  the  land 
as  a  burden,  to  conveyances  in  fee  from  one  person  to  another. 
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It  placed  all  such  conveyances,  and  the  covenants  therein  con- 
tained, on  the  footing  of  merely  personal  contracts,  binding 
only  the  contracting  parties.  That  the  statute  produced  the 
effect  sought  has  never  been  questioned,  but  uniformly  con- 
ceded.^ / 

1  Cruise  Dig.  27;  4  id.  6;  Wright's  Tenure,  161;  2  Bl.  Com.  91; 
Dalrymple  on  Feudal  Property,  105;  Williams  on  Real  Pro- 
.pert^,  95;  Gilbert  on  Tenures,  lo;  lugersoU  v.  Sergeant,  1 
Wharton,  887;  The  People  v.  Van  Rensselaer,  9  N.  Y.  889; 
Van  Rensselaer  v.  Hays,  19  N.  Y.  73. 

The  statute  of  quia  erti-ptores  was  one  Of  the  few  enactments 
so  fortunately  expressed  that'  tio  doubts  have  been  so  far 
entertaiiied  as  to  be  made  the  subject  of  judicial  construction, 
in  order  to  deterriiihe  the  practical  effect  intended  by  its  pro- 
visions. It  was'  enacted  in  1290,  iaiid  from  that  time  to  this 
it  haslbeeu  un'animou'sly  cbncedidd  that  the  law  which  makes 
covenants  run  with  the  land  as  a  burden  was  not  applicable 
to  any  instrument  of  conveyance  of  lands  in  fee  from  one 
person  to  another,  where  that  statute  applied. 

We  have  before  noticed  the  r6-eriactment  of  that  statute  in 
New  York  in  the  first  section  of  the  act  of  1787  concerning  ten- 
ures.— (1  R,  i.70,  ^  1.)  We  have  also  noticed  the  decisions 
of  the  courts  upon  the  effect  of  that  section,  as  it  had  a  bearing 
upon  the  character  of  conveyances  in  fee  from  one  person  to 
'  another.  '  We  have  also  examined  the  sixth  section  of  the 
same  act  in  the  same  connection.  The  first  section  made 
feudal  tenures  upon  conveyances,  thereafter  to  be 'made  by 
one  person  to  anotber,  impossible ;  and  it  made  it  equally 
impossible  that  there  should  be  any  rents  and  services  reserved 
upon  such  conveyances.  The  sixth  section  made  it  inipossible 
for  the  State  to  impose  rents  and  services  upion  tenants  in  fee 
of  lands.  The  language  of  both' sections  wa^  too  pilain'and 
certain,  in  that  respect,  to  admit  of  doubt  or  debate.  If  the 
legislature  did  not  thereby  make  it  impossible  that  rents  and 
services  should  attach  to  estates  in  fee,  it  was  because  they 
lacked  the  power  to  make  such  a  provision;  and  not  from  any 
failure  in  clearly  expressing  the  intention  to  do  so  ;  and  it 
will  not  be  pretended  that  they  lacked  the  power. 
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It  is  thus  obvious  and  certain  that  New  York  not  only 
adopted  the  English  statute,  but  went  farther  in  the  sauie  line 
of  policy.  The  English  act  embraced  only  conveyances  in 
fee  from  one  subject  to  another,  and  left  grants  in  fee  from 
the  crown,  subject  to  the  common  law  rule.  That  is,  the  law 
which  attaches  the  agreements  of  the  lessee  to  the  lands  as 
personal  servitudes,  could  not  thereafter  be  applied  to  con- 
veyances in  fee  from  one  subject  to  another,  but  was  left  to 
be  applied,  as  before,  to  conveyances  in  fee  from  the  crown 
to  a  subject.  In  New  York,  the  common  law  rule  was 
excluded  not  only  from  instruments  of  conveyance  in  fee  from 
one  person  to  another,  but  also  from  all  conveyances  in  fee 
from  the  State  to  a  citizen.  Grants  in  fee  by  the  State, 
whether  made  before  or  after  the  act,  were  forever  to  be 
held  free  from  all  rents  and  services  ;  and  conveyances  in  fee 
from  one  person  to  another,  made  after  the  statute,  not  only 
operated  as  assignments,  but  the  assignee  was  to  hold  the 
same  estate  which  his  assignor  held,  and  by  the  same  services 
and  customs  to  which  his  assignor  had  been  subject,  and  by 
no  others.  It  thus  became  impossible  to  apply  the  common 
law  rule,  which  makes  covenants  run  wth  the  land  as  a  bur- 
den, to  any  conveyance  in  fee  from  an  individual,  made  after 
the  act  of  1787,  or  to  a  conveyance  in  fee  made  by  the  State 
either  after  or  before.  Grants  of  lands  in  the  colony  of  New 
York,  made  by  the  British  crown  before  the  14th  day  of 
October,  1775,  in  which  a  rent  was  reserved,  and  which  were 
sanctioned  and  adopted  by  the  State,  if  any  such  existed, 
were  not  embraced  in  the  statute.  The  rents  thus  reserved 
to  the  crown  were  claimed  by  the  State,  and  provision  was 
made  for  their  collection  and  commutation  in  an  act  passed 
April  12,  1813,  entitled  "An  act  concerning  quit  rents." — (2 
i?.  L.  175.)  Statutes  relative  to  their  commutation  and  col- 
lection had  been  previously  passed.  The  first  act  was  passed 
April  1,  1786. 

These  quit  rents,  as  they  were  called,  were  rents  reserved 
imder  patents  from  the  colonial  government,  and  by  our 
separation  from  Great  Britain,  became  payable  to  the  State. — 
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{See  J!Tote  to  2  R.  i.  175,  and  Smith's  Hist.  New  York,  236.) 
The  State  never  reserved  any  rents  upon  its  conveyances  in 
fee,  but  by  the  sixth  section  of  the  act  of  1787,  concerning 
tenures,  made  it  unlawful  to  do  so. 

There  was  another  class  of  conveyances  in  fee  which  would 
not  fall  within  either  section  of  the  statute,  namely,  convey- 
ances from  one  person  to  another,  made  under  the  colonial 
laws,  and  sanctioned  under  the  new  organization.  Whether 
such  conveyances  were  leases  or  assignments,  and  whether 
the  covenants  connected  therewith  could  run  with  the  land 
as  a  burden,  must  depend  upon  whether  the  English  statute 
quia  empto>7*e8  was  a  part  of  the  laws  of  the  colony ;  and 
whether  that  statute  was  a  part  of  the  colonial  laws,  has  been 
differently  regarded. 

In  DePej/stei'  v.  Michael,  6  N.  Y.  502, 503,  the  court  rather 
assumed  than  decided  that  it  was  not  in  force  here.  But  in 
Van  Rensselaer  v.  jBall,  19  N  Y.  74,  as  before  shown,  the 
same  court  expressed  a  contrary  opinion,  after  having  made 
a  much  more  elaborate  examination. 

In  view  of  these  decisions,  it  may,  perhaps,  be  regarded 
as  a  question  not  fully  settled,  whether  the  statute  quia  emp- 
tores  was  or  was  not  in  force  in  the  colony  of  New  York, 
although  the  alignment  in  favor  of  its  existence,  if  not  unan- 
swerable, is  by  far  the  most  convincing.  But  that  point  is, 
comparatively,  of  little  practical  importance,  because  of  the 
very  few,  if  any,  titles  to  lands  now  existing,  which  rest  upon 
leases  in  fee  made  by  individuals  under  the  colonial  laws,  sub- 
posing  that  under  those  laws  individuals  could  make  such 
leases.  The  important  question  is,  whether  the  peculiar  rule 
of  the  feudal  law,  which  makes  covenants  run  with  the  land 
as  a  burden,  or,  in  other  words,  which  makes  the  agreements 
of  one  man  binding  on  another,  and  thus  personal  servitudes 
attached  to  the  land,  is  applicable  either  to  conveyances  in 
fee  made  by  the  State,  or  to  such  conveyances  made  by  one 
person  to  another,  since  the  organization  of  our  State  gov- 
ernment, or,  at  least,  since  the  enactment  of  the  statute  con- 
cerning tenures  of  1787. 
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There  is  no  room  for  equivocation  as  to  the  meaning  of  the 
statute.  1.  Every  tenant  in  fee  is  allowed  to  sell  and  trans- 
fer his  estate  at  his  pleasure.  2.  The  assignee  is  to  hold  the 
lands  of  the  same  fee,  that  is,  by  the  same  contract,  grant  or 
lease  by  which  his  assignor  before  held.  The  expression, 
"  of  the  chief  lord,  if  there  be  any,"  was  apparently  inserted 
by  reason  of  the  doubt,  whether  the  statute  quia  emjptores 
was  in  force  during  the  colonial  period,  and  in  reference  to 
a  condition  of  things  which  might  have  existed,  if  that  statute 
was  not  in  force  here  during  that  period,  and  if  some  person 
had  made  a  lease  in  fee  which  remained  in  force  after  the 
institution  of  the  State  government,  as  before  explained. 
Except  in  i^ch  cases,  *^  the  State  steps  in  the  place  of  the 
feudal  lord,  b/  virtue  of  its  sovereignty,  as  the  original  and 
ultimate  proprietor  of  all  the  lands  within  its  jurisdiction  " 
(4  Kent  Com.  424) ;  and,  of  com-se,  all  lands  held  in  fee 
were  held  under  a  contract  of  grant  or  lease,  of  which  the 
State  was  the  party  of  the  first  part,  either  as  assignee  by  its 
arrangement  on  the  organization  of  the  new  government,  as 
to  patents  or  grants,  made  in  colonial  times  by  the  British 
crown,  or  as  the  original  party  to  such  patent  or  grant,  except 
such  as  were  before  held  under  gnmts  or  leases  made  by 
individuals,  and  which  were  allowed  by  the  State  govern- 
ment to  continue  so  to  be  held.  Otherwise,  every  estate  in 
fee  was  held  immediately  of  the  State,  and  continued  to  be 
so  held  by  each  succeeding  assignee.  It  was  made  impos- 
sible for  an  individual  to  lease  in  fee,  because  every  convey- 
ance in  fee  by  an  individual,  was  made  by  statute  a  transfer 
of  his  entire  estate,  and  the  grantee  came  in  possession 
and  held  under  the  grant  or  contract  of  the  State,  and  not 
under  the  conveyance  made  immediately  to  him,  which 
operated  only  as  an  assignment  to  transfer  the  grant  of  the 
State.  Such  being  the  character  and  operation  of  eveiy  con- 
veyance in  fee  from  one  person  to  another,  the  rule  of  the 
feudal  law,  which  makes  covenants  run  with  the  land  as  a 
burden,  was  not  applicable  to  such  an  instrument,  nor  to  any 
of  the  covenants  therein  contained.     There  is  no  privity  of 
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estate  between  the  assignor  and  assignee,  and  the  assignee 
does  not  hold  under  the  assignment,  but  under  the  contract 
of  the  State,  of  which  the  assignment  makes  him  the  party 
of  the  second  part.  Contracts  between  the  assignee  and 
assignor  are  placed  on  the  footing  of  personal  contracts, 
binding  only  the  contracting  parties,  and  cannot  be  construed 
to  bind  subsequent  purchasers  and  assignees,  as  covenants 
running  with  the  land,  within  the  established  rules  upon  that 
subject. 

3.  But  aside  from  the  rule  of  the  common  law,  the  statute 
further  expressly  provides  that  the  purchaser  shall  hold  "  by 
the  same  services  and  customs  by  which  the  person  or  persons 
making  such  gift,  sale  or  alienation,  before  held  the  same 
lands  or  tenements."  This  plainly  implies,  that  he  shall  not 
be  subjected  to  any  other  or  additional  services  or  customs, 
as  an  incidental  obligation  of  his  holding ;  and  it  must  be 
so  construed  according  to  well  established  rules  of  construc- 
tion. For  example  :  Take  the  case  of  a  tenant  in  fee,  who 
sells  and  assigns  to  another.  The  purchaser  and  assignee  will 
be  liable  to  do  as  he  has  agreed  to  do.  This  is  a  mere  per- 
sonal contract ;  but  he  will  be  neither  liable  upon  the  agree- 
ments of  any  preceding  tenant,  nor  will  his  agreements  be 
binding  on  any  succeeding  purchaser.  Such  has  been  the 
construction  of  the  same  language  in  the  English  act,  for 
more  than  five  centuries. 

4.  Conveyances  in  fee  made  by  the  State  are  not  within 
the  provisions  of  the  first  section,  and  operate  as  leases  in  fee. 
They  are  contracts  under  which  the  grantee  and  his  heirs  and 
assigns  are  to  hold  the  possession  of  the  land  described. 
They  create  both  a  privity  of  contract  and  a  privity  of  estate 
between  the  State  and  the  immediate  grantee,  and,  when 
assigned  by  the  grantee,  a  privity  of  estate  between  the 
assignee  and  the  State.  At  conmion  law,  the  covenants  of 
the  grantee  to  the  State,  contained  in  the  grant  of  the  State, 
would  attach  as  personal  servitudes  to  the  estate,  and  bind 
each  succeeding  purchaser.  But  the  statute  expressly  pro- 
vides against  such  result  by  expressly  providing  that  the 
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tenure  under  such  grants  shall  be  and  continue  allodial,  and 
not  feudal;  and  shall  be  forever  discharged  of  all  rents,  ren- 
ders, and  all  other  services  whatsoever.  That  provision  is 
equivalent  to  providing  that  the  rule  of  the  feudal  law,  which 
makes  covenants  run  with  the  land  as  a  burden,  shall  not  be 
applied  to  any  conveyance  in  fee  made  by  the  State.  Declar- 
ing the  tenure  to  be  allodial  produced  that  effect.  ^'  The 
distinctive  difference  between  feudal  and  allodial  tenure  is, 
that  the  former  denotes  a  holding  of  some  superior  by  ser- 
vices of  some  kind,  and  the  latter,  a  holding  free  from  any 
rent  or  service.    They  are  the  opposites  of  each  other.'' 

WilUrd  on  Real  Prop.  41, 42. 

Lands  held  by  allodial  tenure  are  "  held  in  free  and  abso- 
lute ownership,  in  like  manner  as  personal  property  was 
held." 

8  Kent  Com.  496. 

'*  K  a  man  leases  sheep  or  otner  stock  bf  cattle,  or  any 
other  personal  goods  for  any  time,  and  the  lessee  covenants 
for  him  and  his  assigns  at  the  end  of  the  time  to  deliver  the 
like  cattle  or  goods  as  good  as  the  things  letten  were,  or  such- 
price  for  them ;  and  the  lessee  assigns  the  sheep  over,  this 
covenant  shall  not  bind  the  assignee,  for  it  is  but  a  personal 
contract,  and  wants  such  privity  as  is  between  lessor  and 
lessee  (or  the  landlord  and  tenant)  and  his  assigns  of  the  land 
in  respect  of  the  reversion.  But  in  the  case  of  a  lease  of  per- 
sonal goods,  there  is  not  any  privity  nor  any  reversion,  but 
merely  a  thing  in  action  in  the  personalty,  which  cannot  bind 
any  but  the  covenantor,  his  executors  or  administrators  who 
represent  him." 

Third  Resolution  of  Spencer's  Case. 

There  is,  therefore,  no  difficulty  in  understanding  that  there 
is  this  difference  between  the  terms  feudal  and  allodial^  as 
applied  to  the  tenure  of  real  property :  In  the  one,  the  cove- 
nants of  the  lessee  do  run  with  the  land  as  a  burden,  and  in 
the  other,  they  do  not.  They  are  the  opposites  of  each  other 
in  that  respect.  But  in  the  sixth  section  of  the  act  under 
examination,  it  was  further  expressly  provided,  that  the 
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tenure  should  be,  and  shouIH  continue  to  be,  free  from  all 
rents  and  services. 

These  provisions  of  the  statute  so  explicitly  excluded  the 
peculiar  rule  of  the  feudal  law  from  conveyances  in  fee  made 
by  the  State,  and  from  conveyances  in  fee  made  by  one  per- 
son to  another  after  1787,  that  no  room  was  left  for  conflict 
about  it.  As  a  general  rule,  the  statute  was  acknowledged 
and  accepted  in  practice,  according  to  its  letter  and  policy. 
The  State  has  never  made  the  attempt  to  enforce  the  cove- 
nants in  its  own  conveyances  as  personal  servitudes  or 
covenants  running  with  the  land.  Generally,  individuals 
have  made  no  such  attempts  in  regard  to  individual  convey- 
ances. As  a  consequence,  in  most  parts  of  the  State,  those 
who  have  held  lands  in  fee  have  had  no  more  thought  of 
being  liable  to  rents  and  services,  as  incidents  of  their  hold- 
ing, than  they  have  expected  such  obligations  as  incidents  of 
owning  personal'  property.  They  have  regarded  themselves 
as  landowners,  and  have  been  and  are  so  known  and  called, 
both  in  legal  and  popular  language,  because  they  have  been 
subject  to  no  demands  of  rent  in  return  for  holding  their 
lands,  and  could  be  made  subject  to  no  such  demands  by  the 
laws  of  the  State.  And,  but  for  some  exceptions  to  this  gen- 
eral understanding,  confined  to  certain  localities,  and  the 
claims  made  by  a  few  persons,  who  assumed  for  themselves 
peculiar  and  exclusive  privileges,  no  occasion  could  have 
arisen  for  adjudications  upon  the  subject,  and  no  adjudica- 
tions would  probably  have  been  had  in  the  State,  of  that 
description.  In  the  exceptional  cases,  the  claimants  have 
apparently  associated  with  themselves  antiquated  ideas  of 
manorial  prerogatives,  which  they  assume  were  granted  during 
the  colonial  government,  and  were  saved  from  the  revolution 
on  the  adoption  of  the  State  government  Under  such 
assumptions  and  influences,  the  statute  of  tenures  was  entirely 
overlooked,  in  their  favor,  for  more  than  half  a  century. 
The  cases  decided  during  that  time  afford  no  authority  as  to 
the  construction  or  efl!ect  of  the  statute,  because  no  point  was 
made  in  regard  thereto.    Both  parties  seem  to  have  assumed 
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that  no  mch  statute  was  in  force,  and  that  they  stood  to  each 
other  in  the  rclatimi^f  privity  of  estate ;  that  is,  the  one  was 
assumed  to  be  the  owner  of  the  reversion,  and  the  other  of 
the  immediate  estate.  Such  being  the  tMMunption  of  the 
parties,  the  point  was  not  made  that  the  covenants  4id  not 
run  with  the  land  as  a  burden,  and  it  was,  of  course,  one  of 
the  assumed  positions  of  the  court  in  each  case  that  they  did 
so  run. 

The  cases  in  connection  with  this  subject  have  already 
been  sufficiently  examined  in  the  previous  chapters,  while 
treating  of  leases  in  fee  and  conditions  of  re-entry  and  for- 
feiture. The  subject  of  covenants  running  with  the  land  as 
a  burden  is  of  kindred  character,  and  depends  upon  the 
same  general  rules  and  principles.  Those  cases  show  con- 
clusively that  the  court  put  their  decision,  in  each  case,  as  to 
the  liability  of  the  defendant,  upon  the  ground  that  the 
instrument  containing  the  covenant  was  a  lease  ;  made  so  by 
the  parties,  or  by  the  retroactive  effect  of  statutes  passed 
after  the  contracts  were  made.  In  no  case  was  the  decision 
placed  upon  any  ground  other  than  that  there  was  a  privity 
of  estate  between  the  parties  to  the  action,  such  as  can  be 
created  only  by  a  lease  and  between  lessor  and  lessee.  It  is 
evident  from  the  opinions  wherein  reasons  have  been  assigned 
for  the  decisions,  that  the  court  did  not  say  and  did  not  mean 
to  say,  that  the  covenants  could  run  with  the  land  as  a  bur- 
den, upon  the  theory  that  the  instruments  of  conveyance 
were  deeds  of  assignment,  and  the  parties  thereto  merely 
assignor  and  assignee,  or,  which  is  the  same  thing,  vendor 
and  vendee. 

Upon  that  point,  the  opinions  are  outspoken  and  conclu- 
sive. In  one  of  the  cases  it  is  said  :  '^  The  payments  cove- 
nanted to  be  made  in  this  case  are  not,  as  claimed  by  the 
defendant's  counsel,  purchase-money  payments,  but  rent-pay- 
ments, although  the  conveyance  of  the  land  in  fee  constituted 
the  consideration  of  the  grant  of  the  rent  Thje  payments  are 
as  clearly  rent  as  they  wotdd  have  been  if  the  like  rent  had  been 
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grcofUed  for  the  same  consideration  by  tfie  original  covenantor 
oui  of  other  lands  previously  owned  by  him" 

Tan  Rensselaer  v.  Reed,  26  N.  Y.  576. 

There  is  no  doubt  they  would  be  rent  in  the  one  case 
equally  with  the  other ;.  and  there  is  just  as  little  doubt  that 
neither  would  be  rent,  as  that  term  is  understood  in  the  law. 
The  comparison  thore  made  refutes  the  doctrine  whiqh  it  was 
intended  to  substantiate.  But  that  the  court  supposed  it  to 
be  the  rent  of  the  common  law,  is  evident  by  what  was  imme- 
diately added)  that  the  action  could  be  sustained  upon  no 
other  ground  than  that  the  relation  of  landlord  and  tenant 
existed  between  the  parties.  It  is  true,  that  that  part  of  the 
opinion  cannot  be  reconciled  with  the  point  decided  in  the 
same  opinion,  that  the  instrument  of  conveyance  was  an 
assignment  and  not  a  lease ;  that  the  reversion  of  the  fee  was 
in  the  State  and  not  in  the  plaintiff ;  and,  as  an  inevitable 
consequence,  that  the  defendant  was  the  tenant,  not  of  the 
plaintiff,  but  of  the  State.  And  it  seems  to  admit  of  no 
explanation,  except  that  the  court  was  misled  by  the  fallacy 
of  a  word.  The  word  rent  was  the  cause  of  the  confusion 
and  conflict  of  ideas. 

In  the  case  of  Van  Rensselaer  v.  HaySy  19  Jf.  Y.  68,  in  the 
opinion  of  Selden,  J.,  not  reported,  the  question  whether 
the  covenant  run  with  the  land  so  as  to  bind  the  assignee, 
was  thus  stated :  <*  It  depends  upon  the  common  law.  There 
is  no  doubt  that,  as  a  general  rule,  covenants  run  with 
land  only  when  the  relation  of  landlord  and  tenant  exists, 
and  where  there  are  two  estates,  with  one  of  which  the  cove- 
nant runs  as  a  benefit,  and  with  the  other  as  a  burden."  And 
he  further  said  that  '^  authorities  which  go  merely  to  support 
the  general  rule  are  to  be  laid  aside,  because  that  is  not  in 
dispute.    The  question  relates  solely  to  an  exception." 

That  statement  of  the  question  is  not  only  clearly  and  con- 
cisely made,  but  is  indisputably  the  true  one.  There  is  no 
room  for  discussion  as  to  the  general  rule  there  stated ;  and 
if  there  is  any  question  open  to  conflict,  it  is  whether  there 
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are  any  exceptions  to  tbat  general  rule,  and  if  so,  what  those 
exceptions  are. 

While  several  things  have  been  mistaken  as  exceptions,  it 
will  be  found  true,  on  a  full  examination  of  the  authorities, 
that  no  exception  was  ever  intelligently  made.  There  are 
covenants  of  different  characters  which  have  been  mistaken 
as  exceptions  to  that  general,  rule. 

1st.  Covenants  which  are  said  to  run  with  the  land  as  a 
benefit  are  among  the  number  ;  as  for  example,  the  covenant 
of  warranty  by  a  vendor  to  his  vendee,  contained  in  a  deed 
of  assignment.  There  ai'e  cases,  where  a  subsequent  purchaser 
can  maintain  an  action  for  a  breach  of  such  covenants.  But 
the  covenant  is  purely  personal  on  the  part  of  the  covenantor, 
at  least.  There  is  nothing  to  distinguish  it  from  personal 
covenants  generally,  except  that  the  covenantor  is  liable  to 
be  sued  by  persons  other  than  the  covenantee.  The  subse- 
quent purchaser  is  held,  in  certain  cases,  to  become  the 
assignee  of  the  covenant,  by  reason  of  becoming  assignee  of 
the  estate.  The  only  question  which 'embraces  the  estate  is, 
whether  he  has  the  same  estate,  and  if  so,  there  may  be  cases 
where  he  can  maintain  an  action  against  the  covenantor  for 
a  breach  of  the  covenant  of  warranty.  But  in  no  case  is  any 
person,  other  than  the  covenantor  and  his  personal  represen- 
tatives, liable  for  breach  of  the  covenant ;  and  this  liability 
rests  on  privity  of  contract  and  never  on  privity  of  estate. 
The  rules  and  principles  which  govern  that  class  of  cases  are 
distinct  and  different  from  the  subject  under  discussion,  and 
are,  therefore,  no  exception  to  the  general  rule  here  stated. 
The  questions  pertaining  to  tlmt  class  of  covenants  will  be 
examined  when  we  Come  to  treat  of  the  alienation  of  estates. 
We  have  referred  here  to  that  branch  of  the  law  merely  to 
point  out  the  fallacy  of  the  argument,  that  beciause  the  subse- 
quent purchaser  may  maintain  an  action  for  breach  of  cove- 
nant of  warranty  agjlinstthe  vendor  of  a  previous  sale,  there- 
fore the  subsequent  purchaser  is  liable  for  breach  of  the 
covenants  of  a  preceding  purchaser. 

The  misapprehension  of  the  authorities  in  this  respect  is 
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attributable  to  the  fallacy  of  Ihe  phrase,  "covenants  running 
with  the  land,"  with  its  double  application,  noticed  in  the 
beginning  of.  this  chapter ;  and  the  want  of  a  knowledge  of 
the  law  sufficiently  familiar  to  readily  distinguish  between 
the  two  classes  of  cases. 

2d.  A  contract  which  operates  to  create  an  easement  has 
been  sometimes  apparently  confounded  with  a  covenant, 
which,  at  common  law,  is  said  to  run  with  the  land  as  a  bur- 
den. The  case  of  2'he  Trustees  of  Wcutertown  v.  Gotoen^  4 
Paige  Ch.  Hep.  510,  is  an  example.  In  that  case  the  owner 
of  lands  had  sold  one  lot,  and  agreed  that  no  building  should 
be  erected  on  an  adjoining  lot.  The  owner  of  the  last  named 
lot  was  about  to  erect  a  building  thereon,  and  a  bill  was  filed 
by  the  owner  of  the  former  lot  to  restrain  him  by  a  decree 
of  perpetual  injunction.  The  decree  was  allowed.  The 
chancellor  is  reported  to  have  made  this  remark :  "  The  cove- 
nant in  the  conveyance  to  Hersey  not  to  erect,  or  suffer  to  be 
erected,  any  tenement,  edifice  or  structure  on  the  street,  high- 
way or  common,  owned  by  the  grantor,  in  front  of  the  pre- 
mises conveyed,  was  a  covenant  running  with  the  land.  It 
was '  the  grant  of  a  privilege  or  easement,  which  passed  to 
White  under  the  conveyance  from  Hersey  to  him."  It  was 
undoubtedly  correct  to  hold  that  the  contract  operated  to 
create  an  easement,  and  that  the  owner  of  the  servient  estate 
should  be  restrained  from  interrupting  the  owner  of  the 
dominant  estate  in  the  enjoyment  of  the  easement  But  it 
was  not  a  covenant  which  ran  with  the  land  as  a  burden,  in 
the  common  law  sense  of  that  phrase.  The  contract  could 
not  operate  both  as  a  grant  and  a  covenant. — {Hurd  v.  Ctartis, 
19  Pick.  464.)  As  a  grant,  it  was  a  contract  executed.  The 
grantee  acquired  a  vested  right.  A  covenant  to  run  with 
the  land  as  a  burden,  must  be  a  contract  executory,  a  right 
or  obligation  which  exists  merely  in  action.  The  difference 
between  the  rights  of  parties  under  a  contract  executed  and 
under  a  contract  executory  is  very  great.  For  example,  a 
lease  of  lands  is  a  contract  executed.  True,  it  is  an  agree- 
ment that  the  lessee  shall  enjoy  the  possession  of  the  premises 
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for  the  period  of  time  fixed  by  the  agreement,  bat  the  lessee 
acquires  a  vested  right  K  the  lessor  interrupts  his  posses- 
sion, he  is  not  liable  tor  a  breach  of  his  covenants,  but  liable 
in  trespass,  in  the  same  manner  as  a  stranger.  There  would 
be  no  propriety,  therefore,  in  saying  that  the  lease  was  a 
covenant  which  runs  with  the  land  as  a  burden.  An  ease- 
ment, like  an  estate,  can  be  created  only  by  a  grant,  that  is, 
by  a  conti*act  or  covenant  that  the  grantee  shall  enjoy  certain 
rights. 

Curtis  V.  Keesler,  14  Barb.  511;  Post  v.  Pearsall,  22  Wen.  444. 

The  grantor  of  an  easement,  like  the  lessor  /)f  an  estate,  is 
not  liable  for  breach  of  covenant  for  interrupting  the  grantee 
in  the  enjoyment  of  his  rights,  but  is  liable  in  an  action  of 
tort,  and  to  be  restrained  from  interference.  Trespass  quare 
clansumf regit  will  not  lie,  because  the  owner  of  an  easement 
has  not  the  right  of  exclusive  possession,  like  the  owner 
of  an  estate.  Each  has  a  certain  property  in  the  lands.  The 
difference  between  their  rights  is  this  :  The  owner  of  an  estate 
has  a  right  of  exclusive  possession.  He  cannot  only  enjoy 
possession  himself,  but  can  exclude  others.  The  owner  of  an 
easement  has  merely  a  right  of  enjoyment  limited  to  some 
particular  or  specified  pui*pose,  which  does  not  carry  with  it 
the  right  to  the  exclusive  possession.  That  is  the  chief  dif- 
ference between  the  two  kinds  of  property  in  lands,  distin- 
guished in  the  law  as  estates  and  easements.  There  is, 
therefore,  no  propriety  in  saying  that  the  covenant  of  the 
owner  of  one  piece  of  land  that  the  owner  of  another  piece 
shall  have  a  certain  right  of  way,  or  other  easement,  is  a  cove- 
nant running  with  the  land  as  a  burden,  in  the  feudal  sense 
of  that  phrase.  There  is  no  excuse  for  confounding  the  two 
things,  because  there  is  no  analogy  between  them. 

The  only  serious  question  connected  with  this  branch  of 
the  subject  is,  whether  the  grant  of  an  easement  should  be 
regarded,  like  the  lease  of  an  estate,  a  contract,  to  which  the 
rule  of  the  feudal  law  is  applicable,  in  order  to  make  the 
covenants  therein  contained,  which  are  executory,  run  with 
the  land  as  personal  sei'vitudes. 
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In  Morse  v.  Aldrich,  19  Pick.  B.  449,  the  feudal  rule  wa? 
held  to  apply.  The  facte  of  that  oaBe  were  as  follows  :  A 
conveyance  was  made  of  thirteen  acres  of  land  in  1794,  with 
the  privilege  of  using  and  improving  the  land  and  mill  pond 
west  of  the  same  lot,  for  the  purpose  of  ponds  and  baths, 
within  certain  limits,  which  included  a  part  of  the  grantor's 
mill  pond.  In  1809,  fifteen  years  after,  the  grantor  made  a 
further  covenant  with  the  plaintiff,  who  was  the  assignee 
of  the  grantee,  that  he  would  draw  off  the  pond  in  August 
and  September  of  each  year,  not  exceeding  six  days  in  the 
year,  for  the  purpose  of  allowing  to  the  plaintiff  the  oppor- 
tmiity  to  dig  and  carry  out  mud  from  the  pond,  as  long  as 
there  was  mud  in  the  pond.  The  covenantor  died  intestate, 
and  his  premises,  including  the  mill  pond,  descended  to  the 
defendants  as  his  heirs  at  law,  who  refused  to  draw  off  the 
pond ;  and  the  action  was  brought  to  recover  damages  for 
breach  of  the  alleged  covenant.  The  main  point  was  whether 
the  covenant  run  with  the  land  so  as  to  bind  the  defendants. 
The  court  held  that  it  did,  and  that  the  defendants  were 
liable.  But  they  conceded  that  the  rule  which  could  make 
them  liable,  applied  only  to  leases  and  to  covenants  between 
lessors  and  lessees  contained  therein ;  and  that  the  liability 
rested  upon  the  privity  of  estate,  which  exists  only  between 
the  lessor  and  the  lessee,  as  created  by  the  lease.  To  bring 
the  case  within  that  rule,  they  held  that  **  the  same  privily 
exists  between  the  grantor  and  grantee,  where  a  grant  is 
made  of  any  subordinate  interest  in  land,  the  reversion  or 
residue  of  the  estate  being  reserved  by  the  grantor ;  all  cove- 
nants in  support  of  the  grant,  or  in  relation  to  the  beneficial 
enjoyment  of  it,  are  real  covenants,  and  will  bind  the 
assignee."  The  judges  in  that  case  had  a  correct  idea  of  the 
rule  of  the  feudal  law,  but  they  were  wrong  in  its  application. 
Here  were  two  adjoining  landholders.  In  a  case  reported  in 
the  same  volume  {Hurd  v.  Cfurtis,  p.  464),  they  held  that 
covenants  between  the  two  tenants  did  not  not  attach  as  a 
burden  to  bind  the  assignees.  The  correctness  of  the  deci- 
sion was  unquestionable.    It  was  put  on  the  ground  that 
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there  was  no  privity  of  estate  between  the  tenants  of  adjoin- 
ing lands.  Both  cases  were,  however,  alike  in  that  respect. 
Both  were  alike,  also,  in  having  covenants  between  the  parties 
regulating  the  use  of  water  for  their  mutual  accommodation. 
In  Morse  v.  Aldrich  there  had  been,  it  is  true,  a  sale  and  con- 
veyance of  lands,  accompanied  by  a  grant  or  contract  to  flow 
certain  other  lands,  made  fifteen  years  before,  to  another 
person.  Had  that  conveyance  been  a  lease  instead  of  an 
assignment  and  the  grant  of  an  easement,  the  subsequent 
agreemenf,  made  fifteen  years  afte{,  could  not  have  attached 
to  it  as  a  covenant  nmmng  therewith  as  a .  burden  upon  the 
land.  To  run  with  the  land  when  connected  with  a  lease, 
the  covenant  must  not  only  be  a  part  of  the  contract  of  lease, 
but  must  be  made  at  the  same  time.  It  cannot  be  so  attached 
at  a  subsequent  date. 

2  Cruise  Dig.  p.  8;  Shep.  Touch.  126;  Taylor's  Lan.  &  Ten.  §  280. 

The  fact,  therefore,  that  there  had  been  an  assigment  of 
adjoining  lands  and  the  grant  of  an  easement  in  the  one  case, 
of  prior  date,  and  none  in  the  other,  constituted  no  real  dif- 
ference between  the  two  cases,  so  far  as  related  to  the  ques- 
tion under  examination.  The  covenant  to  let  the  water  from 
the  pond  six  days  in  the  year,  was  an  independent  agreement, 
and  must,  therefore,  operate  independently,  so  far  as  it  could 
operate  at  all.  Construed  to  operate  as  a  covenant,  the 
assignee  would  not  be  liable  upon  it,  because  it  was  a  cove- 
nant between  tenants  of  adjoining  lands,  which  could  create 
no  privity  of  estate  to  carry  the  obUgation  along  against  the 
assignee.  Construed  as  the  grant  of  an  easement,  that  is,  as 
a  right  vested  in  the  grantee  to  have  the  water  drawn  from 
the  pond  the  number  of  days  named,  the  assignee  of  the 
land  of  the  covenantor  was  not  liable  for  a  breach  of  the 
covenant.  If  he  could  be  made  liable,  his  liability  must  rest 
upon  the  theory  that  during  the  six  days  the  dam  which 
flowed  the  land  was  a  nuisance,  which  he  was  bound  to  abate, 
and  for  the  damages  resulting  from  which  he  might  be  held 
to  respond  in  an  action  on  the  case. 

The  result  would  be  similar  upon  the  agreement  by  the 

28 
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owner  of  land  that  the  owner  of  other  land  might  enjoy  the 
right  of  way,  or  any  other  right  short  of  an  estate  in  the 
land.  The  right  would  be  an  easement  attached  to  the  one 
lot,  and  rest  as  a  servitude  upon  the  other. 

Washburn  on  Easements  and  Servitudes,  6. 

But  it  would  be  a  real  servitude  and  not  a  personal.  Seal 
servitudes  "are  such  as  one  estate  owes  unto  another  estate." 

Id.  4;  EralL.  Inst.  854. 

But  it  is  the  nature  of  such  servitudes  "  not  to  constrain 
any  one  to  do,  but  to  suffer  something."  "  Henoe,^'  says  Mr. 
Erskine,  "  it  may  be  perceived  that  he  whose  tenement  may 
be  subject  to  a  servitude  is  not,  in  the  Qommon  case,  bound 
to  perform  any  act  for  the  benefit  of  the  person  or  tenement 
to  which  it  is  due.  His  whole  burden  consists  either  in 
being  restrained  from  doing,  or  being  obliged  to  suffer  some- 
thing to  be  done  upon  his  property  by  another." 

Ersk.  Inst.  862. 

This  is  quoted  approvingly  by  Mr.  Washburn,  in  his  work 
here  cited.- 

The  very  definition  of  an  easement  excludes  the  principle 
of  personal  servitudes.  "The  essential  qualities  of  ease- 
ments," says  Mr.  Washburn,  "are  these  ;  1st,  they  are  incor- 
poreal ;  2d,  they  are  imposed  on  incorporeal  property,  and 
not  upon  the  owner  thereof  ;^  8d,  they  confer  no  right  to  a 
participation  in  the  profits  arising  from  such  property ;  4th, 
they  are  imposed  for  the  benefit  of  corporeal  property ;  and 
5th,  there  must  be  two  distinct  tenements, — the  dominant,  to 
which  the  right  belongs,  and  the  servient,  upon  which  the 
obligation  rests." 

See  the  page  of  his  work,  before  cited. 

s 

This  is  substantially  a  repetition  of  the  rule  as  stated  in 
other  audiorities. 

2  BooTier^s  Inst.  170, 171;  Wolfe  v.  Frost,  4  Sand.  Gh.  R.  89; 
Gale  &  Whately's  Law  of  Easements,  p.  6. 

it  is  thus  evident  that  the  doctrine  of  Morse  v.  Aldrich, 
that  the  grant  of  an  easement  establishes  feudal  relations 
between  adjoining  tenants,  and  can  be  made  the  basis  of 
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fendal  or  personal  servitudes,  has  not  only  neither  principle 
nor  authority  to  support  it,  but  is  in  conflict  with  the  funda- 
mental rules  which  govern  easements.  Easements  do  not 
belong  to  the  feudal  system  ;  and  their  introduction  from  the 
civil  law  has  been  accompanied  by  provisions  which  expressly 
exclude  the  application  of  that  rule  of  the  feudal  law  that 
makes  personal  agreements  personal  servitudes,  and  attaches 
them  as  such  to  land. 

3d.  Agreements  between  adjoining  landholders,  in  regard 
to  the  erection  and  maintenance  of  division  fences,  are  of  the 
same  character;  and  are  sometimes  confounded  with  the 
covenants  which  distinguished  the  feudal  relations  as  they 
once  existed  in  England.  The  cases  of  Kellogg  v.  Robinson^ 
6  Ver.  276,  and  Blain  v.  Taylor,  19  Abb.  228,  are  examples 
of  that  class. 

Li  most  of  the  States,  the  relative  rights  and  duties  of 
adjoining  landholders,  in  regard  to  division  fences^  are 
regulated  by  statute  ;  in  some  cases,  may  be  established  by 
agreement  between  *he  adjoining  proprietors ;  and,  once 
established,  they  may  continue  unchanged  to  succeeding  pro- 
prietors. Remedies  are  provided  by  statute  against  parties 
who  neglect  those  duties,  in  favor  of  the  injured  parties  ;  but 
there  is  nothing  in  those  rights  and  duties,  or  in  the  reme- 
dies, of  a  feudal  character,  or  which  embraces  the  rules  and 
principles  of  the  feudal  law,  or  anything  analagous  to  it. 
The  absurdity  of  attempting  the  assimilation  is  apparent  the 
moment  the  question  is  asked,  which  party  is  to  be  treated 
as  the  landlord,  and  which  the  tenant  ?  The  same  test  is 
equally  conclusive  as  to  easements.  To  contend  that  when 
the  owner  in  fee  grants  a  right  of  way  to  an  adjoining  pro- 
prietor, or  grants  any  other  easement,  he  makes  his  grantee 
a  feudal  lord  and  himself  a  vassal,  is  simply  absurd.  No 
such  proposition,  plainly  stated,  will  be  likely  to  find  an 
advocate. 

4th.  A  covenant  to  pay  a  rent-charge  or  a  rent-seek,  has 
been,  in  modem  times,  mistaken  as  within  the  general  rule, 
which  makes  covenants  run  with  the  land  as  a  burden,  or  per- 
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sonal  servitude.  The  mi^stAke  has  proceeded  from  the  lack 
of  attention  to  the  diiference  between  a  rent>service  and  a 
rent-charge,  or  a  rent-seek, — or  rather  from  a  failure  to 
understand  that  tiiere  is  a  material  difference  between  them. 
The  word  rent  has  evidently  been  the  chief  source  of  the 
misapprehension  ;  although  it  would  seem  to  be  a  fallacy  too 
shallow  to  deceive  any  one,  in  possession  of  common  under- 
standing, and  even  a  moderate  knowledge  of  our  real  pro- 
perty laws.  We  have  sufficiently  explained  the  difference 
between  the  different  kinds  of  rent  in  other  chapters.  It  is 
not  easy  to  account  for  the  confusion  of  ideas  which  distin- 
guish some  of  the  I'ecent  cases  ;  or  how  the  courts  could  be 
induced  to  apply  the  feudal  laws  of  the  twelfth  century  to 
the  purely  allodial  system  of  the  nineteenth  century.  It  can 
only  be  said,  that  "  it  is  the  evil  spirit  of  the  feudal  system, 
with  its  dark  auxiliaries,  ignorance  and  false  philosophy," 
trying  to  supplant  the  only  system  of  land  tenure  which  con- 
cedes to  the  tiller  of  the  soil  bis  full  individuality  in  personal 
freedom  and  independence.  Carried  out  to  its  ultimate  pos- 
sible consequences,  it  would  sap  the  foundation  and  destroy 
the  whole  fabric  of  our  free  institutions.  Stated  as  a  general 
proposition,  it  is  an  attempt  to  so  establish  the  law  by  judicial 
decisions,  that  every  tenant  in  fee  of  the  State  can  sell;  to 
whom  he  pleases,  the  future  generations  who  are  to  succeed 
him,  and  transfer  them  to  a  system  of  villanage  or  slavery, 
more  or  less  onerous,  as  ma^*  suit  his  profit  or  caprice,  in 
spite  of  the  statutes  and  the  constitutional  provisions  to  the 
contrary.  In  times  when  the  courts  are  inclined  to  imitate 
each  other's  decisions  as  well  as  their  own,  especially  as  to 
real  property,  more  often  than  to  attend  to  rules  and  princi- 
ples, it  is  impossible  to  anticipate  the  evils  which  may  result 
from  one  erroneous  decision,  when  it  embraces  within  its 
scope  so  numerous  a  class  as  tenants  in  fee  of  the  State,  and 
principles  so  important  as  those  which  are  secured  to  that 
.class  by  the  laws  and  constitutions  of  the  country. 

Van  Rensselaer  v.  Haysy  19  N,  Y.  68,  decided  in  1859,  is 
the  first  reported  case  which  has  even  attempted  to  make  a 
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covenant  to  pay  a  reut*cliarge  run  with  the  land  so  as  to  bind 
succeeding  owners  ;  or,  in  other  words,  which  has  assumed 
to  apply  the  feudal  laws  of  the  middle  ages  to  a  rent-charge 
so  as  to  convert  it,  in  efiect,  to  a  rent-service. 

Other  decisions  since,  have  avoided  discussing  the  ques- 
tion, and  simply  relied  upon  what  they  call  the  authority  of 
that  case.  That  case,  therefore,  stands  alone  upon  that  doc- 
trine, not  only  unsupported,  but  in  direct  conflict  with  all 
the  authorities,  English  and  American,  and  in  direct  conflict 
with  the  long-established  and  well-settled  rules  which  govern 
the  question  of  covenants  running  with  the  land  as  a  burden  ; 
and  in  direct  conflict,  as  we  have  before  shown  while  upon 
the  subject  of  conditions,  with  the  provisions  of  our  statutes 
and  of  the  constitution,  which  make  every  tenant  in  fee  of 
the' State  the  absolute  lord  and  proprietor  of  his  lands. 

There  are  several  reasons  why  the  case  of  Van  Rensadaer 
V.  Hays  cannot  be  relied  upon  as  authority,  that  the  cove- 
nant to  pay  a  rent-charge  runs  with  the  land  as  a  burden. 

First  :  No  such  thing  is  decided  in  the  case.  The  ques- 
tion is  mooted,  but  no  decision  is  made  upon  that  point.  The 
idea  of  sustaining  the  judgment  upon  that  position  was  aban- 
doned ;  and  the  court  fell  back  upon  the  traditionary  notion 
of  a  manor  and  a  "Patroon  ;"  upon  feudal  relations  and  the 
feudal  law,  which  they  had  already  pronounced  against.  It 
is  said :  "  The  courts  of  this  State  have  always  assumed  that 
the  assignees  of  the  grantee  upon  leases  of  this  description, 
were  liable  for  the  rent  accruing  after  the  assignment." — (19 
JV.  Y,  93.)  Upon  that  point  they  contend  that  the  "  cases 
present  an  uninterrupted  course  of  adjudication,  extending 
through  a  period  of  nearly  half  a  century  ;  and  in  every  case 
where  a  recovery  was  had,  it  was  necessarily  aflSrmed  that 
these  covenants,  as  to  their  burden,  run  with  the  estate  of 
the  grantee  in  the  land." 

■  Now  it  is  not  true  that  the  half  century  of  cases  referred 
to,  hold  that  the  covenant  to  pay  a  rent-charge  runs  as  a 
burden  upon  the  land,  to  bind  the  assignee.  No  such  doctrine 
received  any  countenance  from  those  decisons.    As  before 
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shown,  it  was  held  during  all  that  time  that  individuals  could 
make  leases  in  fee  in  this  State  as  they  could  in  England  in 
the  twelfth  century,  on  the  ground  that  our  statutes  contained 
nothing  like  the  statute  quia  emptoi'ts  of  England ;  that  the 
persons  claiming  the  rents  had  the  reversionary  or  proprie- 
tary right,  and  were  feudal  lords,  of  whom  the  tenants  in  fee 
held.  Under  that  assumed  position  of  the  parties,  no  one 
denied  the  liability  of  the  tenant  to  pay  the  rents  reserved. 
But  that  assumed  state  of  the  law  was  decided  to  be  erro- 
neous, in  1852,  in  DePeyster  v.  Michael,  6  JV.  Y.  467  ;  and 
was  again  decided  to  be  an  error,  upon  a  re-examination  of 
the  whole  argument,  in  the  case  under  review.  The  fact  of 
citing  cases  as  authority,  which  had  been  overruled,  and 
which  were  overruled  in  the  very  case  wherein  they  were 
cited,  is  evidence  of  an  obscurity  of  perception  that  can  com- 
mand no  respect  as  authority.  It  denies  that  the  plaintiff 
has  any  title  to  the  lands  in  question,  and  still  contends  that 
he  has  the  right  to  recover,  on  the  authority  of  cases  where 
a  party  has  been  adjudged  to  recover  because  of  his  sup&rior 
title*  A  case  which  contends  that  a  covenant  to  pay  a  rent- 
cJmrge  runs  with  the  land,  on  the  ground  that  such  is  the  rule 
as  to  a  rent-servic6,  should  command  no  respect,  as  authority, 
that  a  covenant  to  pay  a  rent-charge  runs  with  the  land ;  and 
no  respect  for  the  tribunal  which  makes  the  decision. 

Second  :  The  court  in  that  case  were  professedly  under 
the  influence  of  a  feeling  of  constraint,  which  must  have  ope- 
rated very  unfavorably  against  an  impartial  examination,  and 
therefore  detracts  from  the  respect  which  might  otherwise 
have  been  due  to  the  case  as  authority.  It  is  evident,  upon 
almost  every  page  of  the  opinion,  that  it  was  prepared  under 
the  prevailing  idea  that  the  plaintiff's  action  must  be  sus- 
tained in  any  event.  Having  first  decided  against  the  only 
ground  upon  which  the  action  could  be  upheld,  according  to 
known  rules  of  law,  the  remaining  part  of  the  effort  was' 
apparently  an  attempt  to  lay  hold  of  anything  within  reach, 
which  might  seem  to  furnish  a  justification  for  doing  what 
thev  had  resolved  they  were  bound  to  do. 
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Thus  it  is  said  :  "  In  determining  upon  the  influence  which 
the  course  of  adjudication  in  our  own  courts  ought  to  have 
upon  the  judgment  we  are  now  to  give,  we  cannot  lose  sight 
of  the  consideration  that  all  parties  interested  in  this  species 
of  property  have  been  encouraged  to  act,  and  have,  beyond 
all  doubt,  acted  for  many  years  upon  the  assumption  that  they 
were,  on  the  one  hand,  entitled  to  th^  benefit,  and  subject,  on 
the  other,  to  the  burden  of  the  remedies  now  sought  to  be 
enforced." 

19  N.  T.  W,  96. 

This  consideration  for  parties,  in  opposition  to  the  law,  if 
entitled  to  any  influence  in  controlling  the  course  of  justice, 
was  interposed  in  the  wrong  place.  The  assumption  of  the  par- 
ties  referred  to,  so  far  as  such  assumption  has  e7er  existed,  was 
confined  to  the  ideas  that  the  parties  claiming  the  benefit  of 
the  covenants,  were  the  owners  or  proprietors  of  the  land, 
and  the  parties  subject  were  their  tenants  ;  that  the  yistru- 
ments  of  conveyance  were  leases,  and  the  covenants  rents  in 
return  for  the  use  of  the  land.  -The  place  for  **  the  conside- 
ration "  for  parties,  if  it  can  properly  be  said  to  have  any 
place  in  the  administration  of  the  law,  was  while  considering 
the  question  whether  the  reversion  or  proprietary  right  was 
in  the  plaintiff  or  in  the  State.  Having  decided  that  question 
adversely  to  the  plaintiff,  "the  consideration''  for  parties 
was  not  only  out  of  place,  but  was  absurd.  When  determin- 
ing whether  a  party  id  the  owner  or  proprietor  of  land,  the 
fact  that  he  may  have  acted  as  such  owner  or  proprietor  for 
a  long  time,  is,  under  some  circumstances,  a  proper  subject 
to  be  taken  into  consideration.  Statutes  of  limitation  are 
founded  upon  such  considerations.  But  when  it  is  decided 
that  he  is  not  the  owner,  there  is  no  occasion  when  it  can  be 
proper  for  a  court  to  treat  him  as  the  owner,  merely  because 
he  once  supposed  he  was.  Consequently,  i^hen  the  court 
interposed  this  consideration  for  parties,  they  had  already 
passed  the  limit  where  such  considerations  were  admissible. 
The  alleged  assumption  of  the  parties  did  not  then  exist.  The 
court  had  decided  the  defendant  to  be  the  tenant  in  fee  of 
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the  State,  and  had  denied  any  estate  in  the  premises  to  the 
plaintiff.  It  was  not  then  true,  under  that  disposition  of  the 
rights  of  the  puities,  that  any  such  assumption  existed,  as  is 
alleged  by  the  court.  It  will  not  be  pretended  that  it  was 
ever  assumed  that  a  tenant  in  fee  of  the  State  was  liable  to 
rents  and  services  to  a  stranger,  in  the  same  manner  as  the 
feudal  vassal  was  to  his  lord  in  the  eleventh  and  twelfth  cen- 
turies. The  pretence,  therefore,  of  an  established  course  of 
decisions,  which  required  the  action  to  be  sustained,  was  hi 
open  conflict  with  the  truth,  aft«r  the  court  had  decided  that 
the  instrument  upon  which  the  action  was  brought  was  an 
assignment,  and  not  a  lease ;  or  m  other  words,  that  the 
reversion  of  the  estate  was  not  in  the  plaintiff,  but  was  in 
the  State. 

It  should  be  borne  in  mind,  while  considering  the  decision 
of  the  coui-t,  that  the  only  point  in  dispute  between  the  par- 
ties in  the  Hay's  case,  was  whether  the  reversion  of  the  fee 
was  in  the  plaintiff  or  in  the  State.  It  was  conceded  that  the 
defendant  owned  the  fee  ;  and  it  was  conceded>by  the  plain- 
tiff that  if  the  reversion  of  that  fee  was  not  in  himself,  but 
was  in  the  State,  he  could  not  recover.  The  court  decided 
that  the  reversion  was  in  the  State,  and  so  far  followed  the 
decision  in  DePeyster  v.  MichaeL  That  decision  was  in 
direct  conflict  with  the  rights  of  the  plaintiff,  as  he  had 
claimed  them  to  be,  and  as  they  had  been  understood  in 
the  reported  cases  for  the  half  century  immediately  pre- 
ceding the  DePeyster  case.  Having  thus  decided  against  the 
theory  of  those  cases,  to  say  that  they  were  precedents  which 
demanded  to  be  followed,  was  simply  absurd.  It  was  declar- 
ing that  a  case,  where  the  plaintiff  was  allowed  to  recover 
rent,  on  the  ground  that  the  title  to  the  land  was  in  him,  was 
controlling  authority  of  his  right  to  recover  where  he  bad  no 
title.  The  consideration  for  parties  was  thus  evidently  one 
which  distinguished  between  individual  suitors  without  regard 
to  their  rights. 

Third  :  The  particular  argument  in  favor  of  the  proposi- 
tion that  a  covenant  to  pay  a  rent-charge  runs  with  the  land 
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as  a  burden,  and,  therefore,  differs  not  at  all  in  that  respect 
from  a  rent  service,  consists  chiefly  in^  a  criticism  upon  the 
doctrine  announced  by  Lord  Holt  to  the  contrary  in  the  case 
of  Brewstei*  v.  Kidgel,  12  Modern^  166. 

See  also,  1  Ld.  R<iym.  817;  and  5  Modern,  874. 

The  facts  of  that  case  were  as  follows  :  Bobert  Langford 
was  seised  in  fee  of  the  manor  of  Bulmore.  He  borrowed 
«£800of  Ellen  Brewster,  and  agreed  to  pay  an  annual  sum 
of  £40,  or  five  per  cent,  interest  therefor.  There  was  in  the 
agreement  the  usual  provision  that  upon  failure  to  pay,  she 
might  enter  upon  the  premises  and  take  and  sell  personal 
property  enough  to  pay  the  amount  due  ;  and,  in  a  memo- 
randum indorsed  on  the  back  of  the  instrument,  it  was 
declared  as  follows  :  ''  It  is  the  true  intent  and  meaning  of 
these  presents  that  the  grantee  and  her  heirs  shall  forever 
hereafter  be  paid  the  said  rent-charge,  without  any  deduction 
or  abatement  of  taxes,  charge  or  payment  out  of  or  concern- 
ing the  said  rent,  or  the  said  manor  or  lands  charged  there- 
with ; "  and  Langford  also  covenanted  that  the  said  yearly 
rent  of  £40  per  annum,  freed  from  all  taxes,  shall  be  forever 
duly  paid.  The  question  before  the  court  was  whether  a 
certain  tax  should  be  deducted  from  the  <£40,  and  not  as  to 
the  liability  of  the  assignee  to  pay  the  £40.  As  reported  in 
12  Modern^  Lord  Holt  said  that  the  covenant  to  pay  was  one 
which  did  not  run  with  the  land  to  bind  the  assignee  of  the 
covenantor. 

As  repoi1;ed  in  5  Modem,  574,  it  is  said  upon  this  point : 
"And  they  were  of  opinion  that  the  plaintiff  had  no  remedy 
at  law  upon  this  covenant  against  the  now  defendant,  for  he 
was  only  a  ter-tenant,  and  could  not  be  pharged  as  assignee, 
because  the  covenant  did  not  run  with  the  land,  neither  was 
it  annexed  to  the  thing  granted  ;  and  therefore  he  ought  to 
bring  an  action  against  the  grantor  or  his  heirs." 

In  the  same  case,  in  1  Ld.  Raynu  317,  in  the  syllabus  of 
the  case,  it  is  declared  that ''  a  covenant  to  pay  a  rent-charge 
does  not  bind  an  assignee  of  the  estate  of  the  covenantor.". 


442  THE  LAW  OF  BllAL  FBOFEBTT. 

In  the  opinion,  page  320,  it  is  said  :  "  For  if  tenant  in  fee 
grants  a  rent-chaiye  out  of  lands,  and  covenants  to  pay  it 
-without  deduction,  for  himself  and  his  heirs,  you  may  main- 
tain covenant  against  the  grantor  and  his  heirs,  but  not 
against  the  assignee,  for  it  is  a  mere  personal  covenant,  and 
cannot  run  with  the  land/' 

The  case  may  not  have  called  for  a  decision  upon  that 
point,  but  it  was,  nevertheless,  the  expression  of  an  opinion 
to  which  there  was  no  dissent  among  the  judges  on  that  occa- 
sion, and  to  which  no  dissent  has  been  expressed  in  any  other 
case  in  England. 

There  was  another  point  discussed  in  that  case,  about 
which  differences  of  opinion  have  been  expressed  by  English 
judges ;  that  is,  whether  the  covenant  to  pay  a  rent-charge 
run  with  the  rent  so  that  the  assignee  of  the  grantee  of  the 
rent-charge  might  sue  the  covenantor  upon  his  covenants. 
Lord  Holt  expressed  the  opinion  that  the  assignee  could  sue 
upon  the  covenants.  In  Milnea  v.  Branchy  6  Mau.  <&  Selw. 
411,  Lord  EUenborough  expressed  a  different  opinion ;  and 
said  he  was  inclined  to  think  that  the  language  of  Lord  Holt, 
as  to  the  right  of  the  assignee  of  the  rent  to  have  covenant, 
was  extra-judicial,  and,  aside  from  that  dictum,  he  found  no 
authority  that  the  covenant  runs  with  the  rent. 

We  refer  to  this  point  here,  because  in  some  of  the  recent 
cases  in  New  York,  the  court  has  evidently  failed  to  distin- 
guish that  point  from  the  question  whether  the  assignee  of 
the  land  was  liable  upon  such  a  covenant.  Thus,  in  Van 
ReMselaer  v.  Read,  26  N.  Y.  558,  the  court  cite  Lord  Holt, 
in  Brew9ter  v.  Kidgel,  as  authority  that  the  covenant  did  run 
with  the  land  as  a  burden,  making  the  assignee  personally 
liable.  There  are  other  cases  where  the  two  questions  were 
evidently  confounded. 

It  may  be  true,  that  the  opinion  of  Lord  Holt,  that  the 
covenant  to  pay  a  rent-charge  did  not  run  with  the  land  as  a 
burden,  was  merely  a  dictum ;  but  it  is  none  the  less  true 
that  he  uttered  a  doctrine  which  has  never  been  denied  by 


OOVENAMTB  BUNNIKG  WITH  hASD.  443 

any  one  who  had  in  his  mind  a  correct  understanding  of  what 
a  rent-charge  was. 

See  WllliunB  on  Real  Prop.  276,  276;  Barton  on  Real  Property, 
$  1102;  Rawle  on  Covenants  for  Title,  841,  2d  ed.j  1  Smith'a 
Leading  Cases,  22,  Spencer's  case,  and  notes. 

In  Van  Rensselaer  v.  Smit/iy  27  Barb.  144,  it  was  con- 
ceded  that  Lord  Holt's  dictum  was  correct  as  applied  to  the 
caae  beforo  him ;  and  an  attempt  was  made  to  discriminate 
between  a  rent-charge  granted  from  an  assignee  of  an  estate 
to  his  assignor,  at  the  time  of  the  assignment,  and  in  conside- 
ration thereof,  and  a  rent-charge  granted  on  other  occasions. 
The  reason  given  for  the  discrimination  is,  that  ^'  it  would.be 
only  £Edr  that  the  assignee  should  continue  to  perform  that 
which  must  be  seen  to  have  be^  a  part  of  the  price  of  the 
land,  and  without  which  this  very  land  would  not  have  been 
transmitted  from  the  covenantee  through  the  lessee,  or 
grantee  to  the  assignee  himself.  The  land  which  he  holds 
is  the  consideration  he  has  received  for  his  contract  or  burden. 
Where  there  is  no  such  accompanying  conveyance,  the  con- 
sideration of  the  covenant  is  necessarily  foreign  to  the  land ; 
and  the  title  of  the  covenantor  is  independent  of  the  stipula- 
tions of  the  covenant ;  and  as  these  relations  and  all  other 
relations  which  are  indicated  by  the  technical  phrase  *  pri- 
vity of  estate,'  are  absent,  there  is  no  reason  why  the  assignee 
should  be  bound  by  the  covenant.  But  when  there  is  such 
accompanying  conveyance,  no  future  party  has  a  right  to 
complain  of  any  lawful  burden  attendant  upon  it,  whether 
of  covenant  or  condition,  since,  independent  of  the  convey- 
ance, neither  estate  nor  burden  could  ever  have  reached  hiuL" 

The  reader  will  hardly  fail  to  perceive  that  the  doctrine 
there  proclaimed  is  not  found  amons  the  rules  laid  down  in 
Spencer's  case  ;  and  that  the  principle  of  the  doctrine  would 
embrace  within  its  scope  all  the  purchase-money  covenants 
or  agreements,  with  their  interest,  of  all  the  preceding  pur- 
chasers. The  reasons  and  principles  there  given,  are  suffi- 
cient to  show  the  absurdity  of  that  decision,  and  of  the 
subsequent  decisions  of  similar  character^  for  it  is  a  matter 
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of  familiar  knowledge,  that  purchase-money  covenants  or' 
agreements  do  not  run  with  the  land  so  as  to  be  personally 
binding  on  subsequent  purchasers.  If  a  tenant  in  fee  sells 
and  conveys  his  estate  on  credit,  he  knows  that  if  he  would 
retain  a  lien  on  the  land  as  against  subsequent  purchasers 
and  encumbrancers  in  good  faith,  he  must  secure  such  lien  by 
judgment  or  mortgage ;  and  that  in  no  event  does  a  subse- 
quent purchaser  become  pei'sonally  bound  to  pay  him  by 
the  mere  act  of  becoming  the  purchaser  and  assignee.  It 
cannot  change  the  result  to  call  the  purchase  money  rent. 

See  Hope  «.  Booth,  1  Barn.  &  Adolph.  498;  Sackett «.  Barnam, 
22  Wen.  606. 

In  Van  Rensselaer  v.  Hays^  the  court  contend  that  Lang- 
ford's  covenant  was,  not  that  he  would  pay  the  rent-charge 
without  deduction  of  taxes,  but  that  he  would  not  deduct 
the  taxes  from  the  rent-charge ;  and  that  it  was  this  cove- 
nant, not  to  deduct  the  taxes,  which  Lord  Holt  said  would 
not  bind  the  assignee. 

We  have  given  the  words  of  the  covenant,  as  contained  in 
the  agreement,  and  the  reader  will  see  that  the  court  mistook 
the  facts.  In  any  view,  it  was  a  criticism  very  much  attenu- 
ated and  apparently  pointless.  There  was  but  one  covenant ; 
and  that  related  exclusively  to  the  annual  payment  and  its 
amount.  The  court  undertakes  to  divide  it  into  two  parts ; 
and  contends  that  because  one  part  did  not  run  with  the 
land,  the  other  did  run. 

The  reader  will,  however,  readily  perceive  that  the  cha- 
racter of  the  covenant  in  the  particular  mentioned  by  the 
court,  forms  no  material  part  of  the  facts  necessary  to  make 
it  run  with  the  land.  It  lacked  every  circumstance  and  cha- 
racteristic, required  by  the  rules  stated  in  Spencer's  case,  to 
make  it  run  with  the  laiid.  The  instrument  in  which  it  was 
contained  was  not  a  demise,  and  the  covenant  itself  did  not 
concern  the  demise  of  the  premises.  It  formed  no  part  or 
parcel  of  any  such  contract. 

There  was  another  authority  cited,  in  that  case,  and  it  is 
the  one  apparentlj^  the  most  relied  upon,  namely,  Sugden  on 
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Vendors,  p.  731.  That  author  concludes  an  examination  of 
this  subject  as  follows :  **  Upon  the  whole,  it  is  submitted 
that  covenants,  like  those  in  Brewster  y.  Kidgell,  ought  to 
be  held  to  lam  in  both  directions  ;  with  the  rent  or  interest 
earvQd  out  of  or  charged  upon  it  in  the  hands  of  the  assignee, 
so  as  to  enable  him  to  sue  upon  them  ;  with  the  land  itself 
in  the  hands  of  the  assignee,  so  as  to  render  him  liable  to  be 
sued  upon  it." 

What  he  means  by  the  words  **  to  be  sued  upon  it,"  is  not 
very  clear.  If  wo  read  "it"  as  the  representative  of  "cove- 
nants," we  necessarily  charge  the  author  with  a  disregard  of 
the  rules  of  syntax.  If  we  read  "  it"  to  represent  "  land,"  the 
precise  meaning  is  still  more  obscure.  But  m  any  view,  the 
author  does  not  pretend  that  such  is  the  law.  He  only  gives 
it  as  his  notion  that  the  rule  should  be  so.  And  in  doing 
that,  it  is  evident  he  was  for  the  time  misled  by  the  fallacy 
of  the  word  "  rent," 

The  only  authority  found  by  him  in  hisicxtensive  researches 
was  Roach  v.  Wadham^  6  EasL  289,  and  certain  doubts 
expressed  in  a  report  of  the  Real  Property  Commissioners. 
It  must  be  conceded  tliat  this  was  authority  of  a  very  nega- 
tive character.  In  Roach  v.  Wadham,  he  merely  contends 
tliat  it  would  have  been  a  good  defence  if  covenants  to  pay  a 
rent-charge  did  not  run  with  the  laud  ;  and  as  that  defence 
was  not  interposed,  hut  successful  defence  was  made  on 
another  ground,  he  thinks  the  case  should  be  regarded  as 
authority  that  such  covenants  do  bind  the  assignee  of  the  land. 
It  must  be  confessed  that  that  is  going  a  good  ways  to  make 
authorities.  Where  two  good  grounds  of  defence  exist,  and 
the  defendant  takes  only  one  and  succeeds,  is  it  a  legitimate 
inference  that  the  law  is  against  him  on  the  other  point  ?  For 
example,  in  an  action  upon  a  contract  for  the  payment  of 
money,  which  was  usurious  upon  the  face  of  it,  and  which 
was  also  void  for  want  of  a  consideration  expressed,  would  a 
successful  defence  upon  the  point  of  usury,  without  taking 
the  other  point,  make  the  case  authority  that  the  want  of  con- 
sideration was  immaterial  ? 
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But  it  18  made  evident  by  the  context  of  the  sentence  quoted 
that  the  author  did  not  mean  what  has  been  attributed  to 
him,  or  if  he  did,  he  was  laboring  under  a  temporary  miscon- 
ception  of  the  character  of  -the  case  of  Brewster  v.  KidgelL 
In  the  context  he  says :  <'  The  observation  of  the  commis- 
sioners before  quoted,  that  the  question  has  sometimes  been 
considered  to  depend  on  privity  of  estate,  may  perhaps  mis- 
lead the  student,  for  the  only  question  is,  whether,  where  the 
assignee  is  in  privity  of  estate,  he  is  bound  by  the  covenant. 
If  there  is  no  such  privity,  it  is  not  denied  by  any  that  he  is 
not  chargeable  in  such  an  action." 

We  have  before  quoted  in  this  chapter  what  the  same 
author  says  in  regard  to  privity  of  estate.  According  to  his 
definition,  the  correctness  of  which  has  never  been  disputed, 
it  is  a  relation  which  can  be  created  only  by  a  lease,  and  can 
exist  only  between  the  owner  of  the  reversionary  estate  and 
the  tenant  of  the  particular  estate. 

Moreover,  his  comments  upon  Webb  v.  Russell  remove  all 
doubts  as  to  the  author's  idea  of  the  rule.  He  says,  page 
716  :  ^*Lord  Kenyon  laid  down  the  rule  generally  in  Wd>b 
V.  Russell  that  there  must  be  a  privity  of  estate  between  the 
covenanting  parties  to  make  a  covenant  run  with  the  land. 
And  although  there  the  question  arose  upon  a  lease,  that  does 
not  distinguish  it  from  other  cases.  For  the  grant  of  a  lease 
does  not  make  all  the  covenants  in  it  run  with  the  land,  nor 
is  that  operation  effected  by  the  statute  of  Henry  YHI ;  but 
if  the  covenants,  from  their  own  nature,  would  run  with  the 
land,  then  there  i&  privity  of  estate  to  support  them  as  such, 
and  the  statute  gives  the  benefit  of  them  to  assignees  of  the 
reversion.  What  Lord  Kenyon  therefore  decided  was  this, 
that  a  lessee  could  not  make  covenants  entered  into  by  him 
with  a  stranger  run  with  the  land,  although  by  their  nature 
they  properly  would  run  with  it ;  for  there  was  no  question 
about  their  running  with  the  reversion,  as  there  was  none 
vested  in  the  covenantee,  who  was  a  mortgagor  without  any 
estate,  the  legal  reversion  upon  the  lease  being  vested  in  the 
mortgagee,  by  whom,  in  conjunction  with  the  mortgagor,  the 
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lease  was  granted.  The  rule,  therefore,  denies  to  the  leasee 
the  power  to  charge  the  assignee  of  the  lands  with  covenants 
entered  into  with  a  stranger,  however  directly  relating  to  the 
lands.^^ 

It  will  be  seen  that  the  author  does  not  deny  the  rules  in 
Speqper's  case,  nor  propose  to  add  thereto  any  new  rules  or 
qualifications.  Applying  those  rules  and  principles  to  '*  cov- 
enants like  those  in  Brewster  v.  Kigdell"  there  can  be  no 
doubt  in  the  mind  of  an  intelligent  lawyer,  that  they  cannot 
be  made  to  run  with  the  land  as  personal  obligations  binding 
assignees.  The  transaction  between  Robert  Langford  and 
Ellen  Brewster  lacked  every  element  necessary  to  bring  the 
covenants  within  the  rules  of  Spencer's  case.  There  was  no 
demise  of  the  premises  or  of  any  part  thereof.  Langford  . 
was  the  proprietor  in  fee  of  the  manor  before  making  the 
agreement ;  was  he  not  equally  so  after  it  was  made  ?  Ellen 
Brewster  had  no  estate  in  the  premises  before  she  loaned  her 
money ;  had  she  any  after  it  was  loaned  ?  Did  she  become 
the  lessor,  and  Langford  the  lessee  of  the  land,  by  the  agree- 
ment between  them  ?  It  is  clear  that  there  was  no  privity 
of  estate  between  them,  after  making  that  agreement,  more 
than  there  was  before.  The  covenant  was  made  to  a  stranger 
to  the  land.  There  being  no  demise  or  lease,  there  was  no 
covenant  touching  or  concerning  the  demise  or  lease  of  the 
premises  ;  and,  therefore,  the  covenant  did  not  come  within 
the  requirements  of  the  rules  of  law,  as  stated  ia  Spencer's 
case,  necessary  to  make  a  covenant  run  with  the  land  as  a 
burden  or  personal  servitude.  The  grant  of  a  rent-charge 
was  not  a  grant  of  any  estate  in  the  land. — {DePeyster  v. 
Michael,  6  i\r.  T.  506.)  If  such  a  contract  is  to  be  assimi- 
lated to  a  lease,  which  party  is  to  be  made  the  lessor,  and 
which  the  lessee,  the  grantor  of  the  rent-charge,  or  the 
grantee  ?  If  the  relation  of  landlord  and  tenant  is  to  be 
assumed  to  exist,  which  is  the  landlord,  and  which  the  tenant? 

Besides  the  fact  that  there  was  no  demise  or  lease  of  the 
premises,  as  required  in  Spencer's  case,  there  is  another  rule 
of  that  case,  the  requirements  of  which  were  not  fulfilled. 
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The  coDsideration  of  the  covenant  was  money  loaned.  A 
covenant  in  a  lease,  by  the  lessee  to  the  lessor  for  money 
loaned,  would  not  bind  the  assignee  of  the  lessee.  In  the 
third  resolution  of  Spencer'«  case  it  is  said :  "  If  a  man  demise 
a  house  and  land  for  years,  with  a  stock  or  sum  of  money 
rendering  rent,  and  the  lessee  covenants  for  hira,  his  execu- 
tors, administrators  and  asssigns,  to  deliver  the  stock  or  sum 
of  money  at  the  end  of  the  term,  yet  the  assignee  shall  not  be 
charged  with  this  covenant,  for  although  the  rent  reserved 
was  increased  in  respect  to  the  stock  or  sum  of  money,  yet 
the  rent  did  not  issue  out  of  the  stock  or  sum,  but  out  of  the 
land  only,  and  therefore,  as  to  the  stock  or  sum,  the  covenant 
is  personal,  and  shall  bind  the  covenantor,  his  executors  and 
administrators,  and  not  his  assignee.  That  rule  was  adopted 
and  applied  in  Allen  v.  Culver^  3  Denio,  295,  296. 

In  Van  Rensselaer  v.  Hays  there  is  no  pretence  that  the 
case  differs  in  regard  to  this  question  from  Brewster  v.  Kid- 
gelh     The  cases  are  conceded  to  stand  alike  in  that  respect. 

Van  Rensselaer  v.  Read,  26  N.  Y.  576;  Van  Rensselaer  v.  Denni- 
son,  85  N.  Y.  898. 

There  was  a  sale  and  conveyance  of  the  whole  estate  in  the 
premises  from  one  party  to  the  other.  The  parties  w^ere 
assignor  and  assignee,  or  which  is  the  same  thing,  vendor  and 
vendee.  Covenants  from  a  vendee  to  his  vendor  do  not  run 
with  the  land  as  a  burden.  A  purchaser  of  land  incurs  no 
personal  liability  upon  the  agreements  of  previous  owners, 
even  though  those  agreements  are  made  a  lien  on  the  land  by 
mortgage  or  judgment,  and  he  purchases  subject  thereto.  He 
^jannot  be  made  personally  liable  short  of  a  valid  agreement 
making  himself  so,  and  then  he  is  liable  on  his  own  agree- 
ment, and  not  on  the  agreement  of  the  preceding  owner. 

Stebbins  v.  Hall,  29  Barb.  588;  Belmont  v.  Coman,  22  N.  Y.  439. 

The  vendor's  lien  for  unpaid  purchase  money  bears  no 
analogy,  either  in  the  remedy  or  in  its  principle,  to  the  cove- 
nant which  runs  with  the  land  as  a  burden.  In  such  a  case, 
the  vendor  can  enforce  his  lien  only  by  a  decreee  or  judg- 
ment, authorizing  a  sale  of  a  part  or  the  whole  of  the  pre- 
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mises,  and  the  approppadon  of  enough  of  the  proceeds  to 
pay  his  demand ;  and  he  has  no  such  remedy  against  a  sub- 
sequent purchaser,  in  good  fiedth,  who  has  paid  a  valuable 
consideration,  and  had  no  notice  of  the  lien  when  he  made 
the  purchase ;  and  in  no  case  does  the  subsequent  purchaser 
incur  a  personal  liability  to  pay  the  purchase  price  agreed  to 
be  paid  by  previous  purchasers. 

2  Story's  £q.  Jdr.  §  1228. 

In  Van  jRensselaer  v.  Hays^  much  importance  is  attached 
to  the  alleged  intention  of  the  parties  that  the  covenant  should 
run  with  the  land  to  bind  the  assignees.  That  intention  was 
inferred  merely  from  the  tact  that  the  covenant  was  made,  in 
form,  for  the  heirs  and  assigns. 

The  intentions  of  parties,  as  manifested  in  their  contracts, 
are  justly  allowed  to  have  a  controlling  effect  upon  the  con- 
struction and  meaning  of  the  contracts,  so  long  as  il  leads  to 
no  result  which  conflicts  with  the  laws. .  But  that  rule  of 
construction  is  limited  in  its  application  to  the  parties  who 
thus  express  their  intentions,  and  can  never  be  extended  to 
affect  the  conduct  of  others,  except  within  feudal  laws  and 
within  feudal  relations ;  and  even  then  the  liability  of  the 
assignee  of  the  lessee  does  not  depend  upon  any  expressed 
intention  of  the  lessee  as  to  whether  he  shall  be  liable  or 
shall  not  be  liable.  The  feudal  system  never  rested  upon  so 
uncertain  a  foundation  as  that  would  produce;  for  if  the 
lessee  could  bind  his  assigne^merely  by  expressing  the  inten- 
tion to  do  so,  he  could  relieve  him  from  oblations  by 
expressing  the  intention  that  the  assignee  should  not  be 
bound. 

It  is  a  very  imperfect  idea  of  feudal  laws  which  assumes 
such  an  element  as  a  part  of  the  systeoou  At  common  law, 
the  covenants  of  the  lessee  to  pay  rent  reach  his  assignee,  not 
because  he  expresses  his  intention  that  they  shall  do  so,  but 
because  the  law  gives  to  them  that  scope  and  force.  The 
intention  of  the  lessee  in  that  respect  is  not  necessary  to  make 
the  covenant  bind  the  assignee. 

The  rules  in  Spencer's  case  make  the  word  assigns  material 

29 
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only  when  the  covenant  relates  to  or  "  conceras  a  thing  which 
was  not  in  being  at  the  time  of  the  demise  made."  Thns, 
where  a  lessee  for  years  covenanted  to  build  a  brick  wall  on 
the  demised  premises,  it  was  said  that  the  covenant  would 
not  bind  the  assignee  unless  he  was  named  in  the  contract. 
Biit  if  the  lessee  had  covenanted  to  repair  a  wall  standing  on 
the  demised  premises  at  the  time  of  the  demise,  the  assignee 
would  be  bound,  although  not  named.  But  the  lessee  has  no 
power  to  bind  his  assignee  by  express  words  even,  except  so 
far  as  the  covenant  concerns  the  demise  of  the  premises.  It 
is  said  in  the  second  resolution  of  Spencer's  case,  that 
'*  although  the  covenant  be  for  him  and  his  assigns,  yet  if 
the  thing  to  be  done  be  merely  collateral  to  the  land,  and 
doth  not  touch  or  concern  the  thing  demised  in  any  sort,  there 
the  assignee  shall  not  be  charged.  As,  if  the  lessee  covenants 
for  him  and  his  assigns  to  build  a  house  upon  the  land  of  the 
lessor,  which  is  no  parcel  of  the  demise,  or  to  pay  any  col- 
lateral sum  to  the  lessor,  or  to  a  stranger,  it  shall  not  bind 
the  assignee,  because  it  is  merely  collateral,  and  in  no  manner 
touches  or  concerns  the  thing  that  was  demised,  or  that  is 
assigned  over ;  and,  therefore,  in  such  case  the  assignee  of 
the  thing  demised  cannot  be  charged  with  it  no  more  than 
any  other  stranger." 

It  follows  that  the  expressed  intention  of  the  parties  can 
in  no  case  bind  the  assignee,  except  when  the  instrument 
which  contains  the  covenant  operates  as  a  lease  or  demise, 
and  the  covenant  is  a  part  of  the  contract  of  lease  or  demise. 
It  requires  the  concurrence  of  those  two  things,  and  the 
expressed  intention  of  the  parties  cannot  supply  the  place  of 
either.  Whatever  may  have  been  the  faults  of  the  feudal 
system,  it  was  a  system  of  rules  and  principles,  which  were 
not  subject  to  be  changed  by  the  expressed  intentions  of 
contracting  parties.  It  recognized  a  public  policy  as  superior 
to  individual  mt^tions,  and  public  laws  as  entitled  to  control 
the  rights  of  paraes  rather  than  considerations  for  the  wishes 
and  interests  of  one  class  of  suitors  over  another. 

But  this  view  of  the  rule  of  intentions,  as  used  by  the  court, 
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does  not  present  the  error  which  they  fell  into  in  its  full 
absurdity.  We  have  examined  it  thus  far  upon  the  assump- 
tion that  the  instrument  which  contained  the  covenant  was  a 
lease.  Begarded  as  an  assignment,  which  the  court  decided 
it  to  be,  it  is  still  more  in  conflict  with  the  general  rules  and 
principles  of  the  feudal  law,  that  the  tenant  of  an  estate  can 
change  the  tenure  by  which  it  is  held  by  making  an  assign- 
ment of  the  estate,  and  therein  declaring  the  terms  and  con- 
ditions  by  which  the  estate  shall  thereafter  be  held. 

If  such  a  proposition  should  be  applied  to  the  tenant  of  an 
estate,  the  reversion  of  which  was  in  an  individual,  its  absurdity 
would  be  acknowledged  at  once.  It  is  no  less  absurd  because 
the  reversion  is  in  the  State,  or  because  the  sovereign  power 
is  not  here  vested,  as  it  is  in  England,  in  an  individual.  It  is 
only  apparently  so  to  those  who  £edl  to  appreciate  the  indi- 
viduality of  the  State  as  readily  as  they  appreciate  the 
individuality  of  an  individual  landlord. 
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CHAPTER  XI. 

FIXTURES.— HOW  AND  WHEN  CHATTELS  BECOME 
FIXTURES.— BY  WHOM  THEY  CAN  BE  REMOVED, 
AND  WITHIN  WHAT  TIME. 


SECTION    I. 

FlZTDBBS.      MbAKIVO  AHD  UsB  or  THB  WOBD. 

1.  The  effect  of  «n  agreement  between  the  owner  of  chattels  and  the 

owner  of  land,  that  the  0¥mer  of  the  chattels  may  remove  them. 

2.  The  effect  of  a  prevailing  custom.    General  review  of  the  authorities. 
8.  The  law  of  fixtures  in  cases  where  there  is  neither  custom  nor  express 

agreement  to  fix  the  relative  rights  of  the  parties.    A  review  of 
the  authorities  and  reported  cases  generally.    General  rules  and 
principles  applicable  as  criteria  whereby  to  determine  when  ft 
chattel  becomes  a  fixture. 
Fir$t~^ThB  effect  of  an  agreement  between  the  owner  of  a  chattel 
and  the  owner  of  the  land.    Can  be  made  personal  property 
in  all  cases. 
Secoful— Chattels  cannot  be  made  fixtures  by  express  agreement 
in  all  cases.    The  line  between  real  and  personal  property 
established  by  law.    Cannot  be  changed  by  agreement  of 
parties.    There  must  be  an  adaptation  of'  the  one  to  the 
other,  and  the  intention  of  the  parties  to  unite  them  must 
be  evinced  by  fiicts  and  circumstances.    The  facts  and  cir- 
Qumstances  are  divided  Into  classes. 

1 .  Physical  annexation  or  adhesion  and  physical  adaptation. 

2.  The  character  or  quality  of  the  thing  to  be  annexed  : 

Whether  it  is  a  machine  or  implement  independently 
of  its  annexation,  and  capable  of  being  removed  with- 
out injury  to  itself. 
8.  Other  circumstances  held  to  have  influence  in  indicat- 
ing the  intention  of  parties. 

SECTION    II. 

ThB  GbBBRAL  RuLB  as  to  THB  RBMOVAL  OF  FlXTTTRBS.  TThBB  FiZTVBBS  ABB 
WITHIN  THB  BSCOONIZBD  EZOBPTIONS  TO  THB  GbNBBA£  RuLB  WRIOH  PBB- 
HITS  THB  TbNANT  TO  BBXOVB  THBX.      ThB  GbNBEAL  RuiB  OOHSIDB&BB. 

Its  origin.    Thb  bzobftion  to  thb  Gbnbral  Rulb,  and  its  origin. 

1.  What  fixtures  are  exceptions  to  the  general  rule.    Trade  fixtuiea, 

and  what  are  trade  fixtures. 

2.  Whether  the  tenant  can  remove  other  than  trade  fixtures. 

SECTION    III. 
Thb  nxB  within  which  thb  Sevbranob  and  Rbxoval  or  Fixtvrbs  hat 

BB   XADBi  AND  THB  RbSULT  TO  THB  RiOHTS  OF  THB  TxNANT  If   HB  FAILS 
TO  RBXOVB  WITHIN  THB  TlXB. 
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FIXTDRE&  HOW  AND  WHEN  CHATTELS  BECOME 
FIXTURES.  BY  WHOM  THEY  CAN  BE  KEMOVED, 
AND  WITHIN  WHAT  TIME. 

SECTION    I. 

I 

FIXTUBES.      MEANING  AND  USE  OF  THE  WOBD. 

Chattels  so  annexed  to  the  land  that  the  owner  of  the 
chattels  has  no  right  to  remove  them,  as  a  general  rule, 
except  when  he  is  the  owner  of  the  land,  are  known,  in  the 
law,  as  fixtures. 

1.  If  there  is  any  agreement  between  the  owner  of  the 
chattel  and  the  owner  of  the  land,  either  expressed  in  the 
words  of  the  lease  or  implied  by  the  custom  of  the  place 
where  the  land  lies,  that  the  owner  of  the  chattels  may 
remove  them,  they  do  not  become  fixtures  by  their  annexa- 
tion, but  retain  their  chattel  character. 

It  was  said  in  Dame  v.  Dame,  38  N.  H.  429,  per  Bell,  J. : 
**The  rules  of  the  common  law,  relating  to  the  rights  of 
lessor  and  lessee,  in  buildings  and  other  structures  erected 
by  the  lessee  upon  the  property  leased,  and  in  such  things  as 
are  annexed  and  affixed  to  any  buildings  or  structures  thereon, 
are  liable  to  bo  changed  and  modified  in  any  way  by  the 
agreements  made  by  the  parties  on  the  subject ;  and,  so  far 
as  such  agreements  extend,  the  question  is  no  longer  what  is 
the  common  law,  but  what  have  the  parties  agreed." 

Fixtures  are  defined,  in  2  Jbb.  N.  Y,  Dig,  414,  as  "  Chat- 
tels, or  articles  of  a  personal  nature,  which  have  been  affixed 
to  land.  They  must  be  permanently,  habitually  attached 
to  it,  or  must  be  component  parts  of  some  erection,  struct- 
ure or  machine  attached  to  the  freehold,  without  which 
the  erection,  structure  or  machine  would  be  imperfect  and 
incomplete.'' 

The  meaning  of  the  term  fixture  was  criticised  in  Teaff^  v. 
HewiUy  1  Okio  State  R.  524,  525,  and  the  general  conclusion 
is  expressed  that  "  the  term  fixture,  in  its  ordinary  significa- 
tion, is  expressive  of  the  act  of  annexation,  and  denotes  the 
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change  which  has  occurred  in  the  nature  and  the  legal  inci« 
dents  of  the  property ;  and  it  appears  to  be  not  only  appro- 
priate,  but  necessary,  to  distinguish  this  class  of  property 
from  movable  property  possessing  the  nature  and  incidents 
of  chattels.  It  is  in  this  sense  that  the  term  is  used  in  far 
thl  greater  part  of  the  adjudicated  cases."  The  court  in  that 
case  define  a  fixture  as  follows :  '*  A  fixture  is  an  article 
which  was  a  chattel,  but  which,  by  being  physically  annexed 
or  affixed  to  the  realty,  became  accessory  to  it  and  part  and 
parcel  of  it.  But  the  precise  point  in  the  connection  with 
the  realty,  where  the  article  loses  the  legal  qualities  of  a 
chattel  and  acquires  those  of  the  really,  often  presents  a 
question  of  great  nicety  and  sometimes  difficult  determina- 
tion." 

It  was  said,  in  the  case  of  Providence  Croa  Co.  y.  Thunier^ 
by  the  court :  *'  We  think  the  true  rule  is,  that  a  personal 
chattel  does  not  become  a  fixture,  so  as  to  be  a  part  of  the  real 
estate,  unless  it  be  so  affixed  to  the  freehold  as  to  be  inca- 
pable of  severance  from  it  without  violence  and  injuiy  to  the 
freehold  j  and,  if  it  be  so  annexed,  it  is  a  fixture,  whether 
the  annexation  be  for  use,  for  ornament,  or  from  mere 
caprice." 

2  H.  I.  Rep.  22. 

As  to  the  meaning  of  the  word  *<  fixtures,"  it  is  said  in 
3  Abb.  N.  y.  I)ig.  146  :  '*  There  is  a  confusion  in  the  em- 
ployment of  the  word  '  fixtures'  in  the  cases.  Sometimes  it 
is  used  to  denote  that  which  muat  not  be  removed  from  the 
freehold  ;  sometimes  that  which  may  be.  To  avoid  this  con- 
fusion, we  employ  the  term'  as  meaning  a  thing  which  has 
been  eo  (ifixed  to  the  realty  thai  it  is  deemed  a  part  of  it,  and 
is  no  longer  removable  by  the  general  oumer" 

K  this  definitioQ  is  to  be  understood  as  limited  to  chattels 
so  annexed,  that  as  a  general  rule  merely,  they  cannot  be 
removed,  but  to  which  some  exceptions  exist,  as  to  the  remo- 
val, it  is  undoubtedly  correct. 

The  English  courts  have  criticised  the  word  Jixtures,  say- 
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ing  it  was  a  modem  word,  and  might  be  used  to  signify  an 
article  which  the  tenant  has  the  power  of  removing. 

Sheen  v.  Richie,  6  Mee.  &  W^  182;  Wiltahear  v.  Cottell,  18  £Dg. 
Law  and  £q.  Rep.  142. 

The  absurdity  of  such  a  use  of  the  word  is  obvious.  The 
tenant  has  a  right  to  remove  all  his  personal  property,  and, 
therefore,  according  to  this  criticism,  all  his  personal  pro- 
perty is  a  jSxture.  If  it  be  said  that  only  such  chattels  are 
intended  as  are  attached  to  the  premises,'  it  leaves  the  ques- 
tion open  in  what  manner  they  must  be  attached  in  order  to 
become  fixtures. 

The  right  of  a  tenant  to  remove  his  personal  property  is 
not  denied  by  any  one.  The  right  to  remove  such  things  as 
he  may  have  made  fixtures,  is  another  question ;  but  before 
it  can  arise,  in  any  case,  it  must  first  be  determined  that  the 
thing  is  a  fixture.  Every  tenant  has  at  all  times  the  right  to 
remove  his  personal  property ;  but  it  will  not  be  pretended 
that  he  has  the  right,  in  all  cases,  to  remove  such  as  he  shall 
have  attached  to  the  freehold. 

Questions  of  removal  arise  only  where  the  chattel  is 
annexed  so  as  to  become  a  part  of  the  freehold }  and  they 
arise  between  landlord'  and  tenant,  between  vendor  and 
vendee,  or,  which  is  the  same  thing,  between  assignor  and 
assignee,  between  mortgagor  and  mortgagee,  between  devi- 
sees and  executors,  and  between  heirs  and  administrators. 
How  and  when  chattels  may  be  annexed  to  real  property,  so 
as  to  become  a  part  of  it,  are  questions  dependent  upon  the 
same  rules,  and  to  be  determined  in  the  same  manner  in  each 
of  the  said  classes.  The  rules,  as  applicable  to  the  different 
classes  of  cases,  differ  in  some  material  respects  from  each 
other;  but  those  differences  are  confined  chiefly,  if  not 
entirely,  to  the  right  of  removal,  and  not  to  the  mode  of 
annexation. 

The  subject,  therefore,  naturally  divides  itself  into  three 
parts  :  How  chattels  may  be  so  annexed  to  real  property  as 
to  become  fixtures :  When  so  attached,  in  what  cases  they 
can  be  severed  from  the  realty  and  again  claimed  as  chattels : 
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And,  the  time  within  which  the  severance  and  i-emoyal  may 
be  made,  and  the  results  to  the  rights  of  the  parties  in  case 
of  failure  to  remove. 

How  chailels  may  be  so  annexed  to  real  propertt/  as  to  become 
fixtures. 

It  will  be  found,  upon  examination  of  the  authorities,  that 
this  is  the  most,  if  not  the  only  really  difficult  part  of  what  is 
regarded  as  the  law  of  fixtures.  It  it  is  true,  that  in  many 
cases  the  subject  is  discussed  as  though  there  was  nothing 
difficult  to  be  determined,  except  the  question  of  removal ; 
but  upon  a  critical  examination  of  some  of  the  same  cases,  it 
will  be  found  that  the  real  question  was  one  of  annexation, 
and  not  of  removal. 

The  question  of  annexation  involves  the  consideration  of 
several  things.  The  thing  to  be  annexed,  the  thing  to  which 
the  annexation  is  made,  and  the  manner  and  purpose  of  the 
annexation,  demand  attention,  as  well  as  the  provisions  of 
the  lease  under  which  the  tenant  holds.  Those  provisions 
may  be  expressed  in  the  words  of  the  lease,  or  supplied  by 
some  general  or  local  custom,  which  must  be  treated  as  sub- 
stantially a  part  of  the  contract  It  should  be  borne  in  mind, 
that  the  whole  subject  can  be  controlled,  to  a  certain  extent, 
by  the  contract  of  the  parties.  It  is,  perhaps,  in  all  cases,  a 
question  as  to  the  intention  of  the  parties.  Where  that  inten- 
tion is  not  particularly  expressed,  the  law  supplies  the  par- 
ticulars and  determines  what  the  intention  was.  If  a  general 
custom  is  shown  to  prevail  in  the  locality,  in  regard  to  the 
relative  obligations  and  rights  of  the  parties,  the  law  pre- 
sumes that  the  parties  contracted  with  that  custom  in  view, 
and  makes  it  a  part  of  the  contract. 

If  the  parties  expressly  agree  that  certain  things  may  be 
removed,  the  law  gives  force  to  the  agreement ;  and  the  rule 
as  to  the  removal  of  fixtures  does  not  come  in  question.  The 
annexation  of  anything  of  a  chattel  kind,  as  the  epection  of 
any  building  or  structure  upon  the  land,  will  not  make  it  a 
fixture  in  the  eyes  of  the  law,  where  the  parties  have  expressly 
agreed  that  it  shall  preserve  its  chattel  character.    Thus 
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there  is  no  doubt  that  the  tenant  may  remove  his  personal 
property  wherever  it  has  been  attached  or  annexed,  with  a 
license  or  agreement  on  the  part  of  the  landlord  that  it  may 
be  removed.  Indeed,  when  attached  or  annexed  nnder  such 
an  agreement,  it  is  not  regarded  as  a  part  of  the  realty  for 
any  purpose,  but  is  treated  as  personal  property. 

In  Smith  v.  BeMon,  1  Hilli  176,  a  building  used  as  a  gro- 
eery  and  dwelling  house  was  regarded  as  personal  property, 
for  the  conversion  of  which  trover  would  lie.  The  plaintiff's 
title  rested  upon  a  mortgage  of  the  building  as  a  chattel. 
The  defendant  was  in  possession  under  a  lease  of  the  lands 
for  two  years.  The  building  was  erected  by  a  tenant  of  the 
land  on  which  it  stood,  with  the  understanding  that  he  was 
to  have  three  or  six  months  to  remove  the  building,  and  by 
a  succeeding  tenant  was  mortgaged  as  personal  properly. 
The  plaintiff  claimed  as  the  assignee  of  the  mortgage  of  the 
building  against  the  defendant,  who  was  the  tenant  of  the 
lands ;  and  his  action  was  founded  on  default  in  the  payment 
of  the  mortgage'  and  demand  of,  and  refusal  to  deliver,  the 
building  by  the  defendant  The  plaintiff  was  allowed  to 
recover,  on  the  ground  that  the  building  was  personal  pro- 
perty, by  force  of  the  understanding  or  license  that  the 
tenant  should  have  the  right  to  remove  it.  The  court 
remarked  that,  **  prima  faciei  such  a  building  would  be  a  fix* 
ture,  and  would  not  be  removable.  The  legal  effect  of 
putting  it  on  another's  land,  would  be  to  make  it  a  part  of 
the  freehold ;  but  the  parties  concerned  may  control  the 
legal  effect  of  any  transaction  between  them  by  an  express 
agreement  They  have,  in  effect,  stipulated  that  the  placing 
of  this  building  on  the  ground  of  Brackett  and  Wood  should 
work  nothing  more  towards  changing  its  nature  than  if  it  had 
been  the  loose  timber  of  the  house,  instead  of  the  house 
itself.  The  law  6ften  implies  an  agreement  of  nearly  the 
same  character  from  the  relation  of  lessor  and  lessee,  or  ten- 
ant and  remainder-man;  and  surely,  the  parties  may,  by 
express  agreement,  do  the  same  thing,  and  even  more.  If 
they  agree,  iu  terms,  that  a  dwelling  house  shall,  as  between 
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them,  be  considered  strictly  a  personal  chattel,  it  takes  that 
character/'  The  rule  upon  that  subject,  with  the  reasons 
upon  which  it  is  founded,  is  well  expressed  in  the  language 
of  the  opinion  quoted,  and  fully  sustained  by  the  authorities. 

The  same  principle  was  applied  in  Ford  ▼.  Cobb^  20  N.  Y* 
344,  where  salt  kettles  were  bought  and  mortgaged  to  secure 
the  purchase  price,  and  then  annexed  to  the  premises  in  a 
manner  which  would  have  .made  them  a  part  of  the  realty, 
but  for  the  fact  of  the  mortgage  upon  them  as  chattels  before 
they  were  annexed.  The  court  conatrued  the  transaction  aa 
evidence  of  an  agreement,  assented  to  by  the  owner  of  the 
premises,  that  the  salt  pans  should  be  regarded  as  chattela 
for  the  purpose  of  the  mortgage,  and  to  that  extent,  there- 
fore, removable  as  chattels. 

So  in  JHoU  V.  Palmer,  1  JVI  F.  564,  it  was  held  that  rails 
made  into  a  fence  by  a  tenant,  under  an  agreement  that  the 
tenant  might  remove  them  from  the  land,  were,  as  between 
the  tenant  and  the  owner  of  the  land,  personal  property,  and 
removable  by  the  tenant ;  and  that  consequently,  covenants 
of  seisin  in  a  subsequent  deed  of  sale  by  the  owner  of  the 
land,  while  the  rails  still  remained  a  fence,  were  broken, 
because  of  the  rails  not  being  the  property  of  the  owner  of  the 
land  when  the  covenants  were  made.  The  point  of  the  deci- 
sion was,  that  the  fence,  as  between  vendor  and  vendee,  was 
real  estate ;  but  the  rails,  before  they  were  made  into  the 
fence,  were  personal  properly,  and  so  remained  after  thekr 
erection  into  the  fence,  by  force  of  the  contract  between  the 
owher  of  the  land  and  his  tenant  Hence  the  vendor's  deed 
and  covenant  of  seisin  embraced  the  fence,  and  the  covenant 
was  broken,  because  the  fence  belonged  to  another  person. 
Between  one  set  of  parties  the  fence  was  regarded  as  real 
estate,  and  between  the  other,  as  personal  property ;  and  the 
result  of  the  double  aspect  was  a  breach  of  the  covenant  of 
seisin.  So  it  was  held  of  machinery  put  up  by  a  manufac- 
turer under  a  contract  that  it  was  to  remain  his  until  it  was 
paid  for,  as  against  the  subsequent  purchaser  of  the  lands. 

Godard  «.  Gould,  14  Barb.  662. 


FIXTDB158,  WHAT  ABB.  459 

Where  a  mw  mill  w«s  built  upon  Ae  grounds  of  another 
by  consent,  an  action  of  trover  woe  allowed  for  its  conversion. 

1  Fftirfield's  Hep.  429;  and  see  Lapley  v.  Smith,  18  Haixie,  12. 

It  is  a  rule  very  generaUy  adopted  in  this  country  and  in 
England,  that,  when  the  personal  property  of  one  man  is 
annexed  to  the  freehold  of  another,  with  an  express  or  an 
implied  understanding  that  it  may  be  removed,  or  that  it 
shall  not  be  regarded  as  a  part  of  the  land,  the  property  so 
attached  retains  its  personal  character  for  all  purposes,  even 
when  it  is  made  into  houses  and  other  substantial  structures. 
There  are  other  cases  besides  those  before  cited  where  this 
doctrine  has  been  held. 

Corlis  V.  Bojtj  19  Conn.  154;  Prince  v.  Case,  10  id.  875;  Wood 
9.  Hewitt,  8  Q.  B.  918;  Terry  v.  Robins,  5  Smedes  &  Marshall, 
291;  StUlman  v,  Hamer,  7  Howard's  Miss.  Rep.  422;  Doty  «. 
Gorham,  5  Pick.  487;  Wells  «.  Bannister,  4  Mass.  674;  6  Abb. 
Dig.  270. 

Where  a  dwelling  house  and  bam  were  erected  by  one 
man  upon  the  land  of  another,  with  an  understanding  or 
agreement  that  the  builder  might  remove  them  whenever  he 
pleased,  it  was  held  that  the  building  did  not  become  a  part 
of  the  real  estate,  but  remained  the  chattel  property  of  the 
builder. 

Dame  «.  Dame,  88  N.  H.  429. 

There  seems  to  have  been  a  point  in  this  case  that  the 
builder  had  lost  his  right  of  property  by  neglecting  to  remove 
it  within  a  proper  time;  and  it  was  decided  that  he  might 
enter  upon  the  land  to  remove  the  buildings  within  a  rea- 
sonable time  after  receiving  notice  to  do  so,  but  if  he  delayed 
an  unreasonable  time  and  then  removed  it,  that  he  would  be 
liable  in  trespass  for  damages  to  the  land,  but  not  for  the 
buildings. 

The  effect  of  a  sale  of  the  freehold  upon  the  chattel  pro- 
perty  was  also  a  part  of  the  case ;  and  it  was  held  that  the 
sale  operated  as  a  revocation  of  the  license  to  continue  the 
building  upon  the  land,  but  did  not  affect  the  rights  of  the 
owner  of  the  building  until  after  he  had  notice  of  the  sale. 
Whether  the  purchaser  of  the  land  could  in  any  event  acquire 
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any  interest  in  the  buildings  by  the  neglect  to  remove  them, 
was  mooted  but  not  decided.  But  the  laat  question  was  held 
against  the  purchaser  of  the  land  in  JIoU  v.  Palmer ,  1  N.  Y. 
564,  before  cited,  and  in  other  cases* 

Ford  «.  Cobb,  20  K.  Y.  Uk. 

Where  a  substantial  dwelling  house  was  erected  on  the 
land  of  another,  with  no  agreement  as  to  tlie  removal,  and 
occupied  by  the  builder  for  thirty  years,  free  from  rent,  it 
was  held  to  become  a  part  of  the  freehold,  and  that  the 
builder  had  no  right  to  remoVe  it 

Reid  «.  Kirk,  12  Rich.  Law  B.  64. 

Things  annexed  to  the  freehold  may  not  only  be  made  to 
continue  their  chattel  character  by  the  agreement  of  the  par- 
ties, notwithstanding  such  annexation,  but  things  may  become 
fixtures  by  agreement,  which  otherwise  would  not  be.  Where 
the  lessee  agreed  to  deliver  up  the  premises  with  the  improve- 
ments on  the  ground,  or  that  might  be  put  on  for  working 
a  gold  mine,  a  steam  engine  to  work  a  pump,  which  the  lessee 
had  put  in  the  shaft,  was  held  to  be  embraced  among  the 
improvements,  as  well  as  the  pump.  The  engine  was  not 
secured  in  the  ledge  except  by  its  own  weight.— (JlfemY^  v. 
Jvdd^  14  Cat.  59.)  In  the  absence  of  any  agreement,  it  was 
conceded  that  the  engine  and  pump  might  have  been  removed 
as  trade  fixtures,  if  not  as  personal  property  which  had  not 
become  a  fixture  But  it  must  not  be  understood  that  all 
chattels  can  be  made  fixtures  by  the  agreement  of  parties. 
Something  ebe  is  required,  as  we  shall  see  hereafter. 

In  Powell  V.  McAsherij  28  i/Rasowri  R.  70,  it  was  decided 
that  an  agreement  in  general  terms,  that  the  tenant  might  have 
the  privilege  to  take  off  all  buildings,  sheds  and  other  tempo- 
rary houses  and  improvements  which  he  might  erect,  did  not 
authorize  him  to  remove  erections,  the  removal  of  which 
would  cause  material  injury  to  the  property  of  the  landlord. 

The  argument  upon  which  the  deciBion  was  based  was,  that 
"if  improvements  or  erections  are  so  connected  with  the 
building  already  upon  the  leased  premises,  that  they  cannot 
be  separated  without  material  injury  to  the  landlord's  pro- 
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pertjr,  they  ought  not  to  be  removed.  This  is  so  by  the  gen- 
eral law,  without  reference  to  any  contract,  and  a  reasonable 
interpretation  of  the  contract  proved  in  this  case,  would  tend 
to  the  same  inference*  In  such  cases,  the  property  is  not  left 
in  the  same  condition  in  which  it  is  found.  If  a  stranger  so 
.mixes  up  his  property  with  mine  that  it  cannot  be  separated 
without  .destroying  or  materially  injuring  mine,  upon  weU 
settled  principles  of  law  and  justice,  he  must  lose  his  pro- 
perty." 

Scott,  J.,  dissented,  and  assigned  as  reasons,  that  as  the 
defendant  had  a  right  by  contract  to  remove  the  structure,  if, 
in  doing  it,  he  did  injury  to  the  freehold,  the  plaintiff  was 
entitled  to  damages  for  the  injury ;  and  he  said :  '*  The  law 
in  relation  to  fbrtures  has  nothing  to  do  with  the  case ;  it  rests 
on  contract  entirely." 

If  the  contract  specified  precisely  how  and  where  the 
annexation  should  be  made,  the  argument  of  the  dissenting 
judgie  would  seem  unanswerable,  otherwise  it  would  be 
without  force. 

2.  The  same  result  upon  the  rights  of  the  parties  is  produced 
wherever  the  prevailing  custom  permits  the  tenant  to  remove 
whatever  chattels  he  may  have  annexed  to  the  premises,  in 
the  absence  of  any  express  provision  in  the  contract  in  regard 
to  the  removal.  As  before  remarked,  such  custom  is  assumed 
by  the  law  to  be  substantially  the  same  ui  effect,  as  though 
expressed  in  the  contract  itself. 

It  was  said,  in  Van  Ness  v.  Pacardj  2  PeCer^  JR.  148,  that 
every  demise  between  landlord  and  tenant,  in  respect  to  mat- 
ters in  which  the  parties  arc  silent,  may  be  fairly  open  to 
explanation  by  the  general  usage  and  custom  of  the  country 
or  district  where  the  land  lies. 

This  doctrine  was  acknowledged  in  several  of  the  early 
English  cases. 

See  Lawton  «.  Salmon,  8  Atkyns,  16}  WethereU  «.  HoweUa,  1 
Gamp.  227;  Dayis  v.  Jones,  2  Barn,  fc  Ad.  166. 

And  in  Fitzherbert  v.  Slmo,  1  H.  Bl.  R.  258,  a  wooden 
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stable  on  blocks  and  rollers  was  held  to  be  removable,  not 
because  of  the  manner  in  which  it  was  placed  on  the  pre* 
mises,  but  because  of  an  agreement  to  be  inferred  from  the 
customs  of  the  country  in  regard  to  buildings  so  constructed* 
The  same  explanation  is  probably  applicable  to  many  of  the 
old  cases,  as  to  wainscots,  chimney-pieces,  and  other  things 
of  that  kind,  wherein  the  question  of  removal  was  held  to 
depend  upon  the  manner  in  which  they  were  fastened, 
whether  with  screws  or  nails.  The  most  reasonable  conclu- 
sion to  be  drawn  from  that  class  of  cases  is,. that  by  the  cus- 
toms of  the  country  such  things,  when  fastened  in  one  way, 
were  regarded  as  personal  property;  and  when  fastened  in 
another,  as  fixtures  ;  when  considered  as  chattels  they  were 
removable,  and  when  as  fixtures  they  were  not.  That  class 
of  the  older  cases  are  generally  so  imperfectly  reported,  that 
it  is  impossible  at  this  day  to  understand  precisely  how  they 
may  have  been  presented  to  the  courts ;  and  the  customs  of 
the  country,  the  modes  of  building  and  furnishing  dwellings, 
and  the  general  habits  of  the  people,  have  so  changed  as  to 
leave  nothing  in  the  cases  of  any  practical  importance,  in 
this  country  at  least,  other  than  the  principles  which  have 
been  enunciated,^  whenever  the  principles  can  be  so  far  under- 
stood as  to  be  made  applicable  to  modem  times. 

Thus,  Culling  v.  Tufnal^  Buller  N.  P.  34,  Was  another 
case  of  a  bam  on  "  pattens  and  blocks,"  where  the  tenant  was 
held  to  have  the  right  of  removal,  '*  because,"  as  it  is  said  in 
the  case,  <*  it  was  usual  to  remove  such  buildings  in  that  part 
of  the  country." 

The  presumption  that  that  which  is  annexed  to  the  soil 
becomes  a  part  of  the  soil,  may  be  rebutted  by  drcumstances 
showing  the  intention  of  the  parties  to  the  contrary. 

Lancaster  v.  Eve,  6  G.  B.  <K.  S.)  717. 

It  was  said,  in  that  case,  per  Williams,  J. :  "  No  doubt  the 
maxim  <  qmcqyid  plantatur  solo  solo  cedit '  is  well  established ; 
the  only  question  is,  what  is  meant  by  it.  It  is  clear  that 
the  mere  putting  a  chattel  into  the  soil  by  toother,  cannot 
alter  the  ownership  of  the  chattel.   To  apply  the  madm,  there 
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must  be  sach  a  fixing  to  the  soil  as  reasonably  to  lead  to  the 
inference  that  it  was  intended  to  be  incorporated  with  the 
soil."  In  this  case,  piles  driven  into  the  soil  under  the  water 
for  the  accommodation  of  a  wharf,  were  held  to  be  personal 
property,  upon  the  ground  of  a  presumption  that  they  were 
put  in  by  the  owners  of  the  wharf,  with  the  license  of  the 
government 

In  Wade  v.  Johnsofij  25  Geo.  331,  it  was  remarked  that 
the  rule  as  to  fixtures  "  may  be  controlled  by  the  agreement 
of  the  parties  as  well  as  by  establiBhed  usage  or .  custom. 
And  most  of  the  exceptional  cases  to  the  rule,  and  which 
seem  to  conflict  with  it,  will  be  found  to  arrange  thentiselves 
under  one  of  these  heads." 

The  rule  was  thus  stated  in  Humphreys  v.  Neurman^  51 
Maine^  50  :  *'  When  an  erection,  though  made  with  the  con- 
sent of  the  owner,  is,  with  the  express  or  impUed  agreement 
of  the  owner  of  the  soil  and  the  person  makmg  the  erection, 
that  it  shall  become  and  remain  a  part  of  the  freehold,  it 
must  be  regarded  as  real  estate,  and  not  as  personal  pro- 
perty." 

That  was  a  case  where  the  husband  had  erected  a  dwelling- 
house  and  outbuildings  on  the  wife's  land ;  and  it  was  decided 
that  the  buildings  were  not  liable  to  be  taken  as  personal 
property  by  an  execution  against  the  husband,  for  a  debt 
incurred  after  the  erection  of  the  buildings. 

The  rule  as  to  the  removal  of  fixtures  was  elaborately  dis- 
cussed in  Keogh  v.  DrniM^  12  Wis.  163  ;  but  the  case  itself 
^as  made  to  depend  upon  an  established  custom  of  the  place 
where  the  land  was  situated.  It  was  an  action  by  a  lessor 
to  enjoin  the  removal  of  a  wooden  building  from  a  demised 
lot  in  the  city  of  Milwaukie.  The  lot  was  unimproved  and 
vacant  at  the  date  of  the  lease ;  and  the  building  had  been 
erected  by  the  lessee  in  a  manner  so  as  to  be  capable  of 
removal,  without  injury  to  the  freehold.  It  was  proved  that, 
at  the  date  of  the  lease  and  for  several  years  before,  a  gen- 
eral custom  prevailed  in  the  city,  that  tenants  leasing  ni^ed 
grounds  and  making  improvements  before  the  expiration  of 
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the  term,  might,  in  the  absence  of  any  refitrictions  in  the 
lease,  remove  such  improvements.  The  case  was  decided 
in  favor  of  the  lessee,  on  the  ground  that,  the  lease  being 
silent  on  the  subject,  the  parties  must  be  presumed  to.  have 
contracted  with  reference  to  the  custom,  and  consequently 
the  lessee  had  the  right  of  removal  by  the  terms  of  the 
contract 

A  verbal  agreement  made  contemporaneously  with  the 
execution  of  a  mortgage,  that  the  patterns,  tools  and  movable 
fixtures  of  a  machme  shop,  standmg  on  the  premises  mortr 
gaged,  should  not  be  regarded  as  real  estate  covered  by  the 
mortgage,  was  held  valid  and  operative,  notwithstanding  the 
statute  of  frauds. 

Froderio  v.  Devol,  16  Ind.  857.  ' 

The  same  point  was  decided  in  a  similar  manner  in 

Dubois  9.  KeHy,  10  Bub.  496.    See  also,  PoweU  «.  XcAsbeii, 
28  Missouri  R.  70. 

There  are  some  cases  which  hold  that  things  annexed  to 
the  freehold  cannot  retain  their  chattel  character  by  any 
agreement  with  the  owner  of  the  freehold,  whether  such  pro- 
visions are  expressed  in  the  words  of  the  agreement,  or  to  be 
foimd  in  the  customs  of  the  country. 

Richardson  v.  Oopelarid,  6  Grat/j  586,  is  a  case  of  that 
kind.  It  was  an  action  for  the  conversion  of  a  steam  engine 
and  boiler,  which  had  been  put  up  by  one  Putnam.  The 
boiler  was  set  into  the  brick  work  so  that  it  could  not  be 
removed  without  taking  down  the  brick  work,  and  the  engine 
was  placed  upon  a  granite  block,  and  fastened  by  a  boll 
They  were  placed  upon  the  lands  of  one  Richardson.  After 
the  work  was  finished  and  the  engine  in  operation,  Putnam 
gave  a  bill  of  sale  of  the  engine  and  boiler  to  Sichardson, 
and  at  the  same  time  received  back  a  mortgage  thereof,  which 
was  recorded  as  a  mortgage  of  personal  property.  Richard- 
son's real  estate  was  subsequently  sold  to  one  Harlow,  who 
had  knowledge  of  the  mortgage  to  Putnam,  and  who  sold  the 
engine  and  boiler  to  the  defendant,  after  which  the  defend- 
ant removed  thenu    The  plaintiff  purchased  Putnam's  rights. 
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The  plaintiff  offered  to  prove  that  such  property,  by  the  gen* 
end  usage,  was  regarded  as  personal  property,  which  offer 
was  rejected. 

The  court  decided  that  the  permanent  annexation  of  the 
engine  and  boiler  to  the  freehold  rendered  it  a  part  of  the 
realty ;  and  the  agreement  with  the  builders  to  give  them  a 
mortgage  thereon  as  personal  property,  was  inoperative  and 
void  against  those  who  acquired  the  estate  in  fee. 

The  evidence  of  usage  was  held  to  have  been  rightly 
rejected,  on  the  ground  that  it  could  not  be  received  to  con- 
trol the  operation  of  law  arising  from  the  actual  annexation 
of  the  engine  and  boiler. 

The  chattel  mortgage  and  the  usage  were  put  by  the  court 
on  the  same  footing.  It  was  said  :  "  If  it  be  said  it  might 
have  tended  to  show  the  intent  of  the  parties,  the  answer  is, 
that  the  intent  of  the  parties  was  manifest  enough  from  the 
agreement  of  the  parties  to  the  mortgage.  But  the  difficulty 
was,  (by  mistake  of  the  law,  no  doubt,)  that  this  intention 
was  one  which  the  law  could  liot  carry  into  effect,  that  of 
hypothecating  a  portion  of  the  realty  as  personal  property, 
without  severance." 

It  was  held  that  the  fact  that  Harlow  had  full  knowledge 
of  the  chattel  mortgage  did  not  impair  his  rights  as  purchaser 
of  the  real  estate. 

But  the  concluding  remark  of  the  opinion  explains  the  point 
of  the  decision.  It  is  said :  "It  is  to  be  observed  as  a  fact 
important  to  the  present  case,  that  the  engine  and  boiler  were 
purchased  and  set  up  in  the  factory  by  one  who  himself  owned 
the  freehold.  Had  they  been  so  bought  and  placed  by  a  ten- 
ant on  leased  premises,  the  case,  might  have  presented  a  dif- 
ferent question." 

This  case,  therefore,  camiot  be  claimed  as  in  conflict  with 
the  numerous  class  of  cases  before  considered,  which  hold 
that  chattel  property  may  be  made  to  continue  its  chattel 
character,  notwithstanding  its  aunexation  to  real  estate,  by 
the  agreement  of  the  respective  owners  of  each.  The  point 
actually  decided  was,  that  the  owner  of  lands  cannot  make 

30 
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the  buildings  thereon  personal  property  by  merely  mori' 
gaging  them  as  personal  property,  unless  he  at  the  same  time 
severs  the  buildings  from  the  premises.  Such  a  result  can 
be  produced  by  the  agreement  of  the  parties  only  when  made 
either  before  or  at  the  time  of  the  annexation.  But  in  Wade 
y.  Johnson,  25  Geo.  331,  before  cited,  it  was  held  that  any- 
thing which  could  be  removed  without  material  injury  to 
itself  or  to  the  freehold,  and  which  had  been  mortgaged  as 
a  chattel,  retained  its  chattel  character  as  between  a  purchaser 
of  the  land  and  the  mortgagee. 

Powers  V.  Dennison,  30  Vermont,  752,  seems  to  be  in  con- 
flict with  the  other  cases  upon  this  subject.  One  Smith  was 
the  owner  of  land,  and  verbally  agreed  that  the  defendants 
might  erect  the  house  in  question  on  his  land,  to  be  removed 
at  any  time  when  said  Smith  should  give  them  three  months' 
notice  to  do  so.  Thereupon  the  defendants  entered  upon  the 
land,  and  built  and  occupied  the  house  as  a  dwelling.  Subse- 
quently, Smith  mortgaged  the  land,  and  the  mortgagee  fore- 
closed and  sold  the  premises  to  the  plaintiff,  who,  by  a  writ  of 
possession,  was  put  in  possession  of  the  premises,  with  the 
house  thereon.  On  the  second  day  thereafter,  the  defendants 
entered  and  semoved  the  house,  and  the  plaintiff  brought 
trespass.  . 

The  argument  of  the  court  starts  off  with  this  proposition : 
"  The  question  whether  a  structure  is  to  be  regarded  as  a 
fixture  or  not,  is  to  be  determined  by  its  character  and  man- 
ner of  erection,  and  not  by  the  fact  that  it  has  been  erected, 
and  is  owned  by  one  not  the  owner  of  the  soil  on  which  it 
stands,  or  that  such  owner  has  the  right  to  remove  if 

The  point  of  departure  frpm  the  cases  generally  was  in  the 
assuming  that  the  house  became  a  fixture,  notwithstanding 
the  agreement  of  the  partiei^  to  the  contrary ;  and  that  having 
become  a  fixture,  the  defendants  lost  their  right  of  property 
in  the  house  and  in  the  materials  out  of  which  it  was  made, 
and  had  nothing  left  but  the  right  of  removal,  as  against  the 
party  who  gave  the  license. 

It  is  conceded  that  while  Smith,  who  gave  them  the  license 
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to  build,  continued  to  own  the  land,  and  did  not  revoke  his 
license  by  the  notice  agreed  upon,  the  defendants  would 
have  been  justified  in  removing  the  house.  But  the  subse- 
quent conveyance  by  way  of  mortgage  was  held  to  revoke 
the  license.  It  is  said  :  '*  But  whatever  may  be  the  rights  or 
the  nature  of  the  interest  in  respect  to  such  property,  as 
between  the  original  parties  to  the  contract,  it  is  sufficient  to 
say,  that  it  seems  to  be  well,  settled  that  a  building,  erected 
as  the  one  in  question  was,  would  become  a  fixture  and  a  part 
of  the  freehold,  so  as  to  pass  by  the  deed  of  the  owner  of 
the  land  to  a  bona  fide  purchaser  without  notice.  This  doc- 
trine has  been  fully  settled  in  Connecticut  (10  Conn.  395)." 

No  other  authority  is  cited  upon  this  point. 

The  decision  is  placed  chiefly  upon  the  argument,  that  a 
contrary  doctrine  would  result  in  great  inconvenience  to  the 
certainty  of  titles  to  land,  and  render  it  impossible  to  learn 
their  condition  by  an  inspection  of  the  records ;  and  they 
make  this  point,  that  if  "  Smith,  instead  of  the  parol  license, 
had  given  the  defendants  an  absolute  deed  of  the  land  on 
which  the  house  was  erected,  and  they  had  erected  the  house 
without  putting  their  deed  upon  record,  it  will  not  be  claimed 
that  they  would  have  the  right  to  enter  or  remove  it  after 
the  title  had  passed  into  the  hands  of  a  purchaser  without 
notice  ;  and  to  say  that  the  defendants  have  that  right  in  this 
case,  would  be  to  give  the  verbal  license  greater  force  and 
effect  than  is  given  to  any  unrecorded  instrument." 

This  argument  proves  too  much,  for  it  applies  with  equal 
force  against  the  right  of  the  tenant  to  remove  fixtures  in  any 
case.  The  tenant,  according  to  that  argument,  would  have 
no  right  to  remove  even  trade  fixtures,  at  least  as  against 
subsequent  mortgagees  or  purchasers  of  the  land  in  good 
faith.  The  argument  was  copied  literally  from  the  case 
referred  to  in  the  Connecticut  reports,  where  it  was  applied 
to  a  different  subject. 

The  case  relied  upon,  Prince  v.  Case^  10  Conn.  375,  does 
not  sustain  the  doctrine  for  which  it  is  cited.  The  facts  of 
the  case  are  similar ;  but  it  was  not  pretended  that  the  owner 
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of  the  land  was  the  owner  of  the  house.  The  only  question 
was,  whether  he  had  a  right  to  take  it  down.  It  was  deter- 
mined that  the  license  under  which  the  house  was  placed 
upon  the  land,  was  revocable ;  and  that  the  death  of  the 
licensee  operated  as  a  revocation.  The  owner  of  the  house 
had  no  longer  a  right  to  keep  it  on  the  land.  It  was  said  by 
the  court :  "As  the  defendant  in  this  case  has  not  claimed 
the  property  in  the  building  to  be  his,  but  has  taken  it  down, 
and  left  the  material  for  the  owner,  it  does  not  seem  to  be 
necessary  for  us  to  inquire  whether  the  doctrine  held  in  Mas- 
sachusetts, or  that  adopted  by  a  majority  of  this  court,  in 
the  case  above  cited,  Benedict  v.  Benedict,  5  Day,  464,  467, 
is  correct.  We  need  only  inquire  whether,  if  the  plaintiff 
had  a  right  to  this  building,  the  'defendant  was  justifiable, 
imder  the  circumstances  of  the  case,  in  .taking  it  down ;  in 
other  words,  whether  the  license  to  build,  by  Dudley  Case, 
gave  a  right  to  Prince  and  his  heirs  and  asalgns  to  keep  this 
house  in  that  place." 

In  answer  to  the  point  that  the  defendant,  if  justifiable  in 
removing  the  house,  had  no  right  to  take  it  down,  it  is  said : 
"  The  house  might  have  been  worth  more  to  the  plaintiff,  had 
it  been  removed  without  taking  it  to  pieces ;  but  the  plaintiff 
Iiad  provided  no  place  for  it ;  and  surely  the  defendant  was 
not  boimd  to  provide  one,  nor  could  he  be  bound  to  incur 
that  expense."  And  it  was  further  remarked,  that  as  it  was 
not  shown  that  the  defendant  had  been  guilty  of  any  wanton 
destruction  of  the  property,  or  any  unnecessary  injury  in 
taking  it  down,  it  was  not  easy  to  see  upon  what  principle 
he  could  be  liable  for  any  damages.  "Had  he  interfered 
with  an  attempt  of  the  plaintiff  to  remove  the  building,  a  dif- 
ferent question  would  have  arisen." 

It  will  be  readily  seen  that  the  point  of  difference  in  the 
two  cases  is,  that  in  the  one  case  the  house  was  held  to  have 
become  a  part  of  the  real  property ;  and  in  the  other,  it  was 
held  to  have  remained  the  personal  property  of  the  builder. 
In  Massachusetts  it  has  been  repeatedly  held  that  buildings 
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erected  under  similar  circumstances  remained  the  personal 
property  of  those  who  placed  them  upon  the  land. 

Wells  V.  Bannister,  4  Mass.  614;  Harcy  v.  Darling,  8  Pick.  283) 
Ashman  v.  WilliamSi  id.  402;  Gurry  v.  Commonwealth  Ins. 
Co.  10  id.  640;  Rogers  «.  Woodhury,  16  id.  166. 

These  cases,  and  the  authorities  before  cited  while  upon 
that  subject,  must  be  regarded  as  settling  the  question,  that 
the  intention  of  the  parties,  as  expressed  in  any  agreement 
between  them  that  the  owner  of  the  chattel  property  shall 
have  the  right  of  removal,  is  to  be  regarded  as  continuing  to 
it  its  chattel  character  during  its  annexation.  And  it  seems 
to  make  no  difference  whether  the  agreement  was  made  at 
the  time  of  the  annexation,  or  afterwards. 

The  case  of  Fuller  v.  TaI>oi\  39  Maine  R>  519,  decided  in 
1855,  held  it  to  produce  the  same  effect  when  assented  to 
afterwards.  That  "was  trover  for  a  house,  where  the  plain<> 
tiff,  who  was  the  owner  of  the  house,  was  allowed  to  recover 
of  the  owner  of  the  land.  The  house  had  been  put  upon  the 
land  without  the  knowledge  or  assent  of  the  owner  of  the 
land ;  but  the  jury  found  the  fact  that  he  had  subsequently 
consented  that  it  might  remain  there.  The  court  held  that 
the  subsequent  assent  was  equivalent  to  a  prior  agreement, 
and  related  back  to  the  time  when  the  house  was  put  upon 
the  land. 

The  general  doctrine  of  the  case  is  correctly  stated  in  the 
head  note,  as  follows  :  '*  A  dwelling-house  erected  on  the  land 
of  another,  with  the  previous  knowledge  and  consent  of  the 
owner  of  the  land,  remains  the  personal  property  of  the 
builder." 

In  Godard  v.  OovJld,  14  Barb.  662,  before  cited,  the  rule 
was  held  the  same  against  a  subsequent  purchaser ;  and  it  was 
said  that  the  fact  that  the  purchaser  of  the  land  had  no  pre- 
vious knowledge  of  the  arrangement,  made  no  difference. 
And  so  it  was  held  in  Mott  v.  Palmer^  1  Jf.  Y.  564,  and 
other  cases  before  cited. 

There  is  a  difference  between  chattels  annexed  to  land 
under  an  agreement  that  they  shall  retain  their  chattel  cha- 
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raoter,  and  chattels  annexed  without  such  an  agreement,  eren 
where  the  tenant  has  the  right  of  removal  under  the  excep- 
tion in  favor  of  trade  fixtures.  Hilliard,  in  his  work  on  Seal 
Property,  vol.  1,  p.  19,  treating  of  this  subject,  says  :  "  This 
class  of  cases,  though  analagous  to  those  already  considered, 
in  which  one  man  erects  buildings  upon  the  land  of  another, 
by  special  permission  or  coiUrcLct,  differs  from  the  latter  in 
two  important  particulars.  In  the  first  place,  in  the  case  of 
fixtures,  there  is  ordinarily  no  express  permission  or  contract 
for  their  erection ;  and,  in  the  second  place,  until  removed, 
they  are  a  part  of  the  freehold ;  while,  in  the  other  case,  the 
thing  attached  to  the  land  is,  from  it&  first  creation,  a  mere 
chattel,  and  no  part  of  the  freehold." 

It  was  held,  in  Lee  v.  Risdon,  7  l^atmt.  190,  that  fibstures 
could  not  be  recovered  under  a  declaration  for  goods  sold 
and  delivered.  This  decision  was  put  upon  the*^ound  that, 
until  the  things  were  severed,  they  remained  a  pKtt  of  the 
freehold.  In  NtM  v.  Butler,  5  Espin.  176,  it  was  said,  by 
Lord  EUenborough,  of  grates  and  other  fixtures,  '*  that  being 
fixed  to  the  freehold,  and  not  a  separate  and  undivided  chat- 
tel, they  could  not  come  under  the  description  of  goods  sold 
and  delivered."  And  in  Horn  v.  Baker,  9  East  238,  it  was 
held  that  fixtures  did  not  pass  to  the  bankrupt's  assignees 
under  the  description  of  goods  and  chattels. 

But  there  are  decisions  upon  this  point,  which,  if  not 
directly  in  conflict,  seem  to  be  inconsistent  in  the  principles 
expressed.  Thus,  in  Pitt  v.  8hwjo,  4  Bam*  <&  Aid.  206,  it 
was  held  that  the  plaintiff  might  recover  the  value  of  fixtures 
under  a  declaration  in  trespass  for  taking  goods,  chattels  and 
effects.  And  it  was  said  by  Abbott,  C.  J. :  **  I  am  of  opinion 
that  the  value  of  these  fixtures  may  be  recovered  under  the 
terms  mentioned  in  the  declaration,  'goods,  chattels  and 
effects.'  Fixtures  may  be  taken  in  execution  under  a  fieri 
facias,  which  contains  similar  words.  They  are  not  distrain- 
able,  not  being  severable  from  the  freehold ;  and,  for  that 
reason,  not  being  capable  of  being  restored  in  the  same  plight 
in  which  they  were  before  severance.' 
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This  case  is  so  imperfectly  reported,  that  it  does  not  appear 
what  the  goods  and  chattels  were,  which  were  claimed  to  be 
fixtures ;  nor  does  it  appear  that  they  were  fixtures.  It  is 
not  improbable  that  the  decision  was  made  on  the  same 
grounds  of  the  decision  in  Davis  v.  Jones^  2  Baiia.  (&  Aid. 
165,  which  is  sometimes  assumed  to  be  a  similar  decision. 
It  is  true  that  trover  was  held  to  be  the  proper  remedy,  but 
the  reason  of  so  holding  was  distinctly  stated  by  the  same 
judge,  Abbott,  C.  J.,  as  follows :  "  We  think  it  depends 
upon  a  conclusion  of  fact  to  be  drawn  from  the  matters  stated 
in  the  case,  and  not  upon  any  pdiat  of  law.  If  these  jibs 
are  to  be  considered  as  personal  chattels,  the  plaintiff  did 
not  lose  their  property  in  them,  by  leayiog  them  on  the  pre- 
mises in  the  manner  mentioned  in  the  case.  And  supposing 
the  property  to  have  remained  in  the  plaintiff,  so  that  they 
might  lawfully  demand  and  reclaim  them  from  their  land- 
lord, they  may  also  lawfully  demand  and  reclaim  them  from 
the  present  defendants,  who  claim  title  under  the  landlord, 
and  can  have  no  title  if  the  landlord  had  no  title  to  confer. 
On  the  other  hand,  if  the  jibs  are  to  be  considered  as  annexed 
to  and  parcel  of  the  freehold,  then  admitting  that  the  plain- 
tiff might  have  removed  them  during  the  term,  as  being 
erections  for  the  benefit  of  trade,  yet  they  could  not,  after 
the  term,  maintain  trover  for  them ;  because  the  action  of 
trover  is  maintainable  in  respect  of  personal  chattels  only." 

The  rule  is  well  stated  by  Mr.  Hare,  in  his  note  to  Elwea 
V.  MaWj  in  1  Smith's  Leading  Cases,  as  follows  :  ^*  But  the 
true  view  of  the  law  seems  to  be,  that  the  annexation  of  a 
chattel  to  the  freehold  by  a  tenant,  is  a  conditional  gift  to 
the  landlord,  which  may  be  defeated  by  its  subsequent  remp- 
val  during  the  term,  but  which  becomes  absolute,  if  the 
premises  are  surrendered  to  the  landlord  without  its  being 
removed." 

But  where  the  owner  of  lands,  with  a  house  thereon,  sold 
the  house  to  one  party,  and  the  land  to  another,  and  subse- 
quently the  premises  were  sold  under  an  execution  upon  a 
judgment  rendered  previous  to  the  sale  of  the  house,  the 
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purchaser  of  the  land  under  the  execution  was  held  to  have 
acquired  title  to  the  house. 

Goff  V.  O'Goimer,  16  lU.  421$  Heaton  v.  Findlay,  12  Penn.  State 
R.  804. 

There  are  cases  which  have  been  understood  as  holding 
the  doctrine  that  trade  fixtures,  which  the  tenant  had  the 
right  to  remove,  were  liable  to  be  taken  by  his  creditors 
under  execution  as  personal  property,  while  still  annexed  to 
the  freehold.  It  is  evident  that  a  thing  which  was  so  attached 
to  the  land  that  it  could  not  be  the  subject  of  an  action  of 
trover,  could  not,  consistently  with  principle,  be  regarded  as 
personal  property,  subject  as  such  to  the  levy  of  aa  execu« 
tion;  and  we  shall  see  that  the  cases  which  have  been 
supposed  to  hold  such  a  doctrine  have  been  misunderstood. 
Thus  in  the  case  of  Doty  v.  Oorhaniy  5  Pick.  AST,  a  building 
originally  erected  for  a  shop  was  sold  under  execution  as 
personal  property,  and  the  sale  was  upheld  by  the  court  as  a 
valid  one ;  but  the  shop  was  decided  to  be  personal  property 
and  not  a  fixture,  on  the  ground  that  it  was  put  upon  the  land 
and  owned  by  a  party  who  was  not  the  owner  of  the  land  by 
the  permission  of  the  latter. 

It  was  said  by  the  court :  "  Coombs,  the  debtor,  having 
placed  the  shop  upon  the  plaintiff's  soil  by  his  pemussion, 
was  tenant  at  will  of  the  land  on  which  it  stood.  He  had 
not  only  a  right  in  the  soil  covered  by  the  building,  but  also 
a  right  of  ingress  and  egress  over  the  plaintiff's  close  to  and 
from  the  highway,  as  necessary  to  the  enjoyment  of  the 
shop." 

The  case  of  Leman  v.  Miles,  4  WaUa  Rep.  330,  has  some- 
times, been  taken  as  holding  to  that  doctrine.  An  examina- 
tion of  the  case  will  show  that,  in  that  case  also,  the  property 
was  held  to  be  liable  to  execution  as  personal  property,  on 
the  ground  that  it  was  not  a  fixture.  It  consisted  of  a  steam 
engine  and  boiler,  pkced  upon  the  ground  to  aid  in  workmg 
salt  springs.  The  court  said  it  was  used  in  the  lieu  of  horse- 
power for  more  advantageously  carrying  on  the  manufacture 
of  salt.     *'  It  must,  therefore,  be  deemed  personal  property/' 
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belonging  to  the  tenant,  and  as  such  liable  to  be  seised  and 
sold  on  the  execution  of  his  judgment  creditor. 

We  think  that  the  other  authorities  which  have  proclaimed 
the  doctrine  that  the  tenant's  trade  fixtures  were  liable  to  be 
taken  as  personal  property  by  his  creditors,  while  so  affixed, 
will  be  found  explainable  in  the  same  way,  or  to  have  resulted 
from  failing  to  distinguish  between  personal  property  annexed 
to  premises  by  its  owner,  under  an  agreement  with  the  owner 
of  the  land  that  it  should  retain  its  chattel  character,  and 
such  as  is  annexed  without  such  agreement.  Certainly,  the 
doctrine  cannot  be  sustained  upon  principle.  There  is  an 
absurdity  in  saying  that  a  thing  is  a  fixture,  or  part  of  the 
realty,  and  at  the  same  time  is  personal  property.  It  is 
undoubtedly  the  true  theory,  that  annexation  of  the  chattel 
to  the  freehold,  iu  such  a  manner  as  to  make  it  a  fixture,  is  a 
conditional  gift  of  the  chattel  by  its  owner  to  the  owner  of 
the  freehold.  If  the  tenant  does  not  remove  it  within  his 
term,  the  gift  becomes  absolute. 

Where  buildings  are  erected  by  one  person  on  the  land  of 
another,  without  assent  or  agreement  of  the  owner  of  the  land, 
the  buildings  become  a  part  of  the  realty.  And  it  does  not 
change  the  result,  that  the  person  erecting  the  buildings  sup- 
posed and  believed  that  he  owned  the  land,  or  had  the  right 
to  place  the  building  on  it 

This  doctrine  was  held  in  Sudbury  v.  Jones  and  others,  8 
Cush.  184.  The  defendants  had  erected  a  school-house  upon 
the  land  of  the  plaintiff  without  permission  or  assent,  expreser 
or  implied,  on  his  part ;  but  they  did  it  under  the  belief  that 
they  had  the  right  of  property  in  the  land.  They  claimed 
the  right  to  remove  the  building  as  personal  property.  It 
was  decided  to  be  a  part  of  the  realty,  and  to  belong  to  the 
plaintiff 

In  announcing  the  decision,  the  court  justified  it  with  the 
following  argument  It  was  said  of  the  defendants :  "  They 
acted  at  their  peril,  and  having  failed  to  establish  their  title 
to  the  premises  on  which  the  school-house  was  erected,  they 
must  now  bear  the  legal  consequences  of  their  act    It  was 
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.  not  necessary  for  them  to  have  erected  a  building  on  the  land 
in  order  to  try  their  title  to  the  real  estate.  They  might 
have  made  use  of  other  means  quite  as  effectual  for  that  pur- 
pose, and  unattended  with  serious  consequences  to  them- 
selves. The  defendants  cannot  now  be  permitted  to  enter 
again  upon  the  plaintiff's  land,  against  their  consent,  for  the 
purpose  of  removing  materials  which,^  by  their  original  act 
of  trespass,  they  have  annexed  to  the  freehold.  To  permit 
this,  would  be  to  allow  a  trespasser  to  justify  a  second  act 
of  trespass,  by  pleading  the' commission  of  a  previous  one." 
And  where  a  building  was  erected  by  the  purchaser  of 
land  under  an  executory  contract,  but  without  any  agreement 
or  assent  of  the  owner  of  the  land  that  it  might  be  removed, 
it  was  held  to  be  a  part  of  the  realty,  and  not  subject  to  be 
taken  as  personal  property  under  execution  against  the  per- 
son who  erected  it 

Murphy  «.  MarUnd,  S  GiiBh.  675.    See  eLbo,  Milton  «.  Cc^hj,  6 
Met.  78. 

In  Ashmun  v.  Williams^  8  Pick,  402,  one  Damons,  by  con- 
tract with  the  town  of  Northampton,  built  a  town-house  on 
land  of  the  latter,  under  a  contract  with  the  town  that  the 
building  should  be  his,  and  that  the  town  would  pay  him  for 
the  use  of  the  building  $170  yearly.  The  court  decided  that 
the  building  was  the  personal  property  of  Damons.  It  was 
further  held  that  the  house  was  liable  to  attachment  as  per- 
sonal property,  and  that  the  officer  had  taken  <*  all  the  pos- 
session which  could  have  been  usefully  taken.''  But  this 
decision  was  put  upon  the  ground  that  the  building  was  per- 
sonal property,  by  reason  of  the  contract  with  Damons.  It 
was  not  regarded  by  the  court  as  a  fixture.  It  was  said  that 
"  independent  of  the  contract  with  Damons,  it  was  a  fixture, 
and  would  pass  with  the  land." 

3.  When  there  is  neither  agreement  nor  custom  to  regulate 
the  character  of  the  chattel  in  its  connection  with  the  realty, 
the  question  whether  it  is  or  is  not  a  fixture,  is  more  difficult 
of  determination.    Then  the  chattel  annexed,  the  premises 
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irith  which  the  annexation  is  made,  and  the  manner  and  pur-  . 
pose  of  the  annexation,  are  all  open  to  consideration,  and  the 
ultimate  conclusion  is  to  be  directed  by  the  rules  and  princi- 
ples of  the  common  law,  except  where  the  statute  has  pro- 
Tided  otherwise. 

In  such  cases  it  has  been  regarded  as  almost,  if  not  quite, 
impossible  to  lay  down  definitive  rules  of  uniform  applica- 
tion. There  are  some  established  principles,  pretty  generally 
conceded,  but  often  with  the  expression,  that  the  disposition 
of  any  particular  case  must  depend  to  a  greater  extent  upon 
tiie  particular  fiicte  and  circumstances  of  tiiat  case,  than  upon 
any  general  theory  of  uniyersal  application* 

The  foregoing  proposition  is  well  illustrated  in  the  case  of 
FanHxr  v.  Chauf'etetey  5  Denio^  527.  It  wIeis  an  action  of  tro- 
ver to  recover  damages  for  the  alleged  conversion  of  a  horse- 
power  and  machinery  erected  for  the  making  of  pumps. 
The  tenant  had  put  up  the  structure  while  in  possession  as  a 
tenant,  and  had  left  the  premises  at  the  end  of  his  term  with- 
out removing  the  properly  claimed.  He  was  not  allowed  to 
remove  it  by  the  owner  of  the  freehold,  and  brought  the 
action  to  recover  damages  for  the  conversion  of  his  property 
by  the  freeholder.  The  question  was,  whether  the  property 
claimed  was  so  connected  with  the  freehold  as  to  become  a 
fixture,  or  in  other  words,  a  part  of  the  freehold. 

At  the  trial,  the  circuit  judge  laid  down  the  rule  to  the 
jury  as  follows :  That  *'  if  the  nmchinery  was  fastened  to 
the  building  by  nails  or  pins,  or  by  tenons  pinned  into  mor- 
tices, so  that  it  could  not  be  removed  without  injury  to  the 
building,  they  should  find  for  the  defendants." 

He  also  further  instructed  the  jury,  in  regard  to  the 
machinery,  that  it  was  not  enough  *'that  it  was  secured  by 
bolts,  screws  or  pins,  provided  they  could  be  detached  with- 
out drawing  nails,  &c.,  but  by  unscrewing  a  nut  and  drawing 
a  bolt."  And  further,  that ''  if  they  were  satisfied  that  this 
machinery  was  so  fastened  by  wedges,  bolts  and  nuts  as  to 
be  removed  without  drawing  nails  or  injuring  the  buildings 
that  then  it  was  personal  property." 
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And  he*  refused  to  charge,  "  that  if  the  machinery  was  put 
into  the  building  for  the  purpose  of  manufacturing  pumps, 
and  was  annexed  to  it  by  bolts  and  screws,  or  by  mortices 
and  tenons,  or  by-  straps,  or  by  braces  at  one  or  both  ends, 
that  made  the  machinery  fixtures,  and,  therefore,  a  part  of 
.the  freehold." 

The  court  approved  of  the  rulings  at  the  circuit  as  correct^ 
not  particularly  as  abstract  propositions,  but  as  pertaining  to 
the  facts  and  circumstances  of  the  case  before  them.    But 
they  were  careful  to  say,  that  "  there  may  be  other  cases 
where  the  manner  of  the  attachment  of  the  machinery  to  the 
building  would  be  precisely  similar  to  that  in  the  present 
case,  and  their  circumstances  may  render  the  principles  pro- 
parly  applicable  here  entirely  inapplicable  to  them." 
/^  It  was  said  by  Whittlesey,  J.,  who  delivered  the  opinion 
/    of  the  court,  that  ^'  a  threshing  machine  attached  to  the  tim- 
'      bers  of  a  bam  by  bolts  and  nuts  or  cleats,  and  moved  by  a 
horse-power,  and  capable  of  being  taken  away  without  injury 
to  the  building,  I  think  would  not  pass  by  a  deed  of  the  farm 
on  which  the  bam  stood." 

There  were  two  considerations  assigned  by  him  in  support 
of  that  proposition.  The  fact  that  the  motive  power,  which 
was  calculated  to  drive  the  machine,  was  not  fixed  or  sta- 
tionary, was  one  of  them.  He  thought  that  if  the  threshing 
machine  had  been  driven  by  water-power,  or  other  stationary 
power,  it  would  have  added  to  the  case  a  circumstance  which 
would  have  been  entitled  to  produce  a  material  effect  upon 
the  question  whether  the  machine  was  a  fixture,  although 
the  manner  of  annexation  would  have  remained  the  same. 
Another  consideration  was  that  the  building  in  which  the 
machine  was  placed,  was  not  erected  for  the  use  of  the 
machine.  He  thought  a  distinction  should  be  made  between 
a  case  where  the  building  had  been  put  up  for  the  purpose 
of  accommodatpg  the  machinery,  and  where  the  building 
had  been  erected  and  was  used  chiefly  for  other  purposes. 
In  other  words,  whether  the  building  to  which  the  annexa- 
tion was  made  was  the  chief  thing,  and  the  thing  tennexed 
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accessory,  or  incidentally  attached  thereto,  or  whether  the 
thing  annexed  was  the  chief  thing,  and  the  building  only 
accessory,  or  intended  merely  for  the  purpose  of  the  machi- 
nery. There  is  a  manifest  propriety  in  such  distinctions,  for 
considerations  of  that  kind  must  necessarily  form  a  part  of 
every  case  where  the  question  of  fixtures  arises,  and  many 
times  are  entitled  to  a  controlling  effect  in  determining  the 
question. 

For  example,  take  the  case  of  a  farmer  who  puts  a  run  of 
stones  into  his  bam  for  the  purpose  of  grinding  his  own  feed ; 
and  the  case  of  a  miller,  who  erects  a  building  for  the  pur- 
pose  of  a  mill,  and  puts  stones  into  it  to  grind  grain  as  a 
trade  or  business.  No  one  can  fail  to  perceive  the  propriety 
of  holding  the  stones  to  be  personal  property  in  the  one  case, 
when  they  can  be  removed  without  injury  to  the  bam,  and 
fixtures  in  the  other  case,  although  the  stones  may  be  attached 
to  the  building  precisely  alike  in  each  case.  The  mode  of  \ 
attachment  is  not  material,  provided  removal  can  be  made 
without  substantial  injury  to  the  building,  under  such  circum" 
gtancea  at  least.  The  oontrolling  consideration  would  be  ^ 
that,  in  the  case  of  the  fEuiner,  the  annexation  of  the  mill- 
stones would  be  only  a  matter  of  convenience  in  carrying  on 
his  business  of  farming.  The  bam  and  the  business  of  farm- 
ing would  remain  undisturbed  by  the  removal  of  the  mill-  , 
stones^  In  the  case  of  the  miller,  the  millnstones  would  be 
indispensable  to  the  business.  If  they  were  removed,  the 
building  would  be  useless,  and  the  occupation  of  the  miller 
would  be  broken  up.  There  would,  therefore,  be  a  manifest 
and  substantial  reason  for  regarding  the  mill-stones  as  mere 
^chattels  in  the  one  case,  and  as  a  fixed  part  of  the  real  pro- 
perty  in  the  other  case. 

Acting  upon  that  principle,  the  court,  in  the  case  of  the 
Olympic  Theatre^  2  Bi^yumey  279,  285,  declared  that  "  the 
general  rule  appears  to  be,  that  where  the  instrument  or 
utensil  is  an  accessary  to  anything  of  a  personal  nature,  as  to 
the  carrying  on  a  trade,  it  is  to  be  considered  as  a  chattel  \. 
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but  where  it  is  a  necessary  accessary  to  the  enjoyment  of  the 
inheritance,  it  is  to  be  considered  as  a  part  of  the  inheritance." 

This  case  involved  the  extent  of  a  mechanic's  lien  on  build- 
ings erected,  and  the  question  in  dispute  was,  whether  the 
stage  and  scenery  were  embraced  within  the  lien.  It  was 
decided  that  they  were  not,  because  they  were  personal 
property. 

There  are  cases  where  the  manner  of  the  attachment  seems 
to  have  been  regarded  as  alone  the  criterion  by  which  to 
determine  whether  the  structure  was  attached  to. the  free- 
hold. Thus,  in  Wansbrovgh  v.  Maion^  4  Adolph  d  EL  884, 
a  wooden  bam  erected  on  a  foundation  of  brick  or  stone, 
which  was  let  into  the  grotmd,  but  the  bam  was  in  no  way 
attached  other  than  by  its  own  weight,  was  held  to  be  no 
part  of  the  freehold ;  and  that  the  tenant  could  maintain 
trover  for  its  conversion.  And  in  the  case  of  The  King  v. 
Otley^  1  Bam.  <&  Adolph,  161,  a  windmil],  built  of  wood,  in 
circular  form,  with  a  brick  foundation  twelve  inches  high 
from  the  ground,  to  which  the  wood  work  was  not  otherwise 
attached  than  by  its  own  weight,  was  held  to  be  personal 
property,  and  not  part  of  the  realty.  Park,  B.,  said :  "To 
constitute  a  tenement,  it  is  necessary  that  the  structure  should 
be  affixed  to  the  soil,  or  to  something  annexed  to  the  soil. 
Here  the  windmill  rested  merely  upon  the  brick  foundation, 
without  being  annexed  to  it  by  cement."    * 

The  King  v.  Londonthorpe^  6  Term  Ji.  374,  was  a  similar 
case,  decided  in  the  same  way. 

In,  each  of  the  two  last  cases,  the  question  was  as  to  the 
settlement  of  a  pauper,  which  depended  upon  the  amount  or 
value  of  the  annual  rental.  If  the  windmill  was  to  be  counted, 
in  as  part  of  the  tenement,  the  annual  rent  was  equal  to  ten 
pounds  a  year,  and  the  pauper  had  gained  a  settlement ;  if 
not  to  be  counted  in,  the  annual  rent  was  less,  and  no  settle- 
ment was  acquired.  The  court  decided  against  a  settlement, 
on  the  ground  that  the  windmill  in  each  case  was  personal 
property. 

There  was  this  difference  between  the  cases :  In  the  Otley 
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oase,  the  tenant  had  hired  the  ground  with  the  windmill  on  it, 
and  the  rent  he  was  to  pay  was  an  entirety.  In  the  London- 
thorpe  case,  he  had  hired  the  ground  and  then  built  the  wind- 
mill, with  an  agreement  that  hp  might  move  it  at  pleasure. 
The  manner  of  its  attachment,  therefore,  was  not  material, 
and  was  unnecessary  to  be  passed  upon. 

In  Wdfisbrough  v.  Maton,  there  was  a  custom  in  the  coun- 
try where  the  barn  stood,  allowing  the  tenant  to  move  such 
structures  on  quitting  the  premises,  or  to  have  them  valued 
to  the  incoming  tenant  It  seems  to  have  been  a  shanty-like 
structure,  capable  of  being  moved  without  injury  to  the  free- 
hold»  What  was  said  in  these  cases,  therefore,  as  to  the 
manner  of  the  attachment,  cannot  be  relied  upon  as  authority 
for  the  establishment  of  any  general  rule.  This  is  the  view 
expressed  of  those  cases  in  2  Smith's  Leading  Cases,  118. 

The  case  of  Holmes  v.  Tremper^  20  John.  29,  was  replevin 
for  a  cider-mill,  which  the  tenant  had  left  on  the  premises 
when  he  relinquished  the  possession.  He  was  afterwards 
forbidden  to  take  it  away,  and  brought  replevin.  He  was 
allowed  to  recover,  on  the  ground  that  it  was  not  a  fixture, 
but  personal  property.  There  are  several  other  reported 
cases  iQ  regard  to  cider-mills,  and  like  structures,  where  a 
rinular  ruUng  was  hai 

See  Amos  h  Fer.  Law  of  Fiztare,  81. 

In  Walker,  v.  Sherman^  20  Wen.  639,  Cowen,  J.,  speaking 
of  the  authorities,  upon  the  point  of  what  is  necessary  to  con- 
stitute a  fixture,  says  :  '^  They  are  almost  uniformly  hostile 
to  the  idea  of  mere  loose  movable  machinery,  even  where  it 
is  the  main  agent  or  principal  thing  in  prosecuting  the  busi- 
ness to  which  a  freehold  property  is  adapted,  being  consid- 
ered as  a  part  of  that  freehold  for  any  purpose.  To  make  it 
a  fixture,  it  must  not  only  be  essential  to  the  business  of  the 
erection,  but  it  must  be  attached  to  it  in  some  way ;  at  least, 
it  must  be  mechanically  fitted,  so  as,  in  ordinary  understand- 
ing, to  make  a  part  of  the  building  itself."  *'  There  must  be 
physical  annexation." 

See  pp.  689, 640. 
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The. rule  as  to  the  necessity  of  physical  annexation  is  there 
stated  as  being  more  comprehensive  than  the  authorities 
relied  upon  will  warrant.  It  is  undoubtedly  true  that  a 
thing  so  annexed  to  a  building  as  *'  to  make  a  part  of  the 
building  itself/'  is  a  fixture  for  all  purposes  ;  and  one  which 
cannot  be  removed  even  under  the  exception  in  favor  of 
trade-fixtures ;  for  its  removal,  in  such  case,  would  injure 
the  building.  It  would  be  a  removal  of  part  of  the  building, 
which  is  never  allowable,  except  when  the  building  itself  is 
removable  either  as  a  chattel  or  a  fixture.  A  rule  requiring 
a  chattel,  in  order  to  become  a  fixture,  to  be  so  annexed  as 
to  become  a  part  of  the  building,  would  relieve  the  law  of 
fixtures  of  a  great  part  of  its  uncertainties.  It  could  not  be 
so  difficult  to  determine  whether  the  thing  was  a  fixture ; 
and  when  it  was,  there  would  be  no  doubt  that  it  was  an 
inseparable  part  of  the  freehold. 

The  fixtures  wlqch  give  rise  to  debate  do  not  proceed  to 

that  extent.    They  stop  short  of  becoming  a  part  of  the 

building,  in  the  literal  meaning  of  that  phrase. 

/    But  can  it  be  said  from  the  authorities,  that  physical  annex* 

/  ation  is  necessary  to  constitute  a  fixture  ?    It  certainly  is  not 

/     in  all  cases.    "Wliere  premises,  upon  which  stood  a  saw-mill, 

{      were  conveyed,  the  dogs  and  bars  and  chains  belonging 

\     thereto  and  on  the  premises,  were  held  to  pass  with  the  saw- 

\  mill,  as  part  of  the  fixtures,  although  they  were  in  no  way 

connected  with  the  premises  by  physical  annexation. 

Fftrrar  v.  Stackpole,  6  Greenl.  154. 

So  of  fencing  materials  on  a  farm,  which  have  been  used 
as  part  of  the  fences,  but  are  temporarily  detached.  They 
still  remain  a  part  of  the  freehold. 

Goodrich  v.  Jones,  2  HUl,  142. 

Locks  and  keys  belonging  to  a  building,  temporarily 
detached,  stone  walls  and  other  fences,  which  are  held  to  the 
premises  merely  by  their  own  weight,  and  many  other  things 
that  can  be  seen  upon  cultivated  and  used  lands,  which  have 
no  physical  connection  therewith,  except  juxtaposition  and 
their  own  weight,  are  still  fixtures  and  a  part  of  the  freehold. 
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In  VoorMs  v.  Freeman,  2  Watts  d  8erg.  116,  a  distinction 
was  declared  to  exist  in  this  respect  between  dwelling-houses 
and  manufactories.  It  is  there  said :  "  Criterion  of  a  fixture 
in  a  mansion-house  or  dwelling,  is  actual  and  permanent  fast- 
ening to  the  freehold ;  but  this  is  not  the  criterion  of  a  fix- 
ture in  a  ^manufactory  or  a  mill."  "Machinery,  which  is  a 
constituent  part  of  the  manufactory,  to  the  purposes  of  which 
the  building  has  been  adapted,  without  which  it  would  cease 
to  be  such  manufactory,  is  part  of  the  freehold,  though  it  be 
not  actually  fastened  to  it"  And  it  was  declared  as  a  gen- 
eral proposition  that,  "  whether  fast  or  loose,  therefore,  all 
the  machinery  of  a  manufactory  which  is  necessary  to  consti- 
tute it,  and  without  which  it  would  not  be  a  manufactory  at 
all,  must  pass  for  a  part  of  the  freehold." 

The  foregoing  case  related  to  an  iron  rolling  mill,  and  the 
chief  question  was,  whether  certain  rollers,  not  otherwise 
connected  with  the  machineiy  at  the  time  the  question  arose, 
than  that  they  were  in  the  building,  were  personal  property 
or  fixtures.    They  were  held  to  be  fixtures. 

Pyle  y.  PennocJc,  390  of  the  same  book,  is  a  similar  deci- 
sion. That  case  embraced  not  only  loose  rollers,  but  plates 
of  iron,  lying  on  the  floor,  and  not  connected  therewith, 
except  by  their  own  gravitation.  They  were  all  held  to  be 
a  part  of  the  freehold. 

As  to  mills  and  manufactories,  the  general  rule  in  regard 
to  what  is  necessary  to  constitute  a  fixture,  was  very  concisely 
and  appropriately  stated  in  Wade  v.  Johnson^  25  Georgia 
Rep.  331,  as  follows  :  "The  rule  of  the  common  law,  as  we 
understand  and  adopt  it,  may  be  summed  up  in  a  single  sen- 
tence, and  it  is  this,  wherever  the  article  can  be  removed 
without  essential  injury  to  the  freehold  or  the  article  itself, 
it  is  a  chattel ;  otherwise,  it  is  a  fixture." 

Acting  upon  the  principle  of  that  distinction,  it  was  decided 
in  California  that  the  engine  and  boilers  of  a  flouring  mill 
were  part  of  the  freehold. 

SandB  V.  Pfeiffer,  10  California  R.  268. 

The  criterion  that  the  thing  annexed  must  be  a  necessary 

81 
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accessory  to  the  enjoyment  of  the  inheritance,  was  considered 
in  an  early  case* 

In  Latoton  v.  ScUmon^  1  H.  BL  Rep.  259,  in  the  notes,  the 
right  to  salt  pans,  as  between  the  heirs  and  the  executors, 
was  made  to  depend  upon  the  question  whether  they  were 
fixtures  or  personal  property.  They  had  been  placed  on  the 
land  by  the  testator,  for  the  purpose  of  making  salt  from  a 
salt  spring  thereon.  They  were  made  of  hammered  iron, 
riveted  together;  had  been  brought  to  the  premises  in 
pieces,  and  could  be  removed  in  pieces ;  were  not  fastened 
to  the  wall,  but  set  with  mortar  on  a  brick  floor,  with  fiurnaces 
underneath,  and  could  be  removed  without  injury  to  the 
building.  But  the  salt  spring  would  be  no  source  of  profit 
without  them,  and  with  them  rented  for  £8  per  week.  They 
were  decided  to  belong  to  the  heirs. 

It  was  remai*ked  by  Lord  Mansfield,  in  deciding  the  case, 
that  '*  the  salt  spring  is  a  valualSle  inheritance,  but  no  profit 
arises  from  it  unless  there  is  a  salt  work,  which  consists  of  a 
building  for  the  purpose  of  contldning  the  pans,  which  are 
fixed  to  the  ground.  The  inheritance  cannot  be  enjoyed 
without  them.  They  are  accessaries  necessary  to  the  enjoy- 
ment and  use  of  the  principal.  The  owner  erected  them  for 
the  benefit  of  the  inheritance.  He  could  never  mean  to  give 
i  them  to  the  executor,  and  putting  him  to  the  expense  of  tak- 

i  ing  them  away,  without  any  advantage  to  him  who  could  only 

have  the  old  materials,  or  a  contribution  from  the  heir  in  lieu 
of  them ;  but  the  heir  gains  £8  per  week  by  them.  On  the 
reason  of  the  thing  therefore,  and  the  intention  of  the  testa- 
tor, they  must  go  to  the  heir.  It  would  have  been  a  different 
question  if  the  spring  had  been  let,  and  the  tenant  had  been 
at  the  expense  of  erecting  these  salt  works ;  he  might  very 
well  have  said  :  "  I  leave  the  estate  no  worse  than  I  found  it." 

We  have  quoted  at  length,  because  the  principle  which 
controlled  the  decision  is  clearly  expressed.  The  question 
of  physical  annexation  was  not  regarded  as  material.  It  was 
the  peculiar  adaptation  of  the  chattels,  as  fitted  to  the  free- 
hold,  and  the  comparative  worthlessness  of  both,  if  to  be 
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fievered,  wUch  controlled  the  court  in  holding  the  salt  pans 
to  be  a  part  of  the  freehold.  So  far,  the  question  would  not 
hare  been  different  as  between  landlord  and  tenant.  The 
only  difference  would  have  been,  as  intimated,  that  the  ten- 
ant would  have  had  the  right  of  removal,  in  case  he  had 
attached  the  pans  to  the  building.  It  would  have  been  a 
case  within  the  rule  which  allows  the  tenant  to  remove  trade 
fixtures,  and  not  a  case  where  the  law  as  to  what  is  necessary 
to  constitute  a  fixture  differs  from  any  other  case. 

In  Kehey  v.  Durkee,  33  Barb,  410,  an  engine,  boilers,  pans 
and  fiimace,  &c.,  were  placed  in  the  building  by  the  tenant, 
under  a  lease  which  was  construed  to  give  that  right  to  the 
tenant,  for  the  purpose  of  manufacturing  soda,  saleratus  and 
drugs.  The  brick  work  and  mi^nry  surrounding  the  boilers 
were  not  let  into  the  walls  of  the  building,  but  were  built 
outside,  and  independent  of  the  wall,  except  that  the  flue, 
which  carried  o/Tthe  smoke  from  the  fires  under  the  boilers, 
was  built  into  the  chimney  that  passed  up  the  wall.  The 
machinery  surrounding  the  boilers  was  secured  to  the 
walls  of  the  building  by  bolts  and  nuts.  The  furnace  was 
connected  with  the  building  by  bricks  masoned  into  the  walls. 
Some  of  the  utensils  were  introduced  into  the  building 
through  an  opening  made  in  the  wall  for  that  purpose,  and 
some  by  removing  part  of  the  stone  steps  from  the  basement 
door,  because  the  common  passage  ways  were  too  narrow  to 
admit  them.  The  tenants  were  proceeding  to  remove  them 
in  the  same  way  they  had  put  them  in,  and  this  action  was 
brought  to  restrain  them  from  doing  so.  An  injunction  to 
restrain  them  was  denied. 

The  reporter  has  evidently  understood  the  decision  to  have 
been  put  on  the  ground  that  the  personal  property  in  ques- 
tion was  never  made  a  fixture  ;  and  such  inference  might  be 
drawn  from  the  opinion.  But  a  critical  examination  of  the 
argument  of  the  judges  will  show  that  they  did  not  decide 
that  the  machinery  and  utensils  were  not  made  fixtures  by 
the  annexation  to  the  premises.  The  real  ground  of  the  deci« 
sion  was,  that  the  things  annexed  were  trade  fixtures,  and, 
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therefore,  the  tenants  had  the  right  to  remove  them.  The 
court  merely  decided  that,  "  as  between  landlord  and  tenant, 
they  were  not  fixtures.  They  were  the  personal  property 
of  the  tenants,  and  subject  to  their  removal." 

It  is  pretty  certain  that  the  chattels,  independently  of  any 
agreement  to  the  contrary,  became  so  annexed  to  the  premises 
as  to  be  fixtures.  It  is  possible  that  the  terms  of  the  lease 
might  have  been  construed  to  have  continued  to  them  their 
personal  character,  notwithstanding  the  attachment  to  the 
building.  But  it  was  not  necessary  to  sustain  the  decision  to 
give  it  that  construction.  It  was  enough  to  justify  the  ten- 
ants in  the  removal  that  the  machinery  and  utensils  were 
trade  fixtures ;  and  the  decision  cannot  properly  be  regarded 
as  authority  that  they  were  not  sufficiently  annexed  to  become 
fixtures. 

The  machinery  and  implements  of  a  cooper's  shop,  attached 
to  a  building  which  was  erected  expressly  for  a  keg  &ctoiy, 
were  held  to  be  fixtures. — {Laflin  v.  GhriffithSy  35  Barb.  58.) 
The  reasons  which  controlled  the  court  are  summed  up  as 
follows  :  "  In  the  case  befoire  us,  the  sole  use  of  the  building 
was  the  accommodation  and  employment  of  this  machinery ; 
it  was  attached  to  the  building  by  braces  and  nails ;  it  had 
been  so  attached  when  the  building  was  put  up,  and  had 
alwa}^  so  continued." 

Shelves,  drawers  and  counter-tables,  put  into  a  building  by 
the  owner  to  fit  it  for  the  uses  of  a  retail  dry  goods  and  gro« 
eery  store,  without  which  the  building  would  not  be  adapted 
to  the  business,  were  held  to  be  fixtures  and  a  part  of  the 
freehold.  The  shelves  were  put  up  in  the  usual  way.  There 
were  four  or  five  counter-tables ;  one  thirteen  feet  nine  inches 
long  by  two  or  three  feet  wide ;  tacked  to  the  floor  to  make 
thedi  steady.  They  were  fastened  to  the  floor  by  nails 
through  the  legs,  or  a  cleat  nailed  down  by  the  side  of  the 
legs,  and  had  been  moved  about  the  store  a  number  of  times. 

Tabor  v.  Robinson,  86  Barb.  48i. 

It  was  said  by  the  court,  in  giving  the  reasons  for  the  judg- 
ment, that  *Hhe  qualities  of  a  fixture  are  that  it  must  be 
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essential  to  the  business  of  the  erection,  and  attached  to  it  in 
some  way,  or  mechanically  fitted,  so  as,  in  ordinary  under- 
standing,  to  make  a  part  of  the  building  itself.  It  must  be 
permanently  attached,  or  the  component  part  of  some  erec- 
tion, structure,  or  machine,  which  is  attached  to  the  freehold,  \ 
and  without  which  the  erection,  structure  or  machine  would 
be  imperfect  and  incomplete.  Physical  annexation  is  not 
indispensable.  Ponderous  articles  may  be  annexed  by  force 
of  their  own  weight,  and  many  others  might  be  enumerated 
which  are  really  portable  and  movable,  and  are  moved  about 
from  time  to  time,  and  which  are,  nevertheless,  a  part  of  the 
freehold.  For  example,  rail  fences  upon  a  farm,  the  keys 
and  padlocks  upon  buildings,  parts  of  the  machinery  of  mills 
of  various  kinds,  &c  These  are  carried  about  from  place  to 
place,  but  they  are  essential  and  indispensable  parts  of  the 
machinery  or  structure,  or  of  the  farm,  and  necessary  to  its 
use  and  enjoyment.  As  between  vendor  and  purchaser  they 
are  fixtures.  The  shelves,  drawers  and  counter-tables,  in  the 
present  case,  were  put  up  by  the  owner  to  fit  the  building 
for  the  uses  of  a  retail  dry  goods  and  grocery  store.  With- 
out them  the  building  was  not  adapted  to  the  business.  They 
were  made  to  fit  the  building  which  the  defendant  contracted 
to  sell,  and  not  to  fit  any  other  building;  and  when  he 
removed  them,  the  shelves,  certainly,  and  the  drawers  and 
counter-tables,  probably,  were  little  better  than  so  much 
lumber.  They  were,  for  these  reasons,  fixtures,  and  a  part  of 
the  freehold ;  and  the  defendant  did  wrong  in  removing  them." 

It  was  held  in  Moore  v.  Wood^  12  Abb.  Pr.  Hep.  393,  that 
a  brick  chimney,  which  was  sunk  three  feet  into  the  ground 
for  a  foundation,  and  pierced  the  roof,  and  could  not  be 
removed  without  being  taken  down,  together  with  machinery, 
which  was  erected  and  put  into  the  building  by  the  tenant 
for  the  purpose  of  trade,  was  not  a  fixture. 

This  was  an  action  between  parties  who  had  been  in  the 
relation  of  landlord  and  tenant.  The  plaintiff  was  the  tenant 
of  the  defendant  of  certain  premises,  in  which  he  manufac- 
tured agricultural  implements.    The  power  used  was  steam, 
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with  usual  engine,  boilers,  flues,  chimney,  shafting  and  belt- 
ing. The  property  in  dispute  consisted  of  shafting,  belts^ 
pulleys,  and  a  brick  chimney  put  m  the  building  on  the 
demised  premises  by  the  plaintiff,  for  the  purposes  of  his 
business.  The  plaintiff  had  been  put  out  of  the  premises  by 
summary  proceedings  for  the  non-payment  of  rent,  and 
brought  this  action  against  his  landlord  for  the  conyersion 
of  the  shafts,  belts,  pulleys  and  chinmey,  which  he  had 
attached  to  the  building.  He  was  allowed  to  recover,  on  the 
ground  that  those  things  were  not  fixtures. 

The  court  said :  '^  The  character  of  thei  belts,  shafts  and 
pulleys  admits  of  no  manner  of  doubt.  They  were  clearly 
not  fixtures,  not  so  attached  to  the  freehold  as  to  become  a 
part  of  the  realty.  The  chimney  was  a  thing  somewhat  dif- 
ferent, and  in  its  nature  partook  more  of  the  character  of  a 
fixture  than  the  other  articles,  for  it  was  built  of  brick  and 
mortar,  was  sunk  some  three  feet  in  the  ground  before  it 
cam^  to  a  secure  foundation,  contained  some  1,200  bricks, 
projected  up  thi*ough  the  roof  of  the  building,  where  they 
were  connected  together.  It  was  not  movable  without  taking 
it  down,  and  was  in  every  respect  a  ponderous  structure. 
Nevertheless,  under  the  circumstances  of  the  present  case,  it 
was  not  a  fixture." 

In  this  case  it  is  numifest  that  the  court  used  the  term  "^ 
twre "  as  meaning  things  so  annexed  to  the  freehold  that  they 
could  not  be  removed  by  the  tenant,  even  under  the  excep- 
tion, in  that  respect,  in  favor  of  trade  fixtures.  If  everything 
which  the  tenant  can  remove  under  that  rule  is  to  be  regarded 
as  personal  property  and  not  a  fixture,  there  is  no  such  thing 
as  a  removable  fixture.  With  such  a  rule  it  could  be  truly 
said,  that  there  is  no  exception  to  the  general  rule  that  fix- 
tures cannot  be  removed  by  the  tenant.  It  would  be  using 
the  word  to  mean  only  chattels,  so  annexed  by  the  tenant 
that  they  could  not  be  removed  by  him  from  the  freehold. 
It  is  taking  the  contrary  extreme  from  the  criticisms  of  the 
English  courts,  before  noticed,  that  fixtures  only  mean  such 
chattels  as  the  tenant  can  remove. 
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If  the  court  had  used  the  term  Jixturea  as  it  is  generally 
used  in  the  books,  aU  that  would  have  been  decided  would 
have  been,  that  the  things  annexed  were  trade  fixtures,  and 
therefore  remoyable  by  the  tenant ;  and  the  case  cannot  pro- 
perly be  regarded  as  authority  beyond  that.  And  as  to  the 
chimney,  at  least,  the  case  cannot  be  sustained  within  any  of 
the  established  principles  in  regard  to  fixtures.  It  could  not 
be  removed  without  injury  to  the  building  to  which  it  was 
attached,  and  without  destroying  the  thing  attached.  When 
taken  down,  it  was  no  longer  a  chimney,  but  only  a  pile  of 
loose  bricks  and  detached  mortar. 

In  Snedeker  v.  Waririffj  12  Jf.  Y.  170,  it  was  held  that  a 
statue,  weighing  about  three  tons,  and  a  sim  dial  of  two  hun- 
dred pounds  weight,  in  no  way  fastened  to  the  premises, 
except  by  their  own  weight,  were  fixtures. 

The  statue  was  a  single  block  of  red  stone,  and  rested  upon 
a  pedestal  constructed  of  rough  stone,  and  the  whole  was 
about  twelve  feet  high.  The  dial  was  three  or  four  feet  high, 
and  was  placed  upon  a  block  of  red  stone. 

They  were  made  of  red  stone,  similar  to  the  house  on  the 
same  grounds,  and  were  located  in  front  of  the  house  and  in 
the  stfme  enclosure.  The  question  arose  between  mortgagor 
and  mortgagee. 

The  case  presented  the  naked  question  whether  a  thing 
could  become  a  fixture  without  physical  annexation  of  any 
kind,  other  than  ji^taposition  and  its  own  weight. 

It  was  said  in  the  opinion  of  the  majority  that  **  a  thing 
may  be  as  firmly  afiixed  to  the  land  by  gravitation  as  by 
clamps  or  cement.  Its  character  may  depend  much  upon  the 
object  of  its  erection.  Its  destination,  the  intention  of  the 
person  making  the  erection,  often  exercise  a  controlling  influ- 
ence, and  its  connection  with  the  land  is  looked  at  principally 
for  the  purpose  of  ascertaining  whether  that  intent  was  that 
the  thing  in  question  should  retain  its  original  chattel  charac- 
ter, or  whether  it  was  designed  to  make  it  a  permanent  acces- 
sion to  the  lands." 

The  code  Napoleon  is  referred  to,  showing  that,  by  the 
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French  law,  statues  placed  in  niche  made  expressly  to  receire 
them,  though  they  could  be  removed  without  fracture  or 
deterioration,  are  a  part  of  the  realty.  And,  in  analogy  to 
that  provision,  it  was  argued  that  the  fact  of  the  owner  of  the 
grounds  having  prepared  a  mound  and  base  upon  which  to 
place  his  statue  and  sun  dial,  was  strong  evidence  of  an 
intention  to  make  them  permanent  8truGtiu*e8.  And  it  is  said : 
"To  remove  a  statue  from  its  place,  under  such  drcum- 
'stances,  would  produce  as  great  an  injury  and  do  as  much 
violence  to  the  freehold,  by  leaving  an  unseemly  and  uncov- 
ered base,  as  it  would  have  done  if  torn  rudely  from  a  fasten- 
ing by  which  it  had  been  connected  with  the  land.  The 
mound  and  base  in  this  case,  though  designed  in  connection 
with  the  statue  as  an  ornament  to  the  grounds,  would,  when 
deprived  of  the  statue,  become  a  most  objectionable  deformity." 

It  is  fiirthe^  said :  '*  The  base  was  made  of  red  sandstone, 
the  same  material  as  the  statue,  giving  to  both  the  statue  and 
base  the  appearance  of  being  but  a  single  block,  and  both 
were  also  of  the  same  material  as  the  house.  The  statue  was 
thus  peculiarly  fitted  as  an  ornament  for  the  grounds  in  front 
of  that  particular  house.  It  was  also  of  colossal  size,  and 
was  not  adapted  to  any  other  destination  than  a  permkient 
ornament  to  the  realty.  The  design  and  location  of  the  statue 
were,  in  every  respect,  appppriate,  in  good  taste,  and  in 
harmony  with  the  surrounding  objects  and  droumstances." 

It  was  further  said  :  "There  is  no  good  .reason  for  calling 
the  statue  personal  because  it  was  erected  for  ornament  only, 
if  it  was  clearly  designed  to  be  permanent.  If  Thorn  had 
erected  a  bower  or  summer  house  of  wicker  work,  and  had 
placed  it  on  a  permanent  foundation  in  an  appropriate  place 
in  front  of  his  house,  no  one  would  doubt  it  belonged  to  the 
realty." 

The  rule  that  physical  annexation  was  indispensable  to  a 
fixture,  was  not  only  denied  but  ridiculed,  as  follows,  per 
•Parker,  J. :  "I  apprehend  the  question  whether  the  pyramids 
of  Egypt  or  Cleopatra's  needle  are  real  or  personal  property, 
does  not  depend  on  the  result  of  an  inquiry  by  the  antiqua- 
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rian  whether  they  were  ongmally  made  to  adhere  to  their  foun- 
dadoDB  with  wafers  or  eealing  wax,  or  a  handful  of  cement 
It  seems  to  me  puerile  to  make  the  title  to  depend  upon  the 
use  of  such  or  of  any  other  adhesive  substances,  when  the 
great  weight  of  the  erection  is  a  much  stronger  guaranty  of 
permanence." 

Johnson,  J.,  delivered  a  dissenting  opmion,  relying  upon 
the  absence  of  physical  annexation,  and  claiming  that  there 
could  be  no  fixture  without  it,  with  a  few  exceptions  under 
the  head  of  constructive  annexation*  He  cited  and  commented 
upon  the  case  of  WiUsJuar  v.  OoUellj  18  JSng.  Law  d  JEq. 
Rep.  142,  in  addition  to  the  older  English  cases. 

That  was  an  action  for  an  injury  to  the  reTerdonaiy  estate 
of  the  plaintiff,  against  a  tenant  who  had  removed  some  stad- 
dles,  a  threshing  machine  and  a  granary.  One  of  the  ques- 
tions which  arose  was,  whether  those  things  were  fixtures. 
The  staddles  were  stone  pillars,  mortared  to  a  brick  founda- 
tion, let  into  the  earth ;  and  the  threshing  machine  was  fixed 
*  by  bolts  and  screws  to  posts  let  into  the  earth,  and  could  not 
be  removed  without  disturbing  the  soil.  The  granary  was  a 
wooden  building,  resting  by  its  mere  weight  on  the  staddles. 

The  staddles  and  the  threshing  machine  were  held  to  be 
fixtures  or  part  of  the  freehold,  while  the  granary  was  decided 
to  be  a  chattel  and  no  part  of  the  freehold.  The  dedsion 
was  based  upon  the  authority  of  OvlUng  v.  Tv^ffnal ;  Wans- 
boTOvgh  V.  Maton]  The  King  v.  Otley^  and  The  King  v. 
The  InktibiUmts  of  LondarUharpe^  which  we  have  herein- 
before examined. 

It  will  be  seen  that  the  decision  was  placed  entirely  upon 
the  theory  that  physical  adhesion  is  indispensably  necessary 
to  constitute  a  fixture,  and  the  only  criterion  whereby  a  point 
of  that  kind  is  to  be  determined.  Such  a  decision,  in  this 
country,  would  aeem  absurd,  if  it  was  made  to  work  out  such 
results  as  followed  from  that  case.  The  tenant  farmer  who 
should  fasten  his  threshing  machine,  with  screws,  to  posts . 
driven  into  the  ground,  and  then  be  informed  that  he  had  so 
annexed  it  to  the  premises  as  to  make  it  a  part  of  the  free- 
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hold,  would  be  somewhat  surprised  at  the  peculiarity  of 
common  law  principles.  And  his  surprise  would  be  scarcely 
less,  when  he  had  put  up  a  substantial  building  on  the  pre* 
mises,  no  matter  for  what  purpose,  to  be  told  that  the  build- 
ing was  personal  property,  because  it  was  not  attached  to  the 
premises  by  any  adhesive  substance,  like  cement  or  mortar, 
or  otherwise  than  by  its  own  weight.  The  idea  of  waiuscots 
and  chimney-pieces  fastened  oti  with  screws,  and  bams  placed 
on  pattens  and  blocks,  so  as  to  be  chattel  or  movable  pro- 
perty, has  very  little,  if  any,  practical  existence  in  this  coun- 
try ;  and  the  rules  of  law  which  grew  out  of  those  customs, 
are  out  of  place  here,  except  so  far  as  some  of  their  general 
principles  are  applicable. 

For  example  :  the  pews  and  seats  in  a  church  would  not 
be  regarded  as  chattel  property,  although  they  were  fastened 
to  the  floor  only  by  screws,  or  not  fastened  at  all ;  while  the 
tables,  chairs  and  bureaus  of  a  dwelling-house  would  be  per- 
sonal, although  they  might  be  fastened  to  the  building  by 
nails  or  bolts.  In  many  cases,  physical  annexation  is  a  com- 
mon incident  to  what  are  known  as  fixtures,  but  not  a  neces- 
sary one  in  all  cases.  It  often  is  one  of  the  circumstances 
appropriately  to  be  considered,  in  determining  whether  the 
chattel  was  made  a  part  of  the  real  property,  but  except 
when  it  is  so  attached  that  it  cannot  be  removed  without  sub- 
afttantial  ii^jury  to  the  premises  to  which  it  is  attached,  we  can 
scarcely  cpnceive  of  a  case  where  physical  annexation  can 
truly  be  said  to  be  the  proper  criterion.  Modem,  cases,  at 
least,  are  based  on  different  principles. 

In  Mwrdoch  v.  Giffbrd^  18  M  V.  28,  looms  in  a  woolen 
factory,  connected  with  the  motive  power  by  leathern  bands, 
not  otherwise  annexed  to  the  building  than  by  screws  hold- 
ing them  to  the  floor  to  keep  them  steady  while  working, 
and  which  could  be  removed  without  injury  to  themselves 
or  to  the  building,  were  held  to  be  chattels,  and  no  part  of 
the  land. 

The  court,  in  this  case,  adopted  the  principle  enunciated 
and  applied  by  Lord  Mansfield,  as  to  the  salt  pans,  in  Lctuh 
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ion  y.  Salmonj  1  H.  Bl.  R.  258,  hereinbefore  considered, 
that  adaptation  of  the  thing  to  the  land,  and  its  comparative 
worthlessness  apart  from  the  local  use  that  was  made  of  it, 
were  entitled  to  a  controlling  influence  in  determining 
whether  it  was  to  be  treated  as  a  chattel  or  as  part  of  the 
realty. 

It  was  remarked  of  that  case  :  ^*  The  ground  of  the  decision 
was,  that  the  pans  had  a  specific  relation  to  the  inheritance. 
They  were  adapted  to  use  in  connection  with  the  inheritance, 
and,  by  removal,  would  lose  all  the  value  which  that  adapta^ 
tion  gave  them,  and  become  merely  old  iron.  This  was  the 
point  on  which  the  case  turned.  The  specific  form  which  the 
iron  had  received,  fitted  the  pans  for  use  with,  and  made 
them  valuable  in  relation  to,  the  inheritance,  and  not  valuable 
as  property  disconnected  with  the  inheritance." 

In  considering  that  principle  in  connection  with  the  case 
before  them,  it  was  further  said :  '*  Applying  this  principle 
to  the  case  of  a  factory,  the  wheel  or  engine  which  furnishes 
the  motive  power,  and  all  that  part  of  the  gearing  and 
machinery  which  have  special  relation  to  the  building  with 
which  it  is  connected,  would  belong  to  the  freehold ;  while 
an  independent  machine,  like  a  loom,  which,  if  removed,  still 
remams  a  loom,  and  can  be  used  as  such,  wherever  it  is 
wanted  and  power  can  be  applied  to  it,  will  still  retain  its 
character  of  personalty." 

There  is  a  case.  The  Fcrmei^a  Loixn  and  Trust  Oompani/ 
V.  Hendrickson,  25  Barb.  484,  where  the  court  carried  this 
principle  of  particular  adaptation  to  the  extent  of  holding 
that  the  rolling  stock  of  a  railroad  company,  such  as  locomo- 
tive engines,  passenger,  baggage  and  freight  cars,  hand  cars, 
snow  ploughs,  &c.,  were  fixtures.  This  was  a  decision  of  the 
supreme  court,  second  district 

In  the  opinion  of  the  court,  per  S.  B.  Strong,  P.  J.,  he 
says :  ^*  I  have  examined  many  authorities  to  ascertain 
whether  there  are  any  clear  and  well-settled  principles  which 
are  applicable  to,  and  will  control,  that  question.  The 
authorities  fixe  numerous,  but  they  are  by  no  means  consistent 
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as  to  principles  or  their  application.  The  best,  although 
by  no  means  a  universal,  rule  is,  that  in  order  that  articles 
originally  personal  should  be  considered  as  annexed  to  the 
freehold  so  as  to  become  fixtures,  they  must  either  be  fiust- 
ened  to  the  realty,  or  what  is  clearly  a  part  of  it,  or  must  be 
placed  upon  the  land  with  a  manifest  intent  that  they  shall 
permanently  remain  there,  and  should  be  in  some  way  pecu- 
liarly fitted  to  something  that  is  actually  fSaetened  upon  it, 
and  essential,  if  not  absolutely  necessary  to  its  profitable 
enjoyment," 

He  refers  to  a  number  of  cases,  and  among  them  to  an 
unreported  case  in  the  court  of  appeals,  in  1847,  where  it 
was  decided  that  a  stone  slab,  settled  in,  but  not  fastened  to, 
or  inclosed  by,  a  fraine,  in  a  dairy  house,  was  annexed  to  the 
realty. -^{8 ee  p.  490.)    This  decision  was  made  in  1857- 

That  decision  was  denied  to  be  good  authority,  by  the 
same  court,  in  another  district,  in  18^8,  in  Stevens  y.  Buffalo 
dN.Y.  GUy  B.  B.  Co.  31  Bm^b.  590 ;  .and  it  was  decided 
that  the  rolling  stock  of  railroads  was  personal  property, 
and  in  no  sense  a  fixture.  But  the  principle  upon  which  that 
case  was  decided  was  not  denied  or  questioned.  The  appli- 
cation of  the  principle  to  that  kind  of  property  constituted 
the  point  of  difference  of  opinion  between  the  two  decisions. 
It  was  said  of  the  property  in  the  case  last  cited,  speiJdng 
of  the  engines,  cars,  &c. :  **  They  are  as  well  adapted  for  use 
on  one  road  as  another,  of  the  same  width  or  gauge  as  the 
road  for  which  they  were  built  or  on  which  they  are  in  use ; 
and  partly  worn  stock  of  this  kind  is  frequently  sold  from 
roads  on  which  it  has  been  used,  for  the  purpose  of  replacing 
it  by  new  and  improved  machinery."  And  it  was  further 
said,  *'  that  the  engines,  cars  and  rolling  stock  on  railroads 
are,  in  their  nature,  no  more  peculiarly  adapted,  nor  in  point 
of  fact  confined  to  any  particular  estabUshment  or  road,  than 
farming  implements  or  mechanical  tools  are  to  particular 
farms  or  workshops." 

While  the  argument  of  the  court,  in  this  case,  seems  to  be 
unanswerable  against  the  application  of  the  principle  of  fix- 
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tares  to  the  rolling  atock  of  railroads,  the  principle  is  not 
questioned,  but  confirmed. 

In  a  case  in  the  court  of  appeals  in  1854,  Bishop  y.  Bishop^ 
\1  N.  Y.  123,  poles,  used  in  the  cultivation  of  hops,  which 
had  been  taken  down  and  were  piled  in  the  yard  with  the 
intention  of  being  replaced  in  the  season  of  hop-raising,  were 
decided  to  be  a  part  of  the  real  estate.  Physical  annexation 
cannot  be  said  tp  have  any  bearing  as  the  criterion  in  such  a 
case.  It  would  not  change  the  character  of  hop  poles  in 
that  respect.  They  would  be  none  the  less  fixtures,  whether 
commonly  used  by  thrusting  one  end  into  the  ground,  or  by 
placing  them  horizontally,  without  being  fastened  to  the 
earth. 

As  before  remarked,  there  are  cases  where  chattels  become 
fixtures  simply  by  reason  of  physical  annexation. 

The  case  of  FryaUy.  The  Sullivan  Company ^  5  Hill,  116, 
8.  C,  in  court  of  errors,  7  Hill,  529,  is  an  example  of  the 
annexation  of  chattels  to  real  property,  so  that  they  cannot 
be  remoye^L 

It  was  a  case  of  the  wrongful  conyersion  of  a  steam  engine 
and  two  boilers,  by  so  annexing  them  to  the  premises  that 
they  could  not  be  removed  without  destroying  the  building 
in  which  they  were  placed.  The  wrong  doer,  after  making 
the  annexation,  sold  the  premises  to  which  he  had  wrongfully 
annexed  the  chattels,  and  the  owner  of  the  chattels  sued  the 
purchaser  of  the  premises  in  trover.  It  was  decided  that  he 
could  not  recover ;  that  his  remedy  was  against  the  wrong 
doer. 

And  in  the  New  York  common  pleas,  in  Main  v.  SchtoaS' 
toadder,  4  JE.  D.  Smith,  273,  it  was  decided  that  a  furnace, 
placed  in  a  house  so  that  it  could  not  be  removed  without 
disturbing  the  brick  work  of  the  housa  adjoining  the  furnace, 
and  without,  probably,  causing  a  portion  of  the  ceiling  to 
fall,  is  a  fixture,  and  passes  with  the  realty  to  a  purchaser. 

But  care  should  be  taken  not  to  confound  that  class  of 
cases  with  those  which  rest  upon  different  principles.  The 
distinction  was  very  clearly  stated  between  the  different 
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classes  of  chattels  in  Vanderpoel  v.  Van  Allen^  10  Barb,  163, 
where  certain  machinery  in  a  cotton  mill  was  held  to  be  per- 
sonal property,  and  where  the  general  principles  of  the  law 
of  fixtures  were  treated  of  as  follows  :  "  Connection  or  discon- 
nection, union  or  separation,  seemed  to  be  the  essence  of  the 
ancient  loile  ;  yet  to  insist  upon  it  in  its  literal  sense,  wiU  not 
free  the  subject  from  its  real  difficulties.  There  are  certain 
things  upon  agricultural  land,  of  which  rail  fences  may  bo 
given  as  an  example,  resting  upon  its  surface,  and  in  no  other 
way  attached  to  it,  light,  movable,  and  actually  moved  about 
from  place  to  place,  and  from  time  to  time,  to  suit  the  con- 
venience of  the  occupant,  which  the  law  and  the  universal 
sense  of  mankind  regard  as  fixtures.  While  there  are  oertam 
other  things  attached  to  the  interior  walls  of  a  dwelling 
house,  by  nails,  screws  and  iron  straps,  of  which  mirrors  and 
plnangf  m.,  b.  gi,»  »  e^npjwhich  «.  in  Ufa  ™.. 
ner  regarded  as  chattels.  In  respect  to  structures  and  machines 
used  in  the  business  of  trade  and  manufacturing,  there  is  a 
wide  and  manifest  distinction  between  ponderous  articles 
purposely  fitted  and  adapted  to  the  places  where  they  are 
used,  and  unfitted  and  unadapted  to  all  others,  of  which 
water  wheels,  mill  gearing,  shafts,  carriage  ways  for  saw 
mills,  steam  boilers  and  engines,  may  be  given  as  examples ; 
and  those  lighter,  more  portable  and  wonderful  creations  of 
human  ingenuity  and  skill,  of  which  power  looms,  carding, 
spinning  and  pin  machines  may  be  cited  as  examples,  which 
stand  like  a  piece  of  furniture  upon  a  floor,  are  moved  by 
any  kind  of  motive  power,  which  may  be  displaced  and 
repaired  and  replaced,  without  interruption  to  the  business 
or  hindrance  to  the  other  machinery,  and  which  have  no  other 
connection  with  the  freehold  but  that  formed  by  the  leather 
band  which  puts  them  in  motion." 

The  books  contain  numerous  cases  where  chattels  have 
been  decided  to  be  fixtures,  merely  because  they  were  so 
attached  to  the  buildings  or  premises  that  they  could  not  be 
removed  without  material  injury  to  the  building  or  premises. 
Stills,  put  up  for  distillery  and  encased  in  brick  and  mortar, 
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were  held  to  be  fixtures  in  North  Carolina. — {Byani  v.  Law- 
rence^  5  Jones  Law  R.  837.)  And  the  same  thing  was  decided 
in  the  same  case  in  regard  to  a  large  copper  kettle,  put  up  for 
cooking  food  for  hogs,  and  encased  in  brick  and  mortar  work. 

The  case  of  Martin  y.  Roe,  40  JSnff.  Law  <&  Eq.  R.ep.  68, 
where  hot-houses  were  held  to  be  personal  property,  rests 
upon  peculiar  grounds.  A  rector  had  erected  in  the  garden 
belonging  to  a  rectory-house,  two  hot-houses.  After  his 
death,  his  executors  removed  the  frames  and  glass-work, 
doing  no  damage  beyond  that  necessarily  done  to  the  mortar 
in  the  removal ;  but  the  succeeding  rector  took  possession 
of  them  under  a  claim  of  right,  and  the  executors  brought 
an  action  to  recover  their  value.  It  was  decided  that  they 
were  personal  property,  and  belonged  to  the  executors. 

The  relations  of  the  successive  incumbents  of  a  rectory- 
house,  and  the  peculiar  manner  in  which  such  property  is 
held,  seem  to  have  been  regarded  as  controlling  circum- 
stances in  the  case.  It  is  said :  *^  For  the  duty  of  a  present 
and  the  right  of  a  succeeding* incumbent  as  such  are  correla- 
tive ;  any  matter  of  needless  expense,  or  luxury,  or  ornament 
in  which  the  present  incumbent,  to  gratify  his  own  taste,  has 
indulged  himself  (blamably  or  not  is  immaterial),  he  is  not 
only  not  bound,  but  he  ought  not,  to  transmit  to  his  successor. 
If  the  successor  may  recover  damages  from  the  executors, 
because  such  things  have  been  removed  by  their  testator, 
there  can  be  no  doubt  he  in  his  turn  must  maintain  them,  and 
what  he  must  maintain  he  must  also  restore  and  rebuild 
when  decayed,  by  a  useless  burden  and  an  indefinite,  it  may 
be  ruinous,  expense."  And  the  case  was  further  distin- 
guished  as  follows  :  '*  It  may  be  worth  observing  that  there 
is  this  distinction  between  an  incumbent  and  an  ordinary 
tenant  for  life  ;  that  the  former  has  at  no  time  any  rever- 
sioner with  any  present  interests  or  rights,  whereas,  when  the 
latter  annexes  anything  to  the  freehold,  or  in  any  way  med- 
dles with  it,  he  annexes  to,  or  meddles  with,  that  in  which 
some  other  person  or  persons  has  or  have  at  the  moment  an 
existing  interest,  which  may  be  increased  or  decreased  in 
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Yalue  by  what  he  does,  and  which  the  law  will  protect.  But 
neither  the  patron  nor  the  benefice,  nor  the  future  unknown 
successor  has  any  such  interest  in  the  parsonage  or  glebe." 

This  is  a  case  where  not  only  the  purpose  of  the  erection, 
but  the  relation  of  the  party  who  made  it  to  those  under 
whom  he  held  and  to  those  who  were  to  succeed  him,  was 
permitted  to  determme  the  question. 

In  Vavfffien  y.  Haldeman^  88  Penn.  State  B.  522,  gas  fix- 
tures, such  as  chandeliers  and  side  brackets,  put  up  and 
and  attached  to  the  gas  pipes  by  the  owner  of  the  premises, 
were  decided  to  be  personal  property,  so  that  they  did  not 
pass  on  a  sale  of  the  real  estate. 

This  decision  was  based  on  the  consideration,  as  expressed 
by  the  court,  that  **  lamps,  chandeliers,  candlesticks,  candel- 
abra, sconces,  and  various  contrivances  for  lighting  houses, 
by  means  of  candles,  oils,  or  other  fluids,  have  never  been 
considered  fixtures." 

It  is  said,  that  "  it  is  supposed  that  the  introduction  of 
carburetted  hydrogen  gas  may  have  changed  the  character 
of  the  apparatus,  because  it  must  be  connected  with  the  pipes 
through  which  the  gaseous  fluid  is  brought  into  the  building." 
But  the  court  decided  that  there  was  nothing  to  distinguish 
the  new  apparatus,  as  it  was  screwed  on  to  the  pipes  and 
cemented  only  to  prevent  the  escape  of  gas,  from  the  old 
lamps,  chandeliers  and  candlesticks,  in  use  before  the  intra 
duction  of  gas  for  lighting  buildings. 

This  decision  cannot  be  sustained  upon  principle  where  gas 
pipes  are  regarded  as  fixtures.  They  are  so  necessary  to 
each  other,  that  they  cannot  be  separated  without  destroying 
the  usefulness  of  both.  It  is  no  answer  to  say  that  others 
can  be  fitted  to  the  pipes.  Such  reasoning  would  allow  the 
removal  of  parts  of  any  machine.  The  truth  is,  that  there 
is  very  little,  if  any,  analogy  between  the  case  decided  and 
the  case  of  the  oil  lamps  to  which  it  was  likened.  The  oil 
lamp  is  a  perfect  thing  of  itself,  and  is  removed  entire  and 
fitted  for  immediate  use  anywhere.  To  make  the  cases  analo* 
gous,  we  must  assume  that  the  body  of  the  lamp  is  a  fixture, 
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and  that  the  question  is,  whether  the  tubes  which  conduct 
the  wicks  to  the  fluid  can  be  removed  as  personal  property. 

In  Hellawell  y.  Uastwood,  6  JSxch,  R.  295,  cotton  spin- 
ning machines,  fixed  by  means  of  screws,  some  into  tho 
wooden  floor,  and  some  into  lead  poured  in  a  melted  state 
into  holes  in  stones,  for  the  purpose  of  receiving  the  screws, 
were  decided  to  be  personal  property,  liable  to  distress  for 
the  rent  of  the  premises.  The  court  remarked :  "  They  were 
never  a  part  of  the  freehold,  any  more  than  a  carpet  would 
be  which  is  attached  to  the  floor  by  nails  for  the  purpose  of 
keeping  it  stretched  out,  or  curtains,  looking-glasses,  pictures, 
and  other  matters  of  an  ornamental  nature,  which  have  been 
slightly  attached  to  the  walls  of  the  dwelling  as  furniture." 

But  there  seems  to  have  been  a  distinction  sometimes  made 
between  machines  attached  for  trade  purposes  and  things 
annexed  to  a  dwelling-house,  for  its  convenience  and  comfort. 
Thus,  in  Cohen  v.  Kyler.  27  Missouri  R.  122,  it  was  held 
that  a  bathing  tub  and  lead  pipes,  fastened  to  the  walls  and 
floor  of  a  building  by  nails,  were  fixtures.  The  decision  was 
put  upon  the  ground  that  such  things  add  greatly  to  the 
value,  comfort  and  convenience  of  the  building.  This  is  an 
instance  where  the  purpose  and  use  of  the  thing  are  allowed 
to  control  the  question. 

In  the  case  of  Despatch  Line  of  Packets  v.  Bellamy  Man. 
Co.  12  Jf.  H.  233,  it  was  said  in  regard  to  the  question, 
what  was  necessary  to  constitute  a  fixture,  that  "  some  of  the 
excepted  cases  seem  to  have  made  the  question  depend  upon 
the  character  of  the  fastening,  whether  slight  or  otherwise. 
But  this  is  a  criterion  of  a  questionable  character,  not  sus- 
tained by  the  weight  of  the  decisions.  More  depends  upon 
the  nature  of  the  article,  and  of  its  use  as  connected  with  the 
use  of  the  freehold." 

And  in  Wall  v.  Hinds y  4  Grayy  271,  it  was  said  that,  in 
determining  whether  a  chattel  has  become  a  fixture,  there 
were  two  points  to  be  considered,  namely,  the  mode  of 
annexation,  that  is,  whether  they  were  annexed  to  the  fabric 
of  th^  house,  so  that  they  could  be  taken  down  and  removed 
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without  substantial  injury  to  the  building  or  to  themselyes ; 
and  the  intention  with  which  they  were  annexed,  and  the 
purposes  which  the  annexation  was  designed  to  answer ; 
^*  that  is,  whether  they  were  intended  for  a  permanent  and 
substantial  improvement  to  the  realty,  perp^m  tisus  causa^ 
or,  as  }t  is  sometimes  said,  povr  un  prqfii  del  inhei'itance^  or, 
whether  they  were  put  up  and  used  for  a  temporary  object, 
or  for  the  more  convenient  occupation  and  enjoyment  of  the 
premises  for  the  particular  purpose  for  which  the  tenant  used 
them,  BO  that  they  were  useful  and  necessary  rather  to  the 
comfortable  and  convenient  occupation  of  the  building,  than 
to  the  building  itself." 

Applying  those  principles  to  the  case  before  them,  the 
court  held  that  a  cistern,  water,  pipes  and  gas  pipes  were 
removable  by  the  tenant.  They  had  been  put  in  the  house 
by  the  tenant  for  the  accommodation  of  his  business  of  keep- 
ing boarders,  and  were  within  the  rule  as  to  trade  fixtures. 
The  cistern  was  of  wood,  lined  with  lead,  rested  on  the  floot 
of  the  attic,  and  was  filled  with  water  by  pipes  which  passed 
from  the  city  aqueduct  into  the  cellar  of  the  building,  and 
up  through  the  floors  of  the  other  stories  to  the  cistern. 
Other  pipes  also  conducted  the  water  from  the  cistern  to 
sinks  in  difierent  rooms  of  the  house.  The  gas  pipes  were 
put  up  in  the  ordinary  manner. 

Stoves  put  in  a  house,  where  there  are  no  fiire  places,  are 
not  fixtures  when  not  otherwise  coimected  with  the  house 
than  by  the  entering  of  the  pipe  into  the  chimney. 

Freeland  v.  Southworth,  24  Wen.  191. 

But  where  stoves  £u*e,  so  imbedded  in  the  fire  places  or 
chimneys  that  they  cannot  be  removed  without  pulling  down 
or  demolishing  the  fire  places  or  chimneys,  they  are  fixtures, 
and  cannot  be  removed  by  the  tenant 

Goddard  v.  Ghase,  7  Mass.  482. 

In  Hill  V.  Wentworthj  28  Vt  428,  the  questions  involved 
were,  whether  certain  maclmiery  for  making  paper,  in  a  paper 
mill,  was  a  fixture.  The  action  was  trover  for  a  quantity  of 
iroiL    It  was  decided  that  the  engines,  used  for  grinding 
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rags  into  pulp,  an  iron  boiler  set  in  brick  work,  and  the  iron 
pipe  connected  with  it^  p&per  presses,  calendar  rolls  in  an 
iron  frame,  screwed  to  timbers  which  were  spiked  to  the 
floor,  a  rag  cutter,  a  trimming  press,  set  in  a  frame  which  was 
screwed  to  the  floor,  and  a  machine  for  making  paper,  fastened 
to  the  floor  by  cleats,  were  no  part  of  the  real  property. 
But  the  iron  shafting,  put  up  in  the  building  for  the  purpose 
of  putting  in  motion  the  machinery,  by  means  of  hangers  of 
iron,  bolted  to  the  beams  and  sills  of  the  building,  were  held 
to  be  a  part  of  the  real  estate. 

The  previous  cases  in  the  Vermont  courts  were  generally 
reviewed  in  this  case,  as  well  as  some  of  the  leading  cases  of 
other  States ;  and  the  court  deduced  and  declared  the  follow- 
ing general  rules  or  principles  as  to  what  is  necessary  to  con- 
stitute a  fixture.  It  is  said:  '*We  think  the  rule  in  this 
State  should  be  that  the  various  articles  of  machinery  belong- 
ing to  a  manufactory  are,  in  no  respect,  real  estate,  excepting 
as  they  are  a  part  of  the  freehold,  or  substantially  attached 
to  it ;  and  that  it  is  not  sufficient  to  make  them  a  part  of  the 
freehold  if  they  are  attached  to  the  building  for  the  purpose, 
and  in  the  manner  adapted  to  keep  them  steady,  and  that 
their  use  may  be  more  beneficial  as  chattels,  and  in  such  a 
way  that  will  admit  of  their  removal  without  any  material 
injury  to  the  freehold  or  to  the  chattels.^' 

It  was  further  said :  That  '*  in  determining  the  character 
of  what  the  plaintiff  claims  to  be  fixtures^  or  a  part  of  the 
realty,  we  must  not  only  have  reference  to  the  manner  and 
extent  of  the  annexation,  but  also  to  the  object  and  pwrfose 
of  it.  Whether  the  articles  in  question  were  personal  pro- 
perty or  fixtures  J  should  be  determinable,  and  plainly  appear, 
from  an  inspection  of  the  property  itself,  taking  into  conside- 
ration their  nature^  the  mode  and  extent  of  their  annexation^ 
and  their  purpose  and  object,  from  which  the  inteTUion  would 
be  indicated. 

*'  To  change  the  nature  and  legal  qualities  of  a  chattel  into 
a  fixture,  requires  a  positive  act  on  the  part  of  the  person 
making  the  annexation,  and  his  intention  so  to  do  should 
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positively  appear ;  and,  if  this  be  left  in  doubt,  the  artiole 
should  be  held  still  to  be  personal  property."  <« 

The  same  questions  are  fully  considered  in  Ttaff  v.  Hewiti, 
1  Ohio  State  li.  511,  where  the  machinery  of  a  woolen  fac- 
tory, consisting  of  carding  machines,  spinning  machines,  power 
looms,  &c.,  connected  and  used  in  the  manner  conunon  to 
such  factories,  were  held  to  be,  not  fixtures,  but  personal 
property. 

In  regard  to  the  doctrine  of  physical  annexation  it  is  said : 
'*  This  doctrine,  however,  does  not  furnish  a  criterion  of  uni* 
form  application,  or  one  which  will  bear  the  test  of  examir 
nation." 

It  is  further  remarked,  that  *' there  is  another  class  of 
authorities  in  which  it  is  laid  down  that  the  true  test  of  a  fix- 
ture is  the  adaptation  of  the  article  to  the  ttse  or  purpose  to 
which  the  realty  is  appropriated,  however  slight  its  physical 
connection  with  it.  And  some  cases  have  gone  so  far  as  to 
make  this  the  only  test,  and  even  to  dispense  with  actual  or 
physical  annexation."  But  it  is  said  that  this  rule  *'will  not 
bear  examination  as  a  criterion  of  general  application."  And 
tiiey  repeat  the  argument  often  used  against  that  criterion, 
that  if  such  be  the  sole  test  of  a  fixture,  "  then  the  imple« 
ments  and  domestic  animals  necessary  for  tiie  cultivation  of  a 
farm,  and  a  great  variety  of  other  arti<^les  subject  to  the  use 
of  the  land  or  its  appurtenances,  which  never  have  been  and 
never  can  be  recognized  as  such,  would  be*  fixtures." 

And  they  prescribe,  as  deducible  from  the  authorities, 
three  rules  as  the  criterion  *'  of  general  and  uniform  applica- 
tion," as  follows  :  *^  1st.  Actpal  annexation  to  the  realty,  or 
something  appurtenant  thereto. 

*^  2d.  Appropriation  to  the  use  or  purpose  of  that  part  of 
the  realty  with  which  it  is  connected. 

*^  3d.  The  intention  of  the  party  making  the  annexation  to 
make  the  article  a  permanent  accession  to  the  freehold  ;  this 
intention  being  inferred  from  the  hature  of  the  article  affixed, 
the  relation  and  situation  of  the  party  making  the  annexation, 
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the  structure  and  mode  of  annexation,  and  the  purpose  or 
use  for  which  the  annexation  has  been  made.'' 

The  court  disclaimed  the  correctness  of  the  idea  of  denomi- 
nating an  article  a  fixture  between  one  set  of  parties  and  not 
a  fixture  as  between  others ;  and  pronounced  it  to  be  a  gen- 
eral doctrine  that  *'  in  no  case  is  a  fixture  created  without  the 
apparent  intention  of  the  party  making  the  annexation  to 
make  a  permanent  accession  to  the  freehold."  It  was  also 
declared  that  '^  fixtures  in  a  manufacturing  establishment  must 
be  governed  by  the  same  criterion  which  applies  to  fixtures 
in  other  situations." — (542.) 

The  modern  English  cases  no  longer  claim  that  there  is  a 
difference  between  trade  and  other  fixtures,  as  to  what  is 
necessary  to  constitute  a  fixture. 

In  Fisher  v.  Dixon^  12  Clark  (&  Finnelly^a  Pari.  R^. 
325,  326,  the  cider  mill  cases  were  severely  criticised,  and 
their  doctrines  denied  by  Lord  Brougham.  ^^  For,"  he  said, 
*'  if  a  cider  mill  be  fixed  to  the  soil,  though  it  is  a  manufac- 
tory, and  erected  for  the  purpose  of  a  manufactory,  if  it  is  x 
really  solo  injvxivm^  it  is  perfectly  immaterial  whether  it  is 
for  the  purpose  of  a  manufactory,  or  a  granary,  or  a  bam,  or 
anything  else." 

And  Lord  Campbell,  on  the  same  occasion,  alludes  to  the 
cider  mill  case,  and  says  the  report  of  the  case  leaves  it  in 
doubt  **  whether,  in  fact,  the  mill  was  fixed  to  the  freehold 
or  not  We  know  that  a  cider  mill  is  not  necessarily  afixed 
to  the  freehold,  a  familiar  instance  of  which  is  given  in  the 
Vicar  of  Wakefield,  where,  when  a  match  was  proposed 
between  one  of  the  Misses  Primrose  and  young  Farmer 
Flamstead,  Moses  said :  *  I  hope  that  if  my  sister  marries 
young  Farmer  Flamstead  he  will  lend  us  his  cider  mill.'  I 
take  it  that  the  cider  mill  there  was  movable,  and  was  not 
affixed  to  the  freehold,  but  might  have  been  carried  from  the 
farm  of  Farmer  Flamstead  to  the  vicarage  of  the  Piimroses." 

It  is  evident  that  a  cider  mill,  capable  of  being  moved 
without  injury  to  the  machine,  was  regarded  as  a  chattel,  not 
likely  to  be  made  a  fixture,  if  indeed  such  a  machine  could 
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be  so  attached  to  the  premises  as  to  lose  its  chattel  character. 
We  need  not,  in  this  country,  look  into  works  of  fiction  to 
get  an  idea  of  a  movable  cider  mill,  since  portable  machines 
for  such  purpose  are  as  common  as  threshing  machines  and 
other  mechanical  implements,  designed  to  aid  the  husband- 
man and  mechanic  in  his  labors.  But  the  idea  is  as  well 
conve}'ed  by  an  imaginary  machine  as  a  real  one,  that  a  mill 
or  machine  which  can  be  moved  without  injury  to  itself, 
which  is  an  entire  and  perfect  machine  of  itself,  in  one  place 
equally  with  another,  cannot  be  made  a  fixture  by  any  ordi- 
nary attachment  or  fastening  to  the  land. 

We  have  cited  and  considered  the  cases  upon  this  subject 
more  generally  and  fully  than  upon  some  other  subjects, 
because  it  seemed, to  be  the  only  proper  mode  in  which  to 
exhibit  the  apparent  changes  in  the  law  of  ^fixtures,  which 
have  been  made,  especially  in  this  country,  during  the  pre- 
sent century.  In  no  other  way  could  the  reader  so  well 
enjoy  the  opportunity  to  understand  the  alleged  and  appa- 
rent changes,  as  that  law  now  exists,  compared  to  the  law  as 
it  existed  in  England  a  century  since. 

We  have  also  had  another  purpose  in  view ;  namely,  of 
attempting  to  deduce  from  the  decisions,  some  principles  or 
rules  of  general  application,  more  definitely  and  perfectly 
than  seems  yet  to  have  been  accomplished. 

Upon  this  part  of  the  subject  we  submit,  in  a  general  way, 
that  the  authorities  here  cited  cannot  be  studied  without 
leaving  upon  the  mind  the  impression  that  the  changes  which 
have  taken  place  have  not  been  so  much  of  the  law  itself  as  of 
the  things  to  which  the  courts  have  been  called  uponto  apply 
the  law.  The  progression  of  mechanical  skill  and  ingenuity 
in  contriving  to  make  utensils  and  machinery,  has  kept  in 
advance  of  the  lawyers  and  of  the  courts,  but  not  of  the  law 
itself.  The  principles  of  the  law  of  fixtures  have  undergone 
no  material  change,  so  far  as  the  common  law  is  concerned. 
The  principles  enunciated  and  applied  by  Lord  Mansfield,  in 
Lawton  v.  Salmon^  1  H.  JBL  li.  259,  do  not  differ  substan- 
tially from  the  principles  expressed  in  the  most  enlightened 
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opinions  of  modern  cases.  A  few  hundred  years  ago,  it  is 
probable  that  scarcely  any  chattel  was  associated  with  the 
land,  except  by  physical  annexation ;  consequently,  as  phy- 
sical annexation  was  the  common  incident,  it  came  to  be 
regarded  as  the  necessaiy  criterion  by  which  to  determine 
whether  the  thing  had  become  a  fixture.  At  that  period, 
says  Macaulay,  **The  national  wealth  consisted  chiefly  in 
flocks  and  herds,  in  the  harvest  of  the  year,  and  in  the  sim- 
ple buildings  inhabited  by  the  people.  All  the  furniture, 
the  stock  of  shops,  the  machinery  which  could  be  found  in 
the  realm,  was  of  less  value  than  the  property  which  some 
single  parishes  now  contain." 

1  Macaulay 's  History  of  England,  27. 

The  criterion  thus  proclaimed  in  that  rude  age  continued 
to  be  regarded  as  the  law  long  after  the  domestic  condition 
of  the  people  had  been  changed  ;  and  it  was  sometimes  con- 
sidered as  important  whether  a  thing  was  fastened  to  pre- 
mises with  a  nail  or  screw  ;  whether  a  building  rested  on  a 
stone  or  a  block,  and  whether  the  stone  rested  on  the  surface 
or  was  let  a  few  inches  into  the  ground. 

Such  rules  of  law  may  have  very  well  accommodated  the  age 
in  which  they  originated,  but  they  are  entirely  out  of  place 
in  modem  times,  especially  in  this  country.  The  courts  have 
been  proclaiming  a  demand  for  change,  for  progress  in  the 
law  of  fixtures,  for  the  last  half  century.  But  they  seem  to 
have  mistaken  the  channel  in  which  that  progress  should  be 
made.  The  gist  of  the  complaint  has  been  that  the  tenant 
has  not  enjoyed  the  same  right  to  remove  agricultural  as 
trade  fixtures  ;  and  that  in  this  age  and  in  this  country  the 
right  of  removal  should  be  common  to  both. 

That  complaint  is  founded  upon  misapprehension.  There 
is  no  such  demand  in  this  country,  in  favor  of  agricultural 
fixtures.  No  such  want  is  felt.  The  great  part  of  the  land 
which  is  occupied,  is  occupied  and  tilled  by  those  who  are 
the  absolute  owners  and  proprietors.  The  tenant  farmers 
are  few  in  proportion,  and  hold  only  for  short  terms.  The 
right  of  removing  fixtures  is  not  sought  for  by  them,  for  they 
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are  not  in  want  of  annexing  things  to  the  Iand«  Accommo* 
dations  of  that  character  are  provided  by  the  owners  of  the 
freehold.  The  utensils  and  machines  with  which  their  labors 
are  aided,  are  mostly  if  not  entirely  portable.  They  can 
thi'esh  their  grain,  and  grind  it,  if  they  please ;  can  make 
their  cider,  and  cook  food  for  their  cattle,  without  the  aid  of 
stationery  machinery  or  fixed  furnaces.  Not  only  the  ma- 
chines and  mills  which  do  the  work,  but  the  motive  power 
which  drives  them,  are  carried  about  on  wheels,  and  are  as 
movable  as  a  wagon.  The  demand  of  the  age  is,  that  the 
old  ru^e  of  physical  annexation  shall  not  be  applied  to  such 
things.  To  hold  that  if  the  tenant  should  fasten  one  of  the 
portable  threshing  machines  of  modem  days  to  a  bam  by 
bolts  or  nails,  in  order  to  keep  it  steady,  or  to  the  earth  by 
posts  driven  into  it,  it  should,  therefore,  become  a  part  of 
the  real  property  and  belong  to  the  owner  of  the  freehold, 
would,  at  this  day  and  in  this  country,  be  entirely  in  conflict 
with  the  principles  of  the  common  law  and  of  the  demands 
of  agricultural  industry.  The  same  principle  which  onco 
made  a  haiji  on  rollers  a  chattel,  would  preserve  the  chattel 
character  of  a  modem  threshing  machine  on  wheels,  however 
it  might  be  temporarily  fastened  to  the  freehold.  And  that 
principle  is  this  :  that  neither  in  the  chattel  itself,  nor  in  its 
manner  of  connection  with  the  freehold,  is  there  sufficient 
evidence  of  an  intention,  on  the  part  of  the  owner  of  the 
chattel,  of  making  it  a  part  of  the  freehold. 

General  rules  and  principles  applicable  as  criteria  wkerd>y 
to  determine  token  a  chattel  becomes  a  fixture. 

As  to  general  rules  whereby  to  determine  whether  a  chat- 
tel has  been  made  a  fixture,  it  may  be  truly  said,  that  there 
is  but  one  rule  which  is  generally  applicable  to  all  cases ;  and 
that  is,  that  the  intention  of  the  party,  who  makes  the  annex- 
ation of  the  thing  with  the  realty,, must  control  the  question. 
The  chief,  if  not  the  only  serious  difficulty  is,  not  as  to  the 
rule  itself,  nor  as  to  its  application,  but  as  to  what,  is  to  be 
regarded  as  controlling  evidence  of  the  intention,  in  different 
classes  of  cases. 
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Fqust  :  When  the  owner  of  the  chattel  and  the  owner  of 
the  land  are  different  parties,  and  it  is  agreed  that  the  owner 
of  the  chattel  may  remove  it,  or  that  it  shall  retain  its  chattel 
character,  notwithstanding  its  annexation,  it  does  not  become 
a  fixture,  or  part  of  the  realty,  but  remains  a  chattel,  and  is 
so  regarded  for  all  purposes  and  between  parties  in  all  rela- 
tions alike. 

Second  :  The  converse  of  this  proposition  is  not  true ;  that 
is,  chattels  cannot  in  all  cases  be  made  fixtures  by  the  mere 
agreement  of  the  parties.  The  law  has  divided  property  into 
real  and  personal,  and  drawn  a  line  between  the  two  in 
accordance  with  certain  qualities  inherent  in  the  very  nature 
of  things ;  and  it  does  not  permit  individuals  to  change  that 
line  by  conventional  arrangements.  Certain  chattel  property 
becomes  real  property,  upon  being  annexed  to  the  realty  in 
a  certain  manner  and  under  certain  circumstances.  But  it  is 
not  true  that  all  chattel  property  can  be  changed  to  realty 
by  annexation  or  any  other  process.  In  order  to  attach  the 
chattel  to  the  land  so  as  to  become  a  fixture,  the  law  requires 
a  certain  fitness  of  the  thing  to  the  realty,  which  must  exist 
in  the  quality  of  things,  and  cannot  be  supplied  by  the  agree- 
ment of  parties.  For  example,  living  animals,  either  beasts  of 
burden,  or  others,  cannot  be  made  fixtures.  And  the  same 
is  true  of  any  mere  tool  or  implement  to  be  used  by  the 
hand,  as,  for  example,  an  ax,  a  hoe  or  a  spade.  And  yet  it 
is,  none  the  less  true  of  things  which  may  be  made  fixtures, 
that  the  intent  with  which  the  thing  is  brought  upon,  or 
attached  to  the  land,  governs  the  question,  whether  it  has 
become  a  part  of  the  land.  But  the  thing  itself,  the  land, 
the  uses  and  purposes,  mere  juxtaposition  or  physical  annex- 
ation, constitute  the  only  important  and  legitimate  evidences 
of  the  intent  of  the  party  who  made  the  attachment.  Thus, 
in  Snedeker  v.  Waring,  12  N.  Y.  170,  before  cited,  it  was 
held  not  only  that  the  intent  must  control  the  question,  but 
that  the  circumstances  of  the  case  were  the  only  evidence  to 
to  be  considered  in  ascertaining  the  intent ;  and  the  expressed 
intention  of  the  party  who  placed  the  statue  on  the  land,  that 
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he  did  it  by  ^ay  of  advertising  it  for  sale,  was  rejected  as 
entitled  to  no  weight  against  the  facts  and  circumstances. 

Wherever,  therefore,  the  question  arises,  whether  things 
are  fixtures,  and  they  do  not  appear  to  have  been  connected 
with  the  premises  by  a  party  who  did  not  own  the  land, 
under  an  agreement  with  the  owner  of  the  land  that  they 
should  remain  chattel  property,  it  is  to  be  determined  by  the 
intent  of  the  party,  as  that  intent  is  proved  by  the  facts  and 
circumstances  of  the  case.  Those  facts  and  circumstances 
naturally  divide  themselves  into  distinct  classes.  In  the 
cases  before  cited,  they  have  been  treated  as  criteria  by  which 
to  deteimine  the  question  of  fixtures,  some  cases  giving  promi- 
nence to  one  class,  and  some  to  another,  and  some  requiring 
the  conjunction  of  the  whole. 

1.  Physical  annexation  or  adhesion  was  treated,  in  the 
older  cases,  as  the  indispensable,  if  not  the  only,  criterion  of 
the  question.  But  it  is  evident,  from  the  later  cases,  that 
physical  annexation  or  adhesion  is  neither  important  nor 
material,  except  in  those  cases  where  that  mode  of  connec- 
tion is  the*only  practical  evidence  of  an  intent  to  make  the 
thing  a  fixture,  of  which  the  case  is  capable.  For  example, 
in  the  case  of  the  stove,  so  masoned  into  the  chimney  that  it 
could  not  be  removed  without  taking  down  the  chimney, 
physical  annexation  was  conclusive  evidence  of  the  intent  to* 
make  the  stove  a  fixture.  It  was  not  the  fact,  but  the  manner 
and  extent  of  the  annexation,  which  gave  that  effect  to  the 
evidence ;  for,  if  the  stove  had  been  connected  by  a  pipe 
merely,  extending  into  the  chimney,  it  would  have  been  per- 
sonal property,  and  in  no  legal  sense  a  fixture.  But  even  in 
this  case,  physical  annexation  was  not  alone  the  circumstance 
which  proved  the  intent  of  the  party  who  had  the  stove 
masoned  into  the  chimney.  There  was  another  circumstance 
equally  entitled  to  consideration,  because  equally  an  indis- 
pensable element  of  the  testimony  necessary  to  prove  the 
intent ;  and  that  was  the  fitness  of  the  stove  for  the  purposes 
and  convenience  of  the  house  :  For  it  must  be  apparent  that 
every  thing  does  not  become  a  fixture,  which  is  so  placed  in 
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a  building  that  it  cannot  be  removed  without  taking  down  or 
removing  a  part  of  the  walls  of  the  building.  No  one  will 
contend  that  the  enclosure  of  a  horse  or  an  ox  in  a  building, 
so  that  he  could  not  be  removed  without  removing  a  part  of 
the  walls  of  the  building,  would  make  the  animal  a  fixture 
or  part  of  the  freehold.  And  so  of  the  enclosure  within 
the  walls,  of  an  inanimate  thing,  not  fitted  at  all  for  the  use 
of  the  building.  The  fact  alone  that  it  could  not  be  removed 
without  some  disturbance  of  parts  of  the  building,  would  not 
make  it  a  part  of  the  building,  because  it  could  not  be  rea- 
sonably contended  that  there  was  evidence  of  an  intent  to 
make  the  thing  a  part  of  the  building.  Consequently,  it  is 
only  when  there  is  a  fitness  of  the  chattel  to  become  a  per- 
manent part  of  the  freehold,  an  adaptation  of  the  one  to  the 
use  of  the  other,  and  when  that  use  cannot  be  enjoyed  except 
by  physical  annexation,  that  physical  annexation  becomes  the 
criterion  whereby  to  determine  that  the  chattel  has  become  a 
fixture ;  because  it  is  only  under  such  circumstances  that 
physical  annexation  becomes  evidence  of  the  intent  to  incor- 
porate the  chattel  with  the  realty.  It  is  in  that  view,  that 
the  manner  of  the  annexation,  as  whether  fastened  with  screws 
or  nails,  or  with  bolts  and  nuts,  or  framed  into  the  building, 
becomes  a  material  subject  to  be  considered.  The  one  mode 
of  fastening  might  be  convincing  evidence  of  the  intent  to 
make  the  thing  a  part  of  the  building,  while  the  other  would 
fail  to  produce  such  conviction  ;  and  it  not  unfrequently 
becomes  a  proper  question  of  fact  for  a  jury  to  determine, 
whether  a  thing  is  a  fixture  or  not ;  and  that  question  of 
fact,  when  properly  analyzed,  is  generally,  if  not  always, 
a  question  of  the  intent  of  the  party  who  put  the  two  things 
together. 

So  far  as  the  question  of  annexation  is  concerned,  there  is^ 
no  difference  between  agricultural  tenants  and  other  classes, 
or  between  trade  fixtures  and  fixtures  for  agricultural  or 
other  purposes.     The  distinctions  of  that  kind  do  not  arise 
except  in  regard  to  the  right  of  removal.    Consequently,  the 
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rules  or  criteria  by  which  to  determine  when  a  chattel  becomes 
a  fixture  are  the  same  in  all  cases. 

2.  There  is  another  point  for  consideration  in  the  determi" 
nation  of  questions  of  this  kind,  which,  in  these  modem  days, 
is  a  very  important  one,  and  that  is  the  character  or  quality 
of  the  thing  claimed  to  have  been  made  a  fixture ;  whether 
it  was  an  implement  or  machine,  perfect  and  complete  of 
itself  before  it  was  annexed,  and  capable  of  being  disannexed 
and  removed  without  disturbing  that  completeness  and  per- 
fection ;  or  whether  it  was,  before  annexation,  merely  materi- 
als, of  lumber  and  iron,  or  other  substances,  unfashioned  and 
unformed,  and  which,  on  removal,  must  return  to  the  same 
imfashioned  and  unformed  condition. 

This  criterion  haa  generally  been  eipresaed  in  the  books 
in  this  way,  that  if  the  thing  could  be  removed  without 
material  injury  to  the  premises,  and  without  material  injury 
to  the  thing  itself,  it  was  a  chattel,  otherwise. it  was  a  fixture. 
As  a  general  rule,  the  result  is  pretty  well  expressed  in  that 
way.  But  that  mode  of  expression  is  liable  to  mislead,  for 
it  is  not  true  as  an  arbitrary  rule,  and  is  of  no  importance, 
except  as  evidence  of  the  intent  of  the  party,  whether  the 
thing  can  be  removed  whole  or  only  in  pieces.  This  point  ia 
well  illustrated  in  Park  v.  Baker ^  7  Allen,  78.  In  that  case 
a  large  and  heavy  wooden  box,  lined  with  zinc,  used  in  the 
room  of  a  tavern  as  an  ice  chest,  was  decided  to  be  personal 
property,  and  in  no  sense  a  fixture.  It  was  contended  other- 
wise by  the  owner  of  the  tavern,  on  tKe  ground  that,  by 
reason  of  its  bulk  and  weight,  it  could  not  be  removed  with- 
out being  taken  in  pieces,  and,  where  it  was,  it  was  well  fitted 
for  the  use  of  the  tavern.  But  the  court  thought  otherwise, 
and  remarked  of  the  argument  thus  made :  "  But  this,  of 
itself,  is  quite  an  immaterial  element  in  determining  the 
nature  of  the  article.  Many  articles  of  furniture  and  other 
chattels  of  a  purely  personal  nature,  are  useful  and  convenient 
in  the  prosecution  of  a  particular  trade  or  business,  which 
can  in  no  just  sense,  or  as  between  any  class  of  persons,  be 
deemed  to  be  fixtures.    The  only  &ct  in  the  case,  which 
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forms  even  a  plansible  ground  for  the  plaintiff's  claim,  is,  that 
the  article  in  controversy  was  laige  and  heavy,  and  could  net 
be  removed  from  the  room,  in  which  it  was  situated,  without 
being  taken  in  pieces.  But  this  is  quite  insufScient  to  make 
it  a  fixture,  in  the  legal  sense  of  that  word.  The  nature  or 
character  of  the  article  cannot  be  determined  by  the  size  or 
weight  only.''  And  to  illustrate  that  proposition,  they 
instance  bedsteads,  wardrobes,  book-cases  and  other  articles 
of  furniture,  which,  though  so  large  as  to  be  removed  only 
in  pieces,  no  one  would  contend  were  properly  to  be  regarded 
as  fixtures. 

The  controlling  principle  in  the  case  of  the  ice  chest, 
although  not  expressed  in  the  case,  is  evident  There  was 
nothing  in  the  thing  itself  or  in  the  circumstances  attending 
its  location  in  the  building,  which,  as  evidence,  could  produce 
the  conviction  that  the  person  who  put  it  in  the  building 
intended  to  make  it  a  permanent  part  o(  the  building.  Had 
it  been  framed  into  the  walls  of  the  room,  so  that  the  wall 
constituted  a  part  of  the  chest,  and  so  that  when  removed  the 
part  removed  would  be  only  materials  and  not  a  chest,  it 
would  have  been  properly  regarded  as  a  fixture,  even  although 
it  had  been  much  smaller,  because  then  there  would  have 
been  convincing  evidence  that  the  person  who  placed  it  there 
intended  to  make  it  a  permanent  part  of  the  house. 

3.  Some  of  the  cases  make  a  distinction  between  the  ma- 
chinery which  is  used  to  communicate  the  motive  power  and 
the  machines  which  are  put  in  motion  thereby ;  as  for  example, 
between  the  water-wheel  and  the  shafts  and  cylinders  con- 
nected with  it,  and  the  looms  and  spinning  machines  put  in 
motion  by  it,  treating  the  former  as  fixtures  and  the  latter  as 
mere  chattels.  The  distinction  is  undoubtedly  well  taken  in 
the  cases  where  it  has  been  made,  but  it  must  not  be  under- 
stood as  an  arbitrary  rule,  that  the  machinery  which  conunu- 
nicates  the  motive  power  is  a  fixture,  while  the  machines  to 
be  moved  are  mere  chattels.  That  such  has  been  the  result 
in  most  cases  is  not  due  to  any  distinction,  in  that  respect, 
between  the  different  kinds  of  machinery,  but  is  founded 
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entirely  upon  the  fact  that  in  the  one  the  things  themselves 
and  their  modes  of  eonneotion  happen  to  bear  oonvineing 
evidence  that  they  were  intended  to  be  'a  permanent  part  of 
the  realty ;  and  in  the  other  that  they  should  remain  per- 
sonalty, notwithstanding  their  use  and  connection. 

The  character  of  the  evidence  is  not  determined  by  the 
purposes  which  the  different  machines  are  made  to  subserve. 
There  is  nothing  in  the  fact  that  a  thing  is  used  to  produce 
and  apply  motive  power  which  tends  to  make  it  a  fixture. 
A  horse-power,  suspended  and  drawn  around  upon  wheels 
like  a  wagon,  would  not  be  a  fixture,  even  though  fastened 
with  bolts  to  a  building  and  used  to  drive  machinery ;  for 
there  would  be  no  evidence  in  such  an  arrangement  that  the 
party  who  thus  attached  the  horse-power  meant  to  make  it  a 
part  of  the  freehold. 

The  distinction  as  to  motive  powers  has  grown  out  of  the 
circumstance  that  usually  a  water-wheel  and  the  shafts  and 
machinery,  necessary  to  conmiunicate  the  power,  are  put  up 
and  connected  with  the  premises  as  a  part  of  the  building. 
Before  they  are  placed  on  the  premises  they  are  only  discon- 
nected materials,  and  as  soon  as  removed,  they  are  again 
nothing  but  materials.  They  could  not  be  brought  or  put 
together  again  in  another  place  without  a  building  into  which 
the  materials  could  be  framed  and  fastened.  In  this  respect 
they  are  like  shingles  or  tiles,  personal  property  before  put 
into  use,  but  a  part  of  the  realty  while  in  use ;  or  like  windows, 
or  the  glass  in  windows,  matters  of  chattel  commerce  before 
they  are  put  to  service,  but  a  permanent  part  of  the  real 
estate  when  in  service,  although  there  is  no  adhesion  or  con- 
nection which  can  prevent  their  removal  without  injury  to 
the  thing  itself.  They  are  necessary  parts  of  the  building. 
The  same  is  true  of  water-wheels  and  the  parts  connected 
with  them.  They  become  a  substantial  portion  of  the  mill. 
Eemove  thei^j  and  you  remove  a  part  of  the  building. 

Considerations  of  that  kind  determine  the  question  that 
they  are  fixtures  as  soon  as  they  are  annexed  with  no  agree- 
ment that  they  may  be  removed,  upon  the  principle  that  the 
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annexation  is  evidence  that  .the  party  who  annexed  intended 
to  make  them  a  part  of  the  freehold.  But  it  is  untrue,  as  an 
arbitrary  rule,  that  machinery  which  is  used  to  generate  and 
apply  motive  power  is  a  fixture ;  for  like  other  machinery, 
it  may  or  may  not  be  a  fixture,  according  to  its  form  and 
mode  of  annexation.  A  horse-power  or  any  other  which  can 
be  readily  moved  and  adapted  to  use  in  one  place  as  well  as 
another,  will  not  be  claimed  as  a  fixture. 

Upon  that  principle  of  distinction,  some  parts  of  the  ma- 
chinery used  to  generate  and  apply  motive  power  may  be  per- 
sonal property,  while  other  parts  may  belong  to  the  realty. 
Thus,  in  Bill  v.  Wentworth,  28  VermoTU,  428,  before  cited, 
the  iron  boiler  and  most  of  the  machinery  in  a  paper  mill 
were  decided  to  be  personal  property,  while  the  iron  shafting, 
used  to  put  the  machinery  in  motion,  was  held  to  be  a  part 
of  the  realty. 

This  distinction  was  made  by  the  court  expressly  upon  the 
ground  that  the  difierence  in  the  things  annexed  and  in  the 
mode  and  extent  of  the  annexation,  between  the  parts  held 
to  be  personal  property  and  the  parts  held  to  be  real,  indi- 
cated a  different  intention,  in  that  respect,  of  the  party  who 
made  the  annexation,  touching  the  respective  chattels  annexed. 
They  declared  the  principle  that  to  change  chattels  to  fixtures 
required  some  act  of  the  person  making  the  annexation,  posi- 
tively indicating  his  intention  to  effect  such  change;  and 
that,  if  there  was  doubt  upon  that  point,  **  the  article  should 
be  held  to  be  personal  property." 

The  same  principle  is  more  distinctly  expressed  in  Teqf 
V.  HemUj  1  Ohio  State  R.  511,  before  cited. 

In  that  case,  the  doctrine  of  physical  annexation  and  phy- 
sical adaptation  are  both  pretty  effectually  refuted  as  criteria, 
whereby  to  determine  when  chattel  property  is  and  when  it 
is  not  a  pyrt  of  the  realty,  except  so  far  as  it  may  furnish 
evidence  of  the  intention. 

There  may  be  doubts,  however,  whether  the  court  in  that 
case  facilitated  the  ready  comprehension  of  the  general  ques- 
tion before  them,  by  laying  down  their  three  alleged  maxims, 
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wbich  are  hereinbefore  quoted,  and  which  were  declared  by 
the  court  to  be  criteria  "  of  general  and  uniform  application." 

It  will  be  readily  perceived  that,  according  to  their  own 
alleged  doctrine,  the  two  first  rules,  namely,  the  annexation 
and  the  adaptation,  are  material  only  as  evidence  of  the  inten- 
tion, in  connection  with  other  circumstances,  and  not  decisive 
as  ai'bitrary  rules  or  criteria  in  all  cases.  The  truth  of  this 
proposition  is  sufficiently  illustrated  by  the  facts  of  the  very 
case  before  them.  The  machinery  of  the  woolen  factory,  the 
carding  machines,  the  spinning  machines  and  the  power 
looms,  had  both  physical  annexation  and  physical  adaptation 
"  to  the  use  or  purpose  of  that  part  of  the  realty  with  which 
they  were  connected,"  requisite  to  make  theiln  a  fixed  part 
thereof,  had  they  been  sufficiently  attended  by  other  circum- 
stances to  have  produced,  as  evidence,  the  conviction  that  it 
was  the  intention  of  the  party  who  made  the  annexation 
thereby  to  constitute  them  a  fixed  part  of  the  premises ;  but 
they  were  not  attended  by  such  other  circumstances,  and  the 
court  held  them  to  be  personal  property.  The  controlling 
consideration  was,  that  the  machines  were  perfect  and  com- 
plete things  in  and  of  themselves,  just  as  perfect  and  complete 
as  machines  before  they  were  annexed  to  the  building  as  they 
were  after  annexation,  and  would  be  as  perfect  when  disan- 
nexed  as  before.  Disconnection  wrought  no  injury  upon 
them,  and  no  injury  to  the  building  from  which  they  were 
disannexed,  because  the  annexation  was  necessaiy  neither  to 
the  pei-fection  of  the  machine  nor  to  the  completion  of  the 
building.  Consequently,  physical  annexation  and  physical 
adaptation  furnished  no  evidence  of  intention  to  incorporate 
the  chattel  as  a  part  of  the  real  estate.  With  other  chattels, 
and  under  other  circumstances,  the  annexation  and  the  adapta- 
tion might  be  material,  because  convincing  evidence  of  the 
intention  to  incorporate  the  chattels  with  the  realty. 

In  the  case  of  boards  or  rails  once  made  into  fence,  but 
temporarily  piled  upon  the  premises,  or  the  poles  of  a  hop 
yard  temporarily  detached,  with  no  evidence  of  an  intention 
to  divert  them  to  other  purposes,  we  have  instances  of  fix- 
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tares  without  annexation  and  without  pardculaT  fitness  to 
one  piece  of  land  over  another,  of  chattels  which  are  readily 
portable.  The  principle  is  evident.  While  in  use,  the  chat- 
tels became  a  part  of  the  realty,  because  it  was  the  evident 
intention  of  the  person  who  placed  them  there,  that  they 
should  be  a  part  of  it ;  and  the  temporary  disconnection  gave 
no  evidence  of  a  change  of  the  intention. 

We  submit,  therefore,  that  the  two  first  criteria  as  stated 
and  enumerated  in  Teofi  v.  Biemtt^  have  no  foundation  as 
general  rules  or  general  principles,  for  the  purpose  attributed 
to  them.  They  are  merely  accidental  circumstances,  which, 
however  conmion,  have  no  claims  to  be  classified  among  the 
.  legal  maxims  in  the  law  of  fixtures. 

The  third  nuixim,  as  enumerated  by  the  court,  is  undoubt* 
edly  an  appropriate  one ;  and  we  submit,  that  it  embodies 
the  only  criterion  or  principle  of  the  common  law  of  fixtures, 
*^of  general  and  tftiiform  application.''  Moreover,  it  is  a 
principle  which  will  reconcile  all  the  cases  in  this  country 
and  in  England.  *'  The  intention  of  the  party  making  the 
annexation,  to  naake  the  article  a  permanent  accession  to  the 
freehold — this  intention  being  inferred  from  the  nature  of 
the  article  afBxed,  the  relation  and  situation  of  the  party 
making  the  annexation,  the  structure  and  mode  of  annexation, 
and  the  purpose  or  use  for  which  the  annexation  has  been 
made,"  embodies  the  whole  doctrine  of  the  law  of  fixtures. 
All  other  rules  and  principles  are  merely  auxiliary  in  asoer* 
taining  and  determining  the  question  of  intention,  as  a  ques- 
tion of  fact ;  and  are  rules  and  principles  of  evidence  by  no 
means  peculiar  to  the  law  of  fixtures,  but  generally  appli- 
cable to  other  departments  of  the  law  whenever  the  issue  to 
be  determined  involves  the  intentions  of  parties. 

Those  who  have  assumed  that  there  has  been  a  radical 
change  m  the  common  law  of  fixtures  within  the  current  oen- 
tury,  or  that  the  present  improved  modes  of  supplying  the 
.  comforts  of  living  demand  a  change  thereof,  fail  to  compre- 
hend the  character  of  the  conunon  law.  They  se^n  to  sup- 
pose that,  like  the  law  of  codes,  it  is  a  system  of  arbitrary 
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rules,  while  in  fact  it  is  a  system  made  up  only  of  established 
principles,  which  are  founded  upon  the  eternal  fitness  of 
things,  and  not  subject  to  chlwge  with  every  progressive  step 
taken  by  society.  Thus  the  doctrine  of  fixtures  is  founded 
upon  a  principle  which  is  the  same  now  as  it  was  two  hun- 
dred years  ago,  and  is  just  as  applicable  to  the  ingenious  and 
finished  implements,  machines  and  structures  of  the  present 
age,  as  it  was  to  the  rude  contrivances  of  the  past. 

It  is  true  that  the  difference  between  a  screw  and  a  nail, 
between  a  blqck  and  a  stone,  and  between  an  iron  bolt  and 
a  leather  ban<jl,  is  not  now  as  important  in  determining 
whether  a  chattel  has  become  a  fixture,  as  it  was  in  the  times 
when  such  questions  were  chiefly  confined  to  bams  on  blocks, 
to  wainscots  and  chimney-pieces,  to  picture  frames  and  pier- 
glasses.  But  the  principle  whereby  to  determine  the  ques- 
tion was  the  same  then  as  now.  The  point  upon  which  the 
question  turns  is,  and  always  has  been,  the  intention  of  the 
party  who  made  the  annexation ;  that  intention  to  be  proved 
only  by  the  facts  and  circumstaaces  of  the  case.  The  form, 
th«  structure,  and  the  manner  of  using  implementa  and  ma- 
chines,  the  various  and  ingenious  contrivances  to  aid  the 
labors  of  man,  and  the  furniture  and  trappings  of  his  habita- 
tions are  continually  changing,  and  may,  therefore,  in  the  way 
of  evidence  of  the  intention  of  the  party  who  appropriates 
them  to  use  by  annexing  them  to  his  premises,  be  subject  to 
changes  in  the  effect  which  they,  are  entitled  to  upon  the 
minds  of  men.  Mutuations  of  that  character  have  been  made 
and  are  continually  occurring,  but  the  principle  itself,  of  the 
law  of  fixtures,  remains  unchanged. 

SECTION    II, 

THE  GENERAL  RULE  AS  TO  THE  REMOVAL  OP  FIXTURES  ;  AND 
WHEN  FtXTURES  ARE  WITHIN  THE  RECOGNIZED  SXGEFTIONS 
TO  THE  GENERAL  RULE,  WHICH  FERJUITS  THE  TENANT  TO 
REMOVE  THEM. 

There  is  but  one  general  rule  in  regard  to  the  removal  of 
fixtures,  and  that,  as  expressed  in  Van  Ness  v.  Pacardf  2 
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Peters^  144,  is  as  follows  :  *'  The  general  rule  of  the  common 
law  certainly  is  that  whatever  is  once  annexed  to  the  free- 
hold  becomes  part  of  it,  and  cannot  afterwards  be  removed, 
except  by  him  who  is  entitled  to  the  inheritance." 
So  far  the  authorities 'are  not  in  conflict 

See  Go.  Litt.  68  a;  Elwes  v.  Maw,  8  East,  62;  2  Smith's  Lead- 
ing Cases,  109, 121;  Buckley  v.  BnUdey,  11  Barb.  64;  Miller 
V.  Plumb,  6  Cow.  666. 

There  are  some  modem  cases  to  be  found  in  the  reports, 
where,  through  ignorance  or  inadvertance,  it  has  evidently 
been  assumed  that  the  converse  of  that  proposition  was  the 
true  rule ;  that  the  right  to  remove  was  the  general  rule,  and 
the  opposite  of  that  the  exception.  That  misunderstanding 
has  been  the  source  of  much  confusion  and  many  errors  in 
those  cases  where  it  has  characterized  the  decisions  which 
have  followed  from  it 

But  no  correct  understanding  of  the  subject  can  be  acquired 
without  keeping  in  view  the  proposition  that,  according  to 
the  general  rule,  fixtures  cannot  be  removed,  and  whenever 
the  law  allows  of  removal,  it  is  an  exception  to  the  general 
rule. 

As  to  the  exceptions  which  have  been  allowed  to  that  rule, 
they  have  mostly,  if  not  entirely,  been  confined  to  what  are 
called  **  trade  fixtures ; ''  but  in  determining  what  are  to  be 
considered  trade  fixtures,  it  can  hardly  be  said  that  there  is 
any  definite  rule  of  general  application.  There  are  certain 
principles  of  pretty  general  applicability,  which  are  always 
to  be  consulted  in  deciding  what  is,  and  what  is  not,  an 
'  exception. 

It  should  be  borne  in  mind  that  the  rule  itself  originated 
in  the  very  beginning  of  the  feudal  arrangement,  before  per- 
sonal property  was  much  known,  either  to  the  lord  or  to  the 
vassal,  and  when  the  condition  of  individuals  and  the  demands 
of  society  were  very  different  from  the  condition  and  demands 
of  the  present  day.  The  exceptions  to  the  general  rule  have 
been  the  results  of  the  increasing  wants  and  necessities  of  a 
progressive  civilization ;  of  the  demands  of  intelligence  and 
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social  refinement,  as  compared  to  the  rude  condition  of  even 
the  best  society,  as  it  existed  five  or  six  hundred  years  ago, 
and  even  down  to  a  later  period.  It  may,  therefore,  be  truly 
said,  that  the  rule  itself,  which  permits  of  no  removal  of  fix* 
tures,  is  feudal,  while  the  exceptions  are  of  commercial  origin. 
The  two  principles  belong  to  different  eras  of  the  history  of 
man  and  of  civilization. 

1.  The  first  class  of  fixtures  which  were  made  an  exception 
to  the  general  rule,  embraced  such  annexations  as  were  made 
for  trade  purposes,  and  are  known  as  trade  fixtures. 

There  may  be  some  doubt  whether  any  other  class  of  fix- 
tures have  been  made  an  exception.  CSourts  have  sometimes 
been  quite  liberal  in  their  opinions  as  to  what  constitutes 
trade  fixtures  ;  and  that  liberality  is  evidence  that  no  other 
class  of  fixtures  was  embraced  within  the  exception,  as  the 
law  was  understood  by  them. 

Pool^8  case,  1  Salk.  368,  is  one  of  the  first  reported  cases 
holding  that  trade  fixtures  were  an  exception  to  the  general 
rule.  That  was  the  case  of  an  under-tenant  for  years,  who 
was  by  trade  a  soap-boiler.  He  had  put  up  vats,  coppers, 
tables,  partitions,  &c.  for  the  convenience  of  his  trade.  The 
things  thus  put  up  were  taken  away  by  the  sheriff  under  an 
execution  against  him.  The  first  lessee,  who  was  his  lessor, 
sued  the  sheriff  for  the  damages  alleged  to  have  been  done 
to  the  building  by  the  removal  of  the  fixtures.  The  fixtures 
thus  removed  were  held  liable  to  the  execution,  on  the 
ground  that  the  tenant  had  the  right  to  remove  them  at  any 
time  during  his  term,  as  trade  fixtures.  This  decision  was 
put  upon  the  common  law,  which  was  said  to  allow  a  remo- 
val in  favor  of  trade  and  for  the  encouragement  of  industry. 

Dean  v.  Allalley,  3  Esp,  11,  seems  to  have  turned  upon 
the  point  that  the  erections  were  not  fixtures,  or  if  they  were, 
they  were  trade  fixtures.  They  were  Dutch  bctms,  merely  a 
roof  resting  on  posts.  Hie  remarks  of  Lord  Kenyon  make^ 
it  evident  that  he  did  not  regard  the  erections  as  of  that  sub- 
stantial character  which  is  implied  by  the  word  fixture.    He 
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said :  *'  If  a  tenant  will  build  upon  premises  demised  to  him, 
a  substantial  addition  to  the  house,  or  add  to  its  magnifi- 
cence, he  must  leave  his  additions,  at  the  expiration  of  his 
term,  for  the  benefit  of  his  landlord ;  but  the  law  will  make 
the  most  favorable'  construction  for  the  tenant  where  he  has 
made  necessary  and  useful  erections  for  the  benefit  of  his 
trade  or  manufacture,  and  which  will  enable  him  to  carry  it 
on  with  more  advantage.  It  has  been  held  so  in  the  case  of 
cider  mills,  and  in  other  cases ;  and  I  ^hall  not  narrow  the 
law,  but  hold  erections  of  this  sort,  made  for  the  benefit  of 
trctde,  or  constructed  as  the  present,  tq  be  removable  at  the 
end  of  the  term." 

The  case  of  Fitzherbert  v.  Shaw,  1  H.  BL  528,  was  of 
similar  character.  The  structure  seems  to  have  been  a  kind 
of  movable  shanty,  temporarily  used  as  a  stable.  It  is  pretty 
certain  that  both  cases  were  made  to  turn,  either  upon  the 
point  that  the  erections  or  structures  were  not  fixtures,  or, 
if  so,  were  trade  fixtures. 

Among  the  early  reported  cases  was  Penton  v.  Bobart,  2 
East.  88.  In  that  case  the  tenant  erected  a  building,  with 
the  permission  of  the  landlord,  to  be  used  for  the  purpose 
of  making  varnish.  The  building  was  brought  from  another 
place  by  the  tenant,  and  placed  on  a  brick  foundation  set  into 
the  ground,  and  had  a  diinmey  built  in  it  It  was  held  that 
the  tenant  had  the  right  to  take  down  the  building  and  move 
it  away.  The  decision  was  put  upon  the  ground  that  the 
building  was  a  trade  fixture,  and  not  on  the  ground  that  it 
was  placed  on  the  premises  by  the  permission  of  the  landlord. 

If  the  doctrine  as  to  trade  fixtures  rested  alone  upon  the 
case  last  cited,  it  might  be  questionable  whether  it  had  a 
substantial  foundation.  The  doctrine  was  not  necessarily 
involved  in  the  disposal  of  the  case,  for  the  building  was 
placed  on  the  premises  by  agreement  between  the  landlord 
and  tenant,  and  was,  therefore,  as  we  have  before  shown,  not 
a  fixture,  but  to  be  regarded  and  treated  as  personal  pro- 
perty, for  all  purposes  and  between  all  parties. 
.  Jn  Elwes  v.  Maio,  3  East.  38,  the  tenant  of  lands  for  agri- 
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cultural  pui*po8e8,  erected  a  beast-house,  a  carpenter's  shop, 
a  wagon-house,  a  fuel-house,  a  pigeon-house,  and  a  brick  wall 
inclosing  tho  fold-yard,  all  for  the  necessary  and  convenient 
occupation  of  the  farm  ;  and  it  was  held  that  these  structures 
became  a  part  of  the  premises,  and  could  not  be  removed  by 
the  tenant.  This  case  turned  upon  the  distinction  which  was 
held  to  exist  between  trade  and  agriculture,  as  to  the  build* 
ings  and  structures  erected  and  annexed  by  the  tenant.  It 
confiimed  the  exceptj|on  to  the  general  rule  as  to  trade,  but 
denied  that  the  exception  embraced  agricultural  purposes. 

This  has  been  regarded  as  a  leading  case  in  the  English 
reports,  both  in  that  country  and  in  this. 

Among  the  first  reported  cases  in  New  York,  upon  this 
point,  was  Holmes  v.  Tremper^  20  John.  29. 

That  was  a  case  where  a  farm  tenant,  from  year  to  year, 
had  built  a  cider  mill  on  the  premises  for  her  own  use  in 
making  the  cider  on  the  farm  during  her  tenancy.  It  was 
held  that  the  tenant  had  the  right  to  remove  the  cider  mill. 
The  decision  was  put  on  the  ground  that  the  case  came  within 
the  exception  of  trade  fixtures.  The  court  expressly  declined 
to  give  any  opinion  upon  the  distinction,  in  Elwea  v.  Maw^ 
between  trade  and  farm  structures ;  and  they  had  the  autho- 
rity of  some  of  the  earliest  English  decisions  in  &vor  of 
classing  cider  mills  with  trade  fixtures.  It  might  be  truly 
claimed,  in  some  cases,  that  they  were  not  fixtures  at  all. 

The  same  question  came  before  the  supreme  court  of  the 
United  States  in  Van  Ness  v.  Packard^  2  Peters  Rep.  137. 
The  tenant  for  a  term  of  years  had  erected  a  building  two 
'  stories  high,  in  which  his  family  resided,  with  a  cellar  and  a 
shed.  He  erected  the  buildings  with  the  view  to  carry  on 
the  business  of  a  dairyman,  and  for  the  residence  of  his  family 
and  servants  engaged  in  the  business  ;  and  he  was  also  a  car- 
penter, and  worked  in  the  house  at  that  business.  He  was 
held  to  have  the  right  to  remove  the  buildings  at  the  expira- 
tion of  his  term.  This  decision  was  placed  upon  the  ground 
that  it  came  within  the  rule  of  trade  fixtures.  Mr.  Justice 
Story  commented  upon  the  distinction,  taken  in  Eltoes  v. 
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JUbto,  between  trade  and  agricultural  fixtures,  but  declined 
to  express  any  opinion  in  regard  to  it.  He  intimated  some 
doubts  whether  that  distinction  ought  to  apply  here,  in  con- 
sequenoe  of  the  different  condition  of  the  country,  and  the 
different  circumstances  of  the  people,  but  found  no  authority 
for  declaring  the  law  changed,  and  claimed  no  authority  on 
the  part  of  the  court  to  alter  the  law  to  meet  the  particular 
views  of  policy  which  members  of  the  court  might  entertain. 
The  rule  of  the  common  law  has  been  fully  adopted  and 
carried  out  in  this  country.  The  tenant  has  been  allowed  the 
right  to  remove  copper  stills,  kettles  and  steam  tubs  erected 
or  put  up  by  him  for  the  purpose  of  carrying  on  the  business 
of  distilling. 

Reynolds  v.  Shnler,  6  Cowen,  828. 

And  so  of  a  cylindrical  heater  used  to  apply  heat  to  tan- 
ner's bark,  in  vats  and  leaches. 

Baymond  o.  White,  7  Cow.  819. 

So  of  the  engines  and  machinery  of  a  steam  mill. 

Cook  V.  The  Champkim  Transportation  Company,  1  Denio,  92. 

So  gas  fixtures  in  a  shop  or  store  may  be  removed  by  the 
tenant. 

Lawrence  v.  Kemp,  1  Duer,  868 

So  of  machinery  for  the  manufacturing  of  white  lead. 

Day  V.  Perkins,  2  Sandf.  Ch.  859. 

So  of  kettles  for  dyeing,  set  in  the  brick  work  of  a  fulling 
milL 

Union  Bank  v.  Emorson,  15  Mass.  Bep.  159. 

And  many  other  cases  to  be  found  in  the  reports. 

2.  While  the  right  of  the  tenant  to  remove  trade  fixtures 
is  established  beyond  all  question,  there  is  some  doubt 
whether  the  tenant  can  remove  fixtures  put  up  by  him,  except 
when  they  have  been  erected  or  annexed  for  trade  purposes, 
and  except  such  as  have  been  placed  on  the  premises  with  an 
agreement  or  license  by  the  landlord  that  the  tenant  may 
remove  thenl. 

In  BucJcland  v.  BtUterfield,  2  Brod.  d  Bing.  54,  it  was 
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held  that  a  conservatory  for  pleasure,  not  trade,  erected  by 
the  tenant,  could  not  be  removed.  The  court  referred  to 
JElwes  V.  Maw  as  the  leading  case,  and  intimated  that,  in 
addition  to  trade  fixtures,  an  exception  has  been  made  to  the 
general  rule  '*  in  favor  of  matters  of  ornament,  as  ornamental 
chimney  pieces,  pier  glasses,  hangings,  wainscots  fixed  only 
by  screws,  and  the  like."  And  they  further  say,  that  "  every 
case  of  this  sort  must  depend  on  its  special  and  peculiar  cir- 
cumstances." From  an  examination  of  the  case,  it  is  pretty 
evident,  however,  that  they  meant  that  the  circumstances  of 
each  case  must  determine  whether  the  facts  presented  made , 
out  a  case  of  fixtures,  and  not  whether  the  matters  of  oma- 
ment  were  an  exception  to  the  general  rule,  and  that  there- 
fore the  tenant  had  the  right  of  removal.  .  That  such  was  the 
meaning  is  evident  from  the  fiact  of  their  citing  Lord  Ellen- 
borough,  in  Elwea  v.  M(xuo\  as  saying  that  there  was  no 
decided  case  and  no  recognized  opinion  or  practice  to  war- 
rant such  an  extension  of  the  exception. 

The  cases  cited  by  Lord  EUenborough,  in  Elwes  v.  Mano^ 
p.  53,  as  extending  the  exceptions  to  matters  of  ornament, 
decide  no  such  thing.  ^Ex  parte  Quincey^  1  Atk.  477,  was  a 
question  relating  to  the  utensils  of  a  brewhouse,  as  between 
mortgagor  and  mortgagee.  There  was  a  dictum  that  a  tenant 
might,  during  his  term,  take  away  chimney  pieces  and  wain- 
scots. But  it  was  not  put  on  the  ground  that  they  were  fix- 
tures. The  point  contemplated  seems  to  have  been,  that  the 
things  removed  were  not  so  attached  to  the  premises  as  to 
be  fixtures,  and,  of  course,  the  tentant  had  the  right  of 
removal.  The  case  of  Lawton  v.  Lawton,  3  Atk.  13,  is  of  a 
similar  character.  It  related  to  fire  engines,  set  up  to  work  a 
colliery,  by  a  tenant  for  life,  and  the  question  arose  between 
the  remainder-man  and  the  personal  representative  of  the 
deceased  tenant.  ^  In  giving  the  opinion,  the  chancellor 
remarked,  that  "  what  would  have  been  held  to  be  waste  in 
Henry  the  Seventh's  time,  as  removing  wainscots  fixed  only 
by  screws,  and  marble  chimney  pieces,  is  now  allowed  to  be 
done."    But  he  evidently  meant  that  there  had  been  a  relax- 
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ation  of  the  rule  as  to  what  was  a  fixture,  and  not  that  a  new 
exception  had  been  mad^  as  to  removing  fixtures  in  favor  of 
ornaments  attached  to  the  premises  by  tenants. 

As  to  agricultural  fixtures,  there  seems  to  be  no  reported 
case  deciding  that  the  tenant  has  the  right  to  remove  them ; 
and  no  dictum  of  that  kind,  except  in  Dubois  v.  Kdly^  10 
Barb.  496.  That  case  turned  upon  other  points ;  particu- 
larly upon  the  point  that  the  buildings  were  erected  under 
an  agreement  that  they  might  be  removed  by  the  tenant. 
Moreover,  the  buildings  were  erected,  not  for  farm  purposes, 
but  for  the  use  and  accommodation  of  a  tavern,  which  might 
bring  them  within  the  rule  of  trade  fixtures.  But  in  the 
opinion  of  the  court,  it  was  said  that  "  the  general  policy 
which  has  created  exceptions  to  the  general  rule,  that  what- 
ever is  affixed  to  the  freehold  cannot  be  removed  without 
the  consent  of  the  owner  of  the  inheritance,  applies  as  well 
fb  erections  for  agricultural  and  other  purposes,  as  to  ereo- 
tions  for  the  purposes  of  trade.'' 

This  was  but  the  expression  of  the  individual  views  of 
one  member  of  the  court  as  to  what  changes  the  *'  general 
policy  "  might  demand  in  th<B  rules  of  law  upon  this  subject. 
There  was  no  pretence  that  the  law  had  been  changed  to  con^ 
form  to  such  views,  and  no  reference  to  authorities  in  support 
of  such  a  state  of  the  law.  The  language  of  Mr.  Justice 
Story,  in  Van  Nesa  v.  Pacard^  before  cited,  was  quoted,  in 
regard  to  the  different  condition  of  things  in  this  country, 
and  the  demands  of  a  different  status  of  society.  The  refusal 
to  pass  upon  the  question  was  not  quoted,  and  hence  the 
reader  might  infer  that  authority  for  the  dictum  uttered  was 
to  be  found  in  the  case  from  which  the  quotation  was  made. 
But  neither  that  case,  nor  any  other  reported  decision,  held 
to  an  exception  in  favor  of  agricultural  fixtures.  The  most 
that  can  be  claimed  in  that  direction  is,  that  certain  judges 
have  favored  making  such  an  exception  on  the  ground  of 
policy,  or  because,  in  their  conceptions,  they  could  perceive 
no  good  reason  why  there  should  be  a  distinction  between 
trade  and  agricultural  or  other  fixtures.    But  it  should  be 
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borne  in  mind  that  the  common  law  was  adopted  in  New 
York  by  the  constitution,  and  made  the  law  of  the  State,  and 
no  power  was  reserved  to  the  courts  to  change  its  rules  to 
meet  the  views  of  policy  entertained  by  individual  judges. 
The  power  of  change  was  expressly  limited  to  the  legislative 
department  of  the  government.  And  whenever  the  people 
feel  the  want  of  such  change,  it  is  to  be  presumed  that  they 
will  accomplish  it  through  the  legislature,  and  not  expect 
the  policy  of  the  times  to  be  accommodated  by  judicial  legis- 
lation. 

Upon  this  subject  of  fixtures  there  are  three  things  well 
settled  by  the  common  law.  1st.  The  general  rule,  that 
whenever  the  tenant  annexes  personal  property  to  the  pre- 
mises during  his  tenancy,  in  a  manner  to  make  it  a  fixture, 
he  is  guilty  of  waste  if  he  removes  it.  2d.  That  trade  fix- 
tures are  an  exception  to  that  rule,  and  the  tenant  has  a  right 
to  remove  them.  3d.  That  no  other  fixtures  are  an  excep- 
tion at  common  law,  unless  they  were  annexed  under  an 
agreement  that  they  might  be  removed,  and  then  they  are 
not  fixtures  in  the  eyes  of  the  law. 

The  third  proposition  must  be  regarded  as  equally  settled 
with  the  others,  because  no  reported  case,  either  in  this 
country  or  in  England,  has  ever  decided  in  favor  of  any 
exception  to  the  contrary.  Ferard,  in  his  Law  of  Fixtures, 
pages  56,  57,  referring  to  JElwes  v.  Maw,  says  :  '*  It  was  the 
first  in  which  any  distinction  between  trading  and  agricultural 
actions  was  made  by  the  courts ;  at  least  in  no  previous  case 
had  it  been  laid  down  that  the  exceptions  in  favor  of  trade 
implied  a  negative  rule  to  the  exclusion  of  every  article  not 
strictly  subservient  to  trade."  This  is  quoted  because  it 
shows  the  source  of  the  misconception  of  many  of  the  autho- 
rities which  have  discussed  the  question.  The  author  evi- 
dently overlooked  the  fact  that  the  right  of  removal  in  favor 
of  trade  fixtures  was  not  the  general  rule,  but  only  an  exce]>- 
tion  to  the  general  rule ;  and  that  consequently  holding  to 
such  an  exception  on  such  grounds,  did  not  furnish  any  autho- 
rity for  like  exceptions  in  other  cases  and  on  other  grounds. 
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Nor  have  the  courtB  been  liable  to  the  charge  of  holding  that 
"  the  exception  in  fa¥or  of  trade  implied  a  negative  rule  to 
the  exclusion  of  every  article  strictly  subservient  to  trade." 
That  exception  neither  makes  for  nor  against  other  exceptions, 
but  stands  strictly  on  its  own  principles,  and  is  founded  on 
reasons  peculiar  to  itself.  And  if  the  reasons  of  that  excep- 
tion are  to  be  departed  from,  it  may  be  difficult  to  fix  a  point 
where  the  exception  is  to  stop,  until  it  becomes  as  compre- 
hensive as  the  rule  that  fixtures  cannot  be  removed  by  the 
tenant,  and  thus  does  away  with  that  rule.  At  least,  it  may 
be  well  to  await  legislative  action  upon  this  subject,  before 
assuming  the  law  to  be  changed,  merely  because  some  judges 
may  conceive  the  idea  that  it  should  be  changed.  The 
Bevised  Statutes  of  New  York  have  recognized  the  distinc- 
tion in  favor  of  trade  and  manufactures,  and  extended  it  to 
heirs  and  executors  or  administrators. — (2  72.  S.  83,  §  6, 
stib.  4.)  As  to  what  property  shall  be  deemed  assets  and  go 
to  executors  or  administrators,  it  is  provided  that ''  things 
annexed  to  the  freehold,  or  to  any  building,  for  the  purpose 
of  trade  or  manufacture,  and  not  fixed  into  the  wall  of  a 
house,  so  as  to  be  essential  to  its  support,"  shall  be  deemed 
assets,  and  go  to  the  executors  or  administrators. 

The  exceptions  to  the  general  rule  as  to  fixtures  are  some- 
times stated  as  follows  :  That  the  tenant  for  a  limited  time, 
who  makes  improvements  for  ornament,  domestic  convenience, 
or  to  carry  on  trade,  may  at  any  time  before  the  expiration 
of  his  term,  remove  his  improvements  when  it  can  be  done 
without  material  injury  to  the  premises. 

Such  a  proposition  is  true  as  a  general  result,  but  w6  sub- 
mit that  it  should  be  taken  with  this  (Qualification  :  So  fisu*  as 
matters  of  ornament  or  domestic  convenience  are  concerned, 
independently  of  trade  purposes,  they  are  to  be  removed  by 
the  tenant,  if  he  has  a  right  to  remove  them,  on  the  ground 
that  they  are  not  to  be  regarded  as  fixtures,  but  merely  as 
personal  property.  If  they  have  been  so  annexed  to  the 
freehold  as  to  lose  their  identity  as  personal  property,  and  to 
become  an  integrant  part  of  the  freehold,  we  submit  that  there 
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Li  no  authority  making  them  exceptions  to  the  general  rale, 
so  as  to  give  the  right  to  the  tenant  to  remove  them. 

There  are  some  dicta  in  the  books  which  may  be  constmed 
to  embrace  matters  of  ornament  and  domestic  conyenience, 
as  well  as  annexations  of  almost  any  other  kind. 

The  case  of  Whiting  v.  Brastow^i  Pick.  310,  is  sometimes 
cited  as  giving  to  a  tenant  the  right  to  remove  any  kind  of 
fixtures,  and  at  any  time,  even  after  his  term  has  expired,  and 
he  has  left  the  premises. 

The  reporter's  note,  at  the  head  of  the  case,  is  oomprehen- 
sive  enough  to  warrant  such  an  inference ;  but  the  case  itself 
authorizes  no  such  notion. 

It  was  an  action  of  trespass  against  the  tenant  for  entering 
upon  the  premises  after  the  expiration  of  his  term  and  remov- 
ing  a  padlock  and  some  loose  boards.  He  justified  the 
alleged  trespass  on  the  ground  that  the  padlock  and  the 
boards  were  his  own,  purchased  while  he  was  the  tenant  in 
possession,  and  only  temporarily  used  on  the  premises  for 
his  personal  convenience.  They  were  not  in  use  nor  attached 
to  the  premises  when  he  ,took  them,  nor  when  he  left  the 
premises.  The  court  sustained  the  defence  on  that  ground, 
holding  that  the  articles  removed  had  never  lost  their  charao- 
ter  as  personal  property,  and  consequently  were  not  fixtures. 

The  rule  is  elated  in  the  saoae  comprehensive  manner  in 
Kinff  V.  WilconA,  7  Barb.  266.  In  that  case,  which  was  a 
decision  by  a  single  judge,  at  circuit,  the  idea  seems  to  have 
predommated  that  the  general  rule  was,  tiiat  the  tenant  could 
remove  fixtures  ;  and  that  the  cases  where  he  could  not  do 
so,  were  exceptions  to  the  general  rule. 

There  was  nothing  in  the  case  which  called  for  an  opinion 
in  regard  to  what  was  the  rule  or  what  the  exceptions.     - 

It  was  the  case  of  a  tenant  who  had  the  use  of  the  ground 
as  a  nursery.  He  was  growing  trees  to  sell,  had  leased  the 
land  for  that  purpose,  and  there  was  no  reason  to  assume  that 
his  crop  was  a  fixture,  or  that  it  involved  a  consideration  of 
the  law  of  fixtures,  so  far  as  its  removal  was  concerned,  any 
more  than  though  it  had  been  a  crop  of  potatoes,  or  any  other 
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crop  which  is  grown  by  a  tenant,  particularly  by  cultivation. 
So  far  as  a  claim  of  fixtures  was  concerned,  it  was  only  a 
question  whether  the  trees  were  fixtures,  under  the  circum- 
stances of  the  case,  or  to  be  regarded  as  the  personal  pro- 
perty of  the  tenant.  Consequently,  when  it  was  determined 
that  the  trees  were  personal  property,  the  consideration  of 
the  question  of  fixtures,  as  to  what  the  tenant  .may  remove 
and  what  he  may  not  remove,  was  foreign  to  the  case  ;  and 
any  opinion  expressed  thereon  is  entitled  to  no  weight  as 
authority,  except  as  the  mere  dictum  of  a  single  judge,  incon- 
siderately expressed. 

Chancellor  Kent  states  the  law  as  to  the  tenant's  right 
to  remove  trade  fixtures  as  follows :  "  The  general  rule, 
which  appears  to  be  the  result  of  the  cases,  is,  that  things 
which  the  tenant  has  affixed  to  the  freehold,  for  the  purposes 
of  trade  or  manufacture,  may  be  removed  when  the  removal 
is  not  contrary  to  any  prevailing  usage,  or  does  not  cause  any 
material  injury  to  the  estate,  and  which  can  be  removed  with- 
out losing  their  essential  character  or  value  as  personal 
chatteb." 

2  Xent's  Com.  848. 

In  a  Treatise  upon  the  Law  of  Fixtures,  by  Amos  &  Ferard, 
43,  44,  the  law  upon  this  point  is  stated  somewhat  differently, 
as  follows :  "  The  following  rule  may,  perhaps,  be  found  to 
be  most  consistent  with  the  adjudged  cases.  That  things 
which  a  tenant  has  fixed  to  the  freehold,  for  the  purposes  of 
trade  or  manufacture,  may  be  taken  away  by  him,  wherever 
the  removal  is  not  contrary  to  any  prevailing  practice  ;  where 
the  articles  can  be  removed  without  causing  material  injury 
to  the  estate,  and  where,  in  themselves,  they  were  of  a  per- 
fect chattel  nature  before  they  were  put  up,  at  least  have  in 
substance  that  character  independently  of  their  union  with 
the  soil ;  or,  in  other  words,  where  they  may  be  removed 
without  being  entirely  demolished,  or  losing  their  essential 
character  or  value.  If  an  erection  put  up  in  relation  to  trade 
can  be  severed  without  violating  any  one  of  these  conditions, 
it  may  very  safely  be-  affirmed  that  whatever  be  its  magni- 
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tudC)  or  construction,  or  mode  of  annexation,  it  is  a  fixture 
which  a  tenant  is  privileged  to  remove." 

It  will  be  seen  that  the  rule  as  thus  stated  by  these  authors 
respectively,  is  substantially  the  same.  It  imposes  upon  the 
tenant's  right  of  removing  even  trade  fixtures,  two  restraints, 
namely ;  he  must  be  able  to  sever  and  remove  the  thing 
annexed,  without  material  injury  to  the  estate  to  which  it  is 
annexed  ;  and  the  t^g  to  be  removed  must  be  such  that  it 
will  not  lose  its  essential  character  or  value  as  a  personal 
chattel  by  the  removal. 

As  to  the  first  named  qualincation,  the  authorities  all 
concur,  that  the  tenant  must  be  able  to  make  the  removal 
without  substantial  injury  to  the  premises,  as  they  existed 
before  the  thing  sought  to  be  removed  was  annexed  If  the 
tenant  desires  to  retain  the  right  of  removal,  he  must  be 
careful  to  so  make  his  annexation,  that  the  thing  annexed  can 
be  disannexed  and  leave  the  premises  as  he  found  them.  If 
he  80  attaches  the  thing  to  a  building  which  he  finds  on  the 
premises,  that  the  thing  attached  becomes  a  substantial  and 
necessary  part  of  the  building,  either  in  its  support  or  its 
walls,  he  will  have  no  right  to  remove  it.  And  so  of  the 
soil.  His  fixture  must  be  attached  in  a  manner  which  will 
permit  of  the  soil  being  readily  restored  to  the  condition  in 
which  the  tenant  found  it. 

As  to  the  second  named  qualification,  the  injury  to  the 
thing  to  be  removed,  it  will  not  bear  examination.  If  the 
tenant  has  the  right  of  removal,  the  thing  to  be  removed  is 
his  own,  and  whatever  injury  it  ipay  receive  by  the  opera- 
tion is  of  no  consequence  to  any  one  but  himself.  The  owner 
of  the  freehold  is  not  interested  in  that  part  of  the  question. 
The  case  of  Van  Ness  v.  Pacardj  2  Peters^  137,  and  other 
cases  before  cited,  are  conclusive  against  that  part  of  their 
proposition.  It  will  be  seen  that  the  tenant  has  been  per- 
mitted to  remove,  a9  trade  fixtures,  buildings  of  all  kinds, 
chimneys,  and  any  other  article  which  he  had  attached  as  a 
trade  fixture,  and  which  could  be  removed  and  leave  the 
premises  as  they  wore  before  the  thing  was  attached.    The 


FIXTUB£8,  WHEN  OJiK  BE  BEHOVED.  527 

authors  were  probably  misled  by  the  cases  which  have  con- 
founded the  question  of  what  constitutes  a  fixture  with  the 
question  of  the  removal  of  a  trade  fixture ;  for  it  seems  to 
be  settled,  that  a  thing  which  can  be  removed  without  mjury 
to  the  premises  to  which  it  is  attached,  and  without  injury 
to  itself,  is  not  a  fixture,  and  retains  its  chattel  character. 

The  question  has  often  arisen,  whether  manm*e  made  on 
the  premises  was  a  movable  article.  It  has  been  generally 
classed  as  a  question  which  naturally  arranged  itself  under 
the  head  of  fixtures.  It  does  not  properly  come  in  under 
that  head.  The  right  of  removal  depends  upon  circum- 
stances and  considerations  other  than  those  which  pertain  to 
the  law  of  fixtures.  It  can  always  be  removed,  except  where 
the  rules  of  good  husbandry  forbid  it.  Consequently,  upon 
agricultural  lands,  where  the  manure  has  been  made  upon 
the  land  from  the  produce  of  the  land  itself,  it  belongs  to 
the  land,  and  is  not  removable.  In  all  other  cases  it  is  remo- 
vable as  personal  property,  unless,  in  the  case  of  landlord 
and  tenant,  there  is  an  agreement  to  the  contrary. 

This  has  been  so  decided  in  the  cases  upon  this  subject 
generally.  Thus  it  was  held  in  Middl^rook  v.  Cousin,  15 
Wen.  169,  that  the  tenant  of  lands  hired  for  the  purpose  of 
agriculture,  had'  no  right  to  remove  the  manure  made  from 
the  products  of  the  land,  whether  it  lies  in  heaps  or  spread 
upon  the  ground.  Of  course,  it  would  not  have  changed  his 
rights,  if  he  had  kept  it  in  boxes  or  barrels.  The  same  prin- 
ciple has  been  applied  in  other  cases. 

See  Goodrich  v.  Jones,  2  Hill,  144;  Lassell  v.  Reed,  6  GreenU 
222;  Daniels  v.  Pond,.  21  Pick.  867;  Staples  v.  Emery,  7 
Greenl.  208;  Kittridge  v.  Woods,  8  N.  H.  Bep.  608. 

But  it  has  been  expressly  decided  that  that  rule  was  con- 
fined to  such  manure  as  is  made  from  the  produce  of  the 
farm,  and  does  not  embrace  that  which  has  been  made  from 
produce  obtained  from  other  sources. 

Lassell  v.  Reed,  6  Greenl.  222;  Carroll  v.  Newton,  17  How.  Pr. 
R.  189.  See  also,  Fay  v.  Hnszy,  18  Gray,  66;  Sawyer  v. 
Twiss,  6  Foster,  846;  Parsons  v.  Camp,  11  Conn.  R.  626. 
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SECTION    III. 

THE  TIME  WITHIN  WHICH  THE  SEYERANGE  AND  REMOVAL  OF 
FIXTURES  MAT  BE  MADE,  AND  THE  RESULT  TO  THE  RIGHTS 
OF  THE  TENANT  IF  HE  FAILS  TO  REMOVE  WITHIN  THE  TEMXU 

When  the  tenant  has  the  right  of  removal,  he  can  sever 
and  take  away  the  thmgs  annexed  by  him  at  any  time  before 
the  expiration  of  his  tenancy. 

In  Poole's  case,  1  8alk.  868,  it  was  said,  per  Holt,  C.  J. : 
"  That  during  the  time,  the  soap  boiler  might  well  remove 
the  fats  he  set  up  in  relation  to  trade,  and  that  he  might  do 
it  by  the  common  law,  in  favor  of  trade  and  to  encourage 
industry.  But  ai^r  the  term,  they  become  a  gift  in  law  to 
him  in  reversion,  and  are  not  removable." 

The  same  rule  was  applied  in  Lyde  v.  RuastU^  1  Banu 
<&  Ad.  394.  That  was  an  action  in  trover  by  the  tenant 
against  the  reversioner  for  the  alleged  conversion  of  bells, 
pulls,  cranks,  Ac.  The  plaintiff  had  been  the  yearly  tenant 
of  the  defendant,  and  during  that  tenancy  had  put  up  th<^ 
articles  claimed  His  term  expired,  and  he  left  without  sev- 
ering them  from  the  premises.  It  was  said  by  the  court : 
*^  He  did  not  take  them  away  during  his  term ;  that  he  must 
use  his  privilege  in  removing  fixtures  dvring  the  continuance 
of  his  termy  for  if  he  forbear  to  do  so  within  this  period,  the 
the  law  presumes  that  he  voluntarily  relinquishes  his  claim 
in  favor  of  his  landlord." 

As  authority,  the  court  cited  Amos  and  Ferard  on  Fir- 
tures,  where  it  is  declared  that  it  was  always  considered  to 
be  the  rule  that  the  tenant  "  was  bound  to  use  his  privilege 
in  removing  fixtures,  during  the  continuance  of  his  term." 
They  say  :  "  Thus,  in  the  Year-Book,  20  H.  7,  13,  the  court, 
speaking  of  the  furnaces  set  up  by  a  lessee  for  *years,  say, 
*  during  his  term  he  may  remove  them ;  but  if  he  permit 
them  to  remain  fixed  to  the  soil  after  the  end  of  his  term, 
then  they  belong  to  the  lessor.'  ^  And  they  pronounced  that 
to  be  the  general  rule  fully  settled  by  the  authorities. 

They  then  notice  a  decision  which,  as  they  say,  '*  may  be 
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considered  to  have  established  an  exception  to  this  rule ;  for 
where  a  tenant  continues  to  keep  possession  of  the  demised 
premises  after  the  expiration  of  his  term,  he  may  still  remove 
his  fixtures,  so  long  as  he  retains  his  possession,  although 
his  legal  interest  in  the  land  has  terminated.'' 

It  is  obviously  an  inconsistent  proposition  to  say  that 
that  is  an  exception  to  the  rule.  Either  the  one  or  the  other 
is  the  rule.  The  tenant's  right  of  removal  is  either  Umited 
by  his  term  or  it  is  not.  If  that  right  exists  so  long  as  he 
remains  in  possession,  whenever  he  holds  over  after  the  expi- 
ration of  his  term,  then  it  is  not  limited  to  his  term,  and  the 
only  question  is,  which  is  the  rule. 

The  case  of  PerUon  v.  Rohart^  2  Bast.  88,  is  cited  as  the 
authority  for  that  exception ;  and  it  is  true  the  decision  can- 
not be  justified  consistently  with  the  general  rule  above 
stated.  It  is  -suggested  in  the  work  of  Amos  &  Ferard  that 
it  may  be  justified  on  the  ground  that  the  building  never 
became  a  fixture,  because  it  was  a  wooden  structure,  laid  on 
a  brick  foundation,  to  which  it  was  in  no  way  fastened,  except 
by  its  own  weight  But  it  is  not  necessaiy  to  resort  to  that 
distinction  to  make  the  building  personal  property.  There 
is  another  fact  appearing  in  the  case  which  led  to  that  result, 
without  resorting  to  that  now  abandoned  distinction.  The 
building  was  put  on  the  premises  by  the  tenant  for  the  pur- 
pose of  making  varnish,  by  the  permission  of  his  landlord, 
and,  of  course,  remained  the  chattel  property  of  the  tenant 
by  the  agreement  of  the  parties,  which  the  tenant  could 
remove  at  any  time.  It  will  not  be  pretended  that  the  ten- 
ant would  lose  the  right  to  his  personal  property  by  failing 
to  remove  it  in  time. 

See  Davis  o.  Jones,  2  Bar.  &  Aid.  167.  . 

This  ftiUy  accounts  for  that  decision,  without  regarding  it  as 
an  ^toomalous  or  exceptional  case.  Indeed,  it  has  not  been 
viewed  as  authority  to  change  the  general  rule  as  to  the  time 
in  which  the  tenant  may  remove  his  fixtures. 

The  cases  are  numeit>us  wherein  the  general  rule  has  been 


84 


530  THE  LAW  OF  BEAL  FBOFEBTT. 

held  that  the  tenant  must  exercise  his  right  of  removal  during 
the  continuance  of  the  term. 

See  Preston  v.  Briggs,  16  Vermont,  124;  StockweU  «.  Marks,  6 
Shepley,  455;  Lee  v.  Risdon,  7  Taunt.  191. 

In  the  case  of  White  v.  Amdt^  1  Wharton^  91,  it  was  said  : 
'<  There  is  no  principle  better  established  by  authority  than 
that,  even  as  between  landlord  and  tenant,  fixtui'es  must  be 
removed  dxtnTig  the  term.  After  the  term,  they  become  insep- 
arable from  the  freehold," 

The  rule  is  stated  substantially  in  the  same  way  in  Davis 
v.  Mosa^  38  Penn.  State  B.  346.  And  the  distinction,  in  this 
respect,  between  the  right  of  the  tenant  to  remove  snch  chat- 
tels as  became  fixtures,  and  those  annexed  which  did  not 
become  fixtures  by  reason  of  an  agreement  to  the  contrary, 
was  expressly  recognized.  As  to  the  former,  it  was  said  : 
*^  After  the  term  they  become  inseparable  from  the  freehold, 
and  can  neither  be  removed  by  the  tenant,  nor  recovered  by 
him  as  personal  chattels." 

In  Omborey  v.  Jones,  19  JV.  T".  235,  that  point  arose  in 
this  way  :  The  tenant  for  years,  who  had  built  a  ball-room 
during  his  term,  had,  by  a  new  agreement,  made  himself  a 
tenant  at  will.  The  question  was,  whether  after  the  deter- 
mination of  the  tenancy  at  will  the  tenant  had  the  right  of 
removal.     It  was  decided  that  he  had. 

The  court  conceded  the  general  rule  to  be,  as  before  stated, 
that  fixtures  removable  must  be  removed  before  the  expira- 
tion of  the  tenancy ;  but  contended  that  an  obvious  qualifi- 
cation must  be  allowed  where  the  tenancy  was  of  an  imcertain 
duration,  as  in  the  case  of  a  tenancy  at  will.  And  it  was  said 
that  where  the  tenancy  is  of  such  a  character,  the  supposed 
'  abandonment  or  gift  of  the  fixture  to  the  reversioner,  on 
which  the  rule  rests,  can  hardly  be  imputed  to  the  tenant 
until  he  has  had  a  reasonable  time  to  effect  the  removal." 

Wherever  a  thirty  days'  notice,  or  a  notice  of  any  other 
time,  is  required  to  terminate  a  tenancy  at  will,  the  question 
arises  whether  the  tenant  should  not,  within  the  time,  remove 
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his  fixtures,  or  lose  the  right  to  remove  them.  The  principle 
of  the  rule  would  require  him  to  remove  within  the  time. 

The  general  rule  may  possibly  be  regarded  as  stated  other- 
wise in  Weeton  v.  Woodcock,  7  M.  (&W.  18,  as  follows,  per 
Alderson,  R :  "  The  rule  to  be  collected  from  the  several 
cases  seems  to  be  this,  that  the  tenant'6  right  to  remove  fix- 
tures continues  during  his  original  term,  and  during  such 
further  period  of  possession  by  him,  as  he  holds  the  premises 
under  a  right  still  to  consider  himself  a  tenant" 

But  there  was  nothing  in  the  case  to  call  for  a  decision  of 
that  kind.  A  tenant  for  a  term  of  seven  years  had  annexed 
a  steam  boiler  to  the  premises.  The  reversioner  had  entered 
on  the  premises  to  enforce  a  forfeiture.  The  tenant,  how- 
ever, remained  in  possession,  and  while  in  possession  sold 
the  toiler.  It  was  left  to  the  jury  to  determine  whether  the 
boiler  was  a  fixture,  and  if  so,  whether  it  had  been  removed 
in  reasonable  time.  The  jury  found  that  it  was  a  fixture,  and 
that  it  had  not  been  removed  in  reasonable  time.  The  court 
sustained  the  verdict,  deciding  that  "  this  boiler  was  removed 
after  the  entry  for  a  forfeiture,  and  at  a  time  after  the 
assignees  had  ceased  to  hav^  any  right  to  consider  themselves 
as  tenants."  It  is  difBcult  to  see  how  that  case  can  be 
regarded  as  authority  that  the  tenant's  right  of  removal  of  a 
fixture  is  limited  to  actual  possession,  instead  of  to  the  end 
of  his  term. 

In  a  more  recent  case  in  the  English  courts,  Leader  v. 
Homewood,  6  C7.  B.  {N.  S.)  546,  it  was  held  that  an  outgoing 
tenant  has  no  right  to  enter  for  the  purpose  of  severing  or 
removing  fixtures  after  the  expiration  of  his  term,  and  after 
a  new  tenant  has  been  let  into  possession. 

The  question  was  particularly  discussed  whether  the  ten- 
ant's right  of  removal  was  limited  to  the  term  of  his  tenancy, 
or  whether  it  might  embrace  "  such  further  period  of  posses- 
sion by  him,  as  he  holds  the  premises  under  a  right  still  to 
consider  himself  as  tenant."  The  propriety  of  the  rule  attri- 
buted to  PerUon  v.  Robart  and  Weeton  v.  Woodcock,  was 
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denied,  on  the  ground  that  a  t^iant,  who  remains  in  posses- 
Bion  after  the  end  of  his  term,  is  a  mere  tenant  at  sufferance, 
who  has  no  right  connected  with  the  premises,  except  to 
remove  himself  and  his  chattels  therefrom  as  soon  as  possible. 
Fixtures  are  certamly  not  personal  property  until  they  are 
severed  from  the  premises.  The  extent  of  the  tenant's  claim 
is,  that  he  has  the  right  to  sever  them,  and  thus  make  them 
his  personal  property.  Until  that  is  done,  they  are  a  part 
of  the  freehold ;  and  tiie  only  question  here  is,  whether  the 
tenant  has  the  right  to  sever  them  after  the  expiration  of  hia 
term. 
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CHAPTER  XII. 

BIGHTS,  KELATIONS  AND  DUTIES  INCIDENT  TO 

ESTATES. 


SECTION    I. 

Emblhuittb. 

The  term  emblements  to  what  applied. 
Firtt — ^What  crops  are  embraced  within  the  term.     Anthorlties 

reviewed.    General  rule  deducible  thereArom. 
Second — When  or  in  what  cases  the  tenant  is  entitled  to  emblements. 
Third — ^Rights  of  the  outgoing  tenant  to  the  land  to  secure  his 
emblements. 

SECTION    II 

Ths  Rilatiov  or  Landlord  aitd  Tenant. 

How  the  relation  is  created.    Incidents  peculiar  to  the  relation. 
FirB^^A  relation  which  is  transferable,  and  how. 
Second — ^A  relation  which  may  survive  the  parties  who  created  it. 
Third — ^A  relation  peculiar  in  its  mode  of  transfer. 
Fourth — Peculiar  also  in  the  mode  of  its  creation. 
Fifth^-A  relation  which  cannot  exist  between  individuals  upon  estates 
in  fee. 

SECTION    III. 

J^trt/— Incident  to  the  relation  of  landlord  and  tenant.  Derivation  and 
use  of  the  word.  Division  into  rent-service,  rent-charge  and  rent- 
seek.  Origin  and  reasons  for  the  division.  Definition  and  applica- 
tion of  each  of  the  divisions. 

Second — ^Wherein  they  are  unlike. 

1.  Rent-service  is  a  compensation  Arom  a  tenant  to  his  landlord  for 

the  use  of  the  land.  Rent-charge  and  rent-seek  cannot  exist 
in  that  relation  and  for  that  purpose. 

2.  Rent-service  is  always  incident  to  the  reversion,  and  cannot 

exist  otherwise.  Rent-charge  and  rent-seek  cannot  exist  as 
such  incidents. 

8.  The  right  of  distress  belonged  to  the  one  by  the  common  law, 
and  did  not  so  attach  to  the  others.  How  the  remedy  of  dis- 
tress was  made  a  common  law  remedy. 

4.  How  the  remedy  was  extended  to  rent-seek  in  England.  A 
remedy  which  cannot  exist  in  this  country,  except  as  to  rent- 
service,  and  the  reasons  why  it  cannot.  Rents-charge  and 
rents-seek  not  in  existence  in  this  country. 
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SECTION    IV. 

WA8T«. 

The  general  rights  of  a  tenant  to  the  crops.    Some  exceptional  rights, 
and  what.    Estovers  or  botes,  and  what.    How  classified.    Waste, 
division  of  the  subject :  Ist,  what  acts  constitute  waste;  2d,  who 
can  be  guilty  of  waste;  Sd,  against  whom  the  guilt  can  be  incurred. 
jPifff— What  acts  constitute  waste.    Definition  of  the  word.    In 
what  the  injury  may  consist.    The  general  principle  of  the 
common  law,  and  how  applied. 
Second — Who  can  be  guilty  of  waste.    The  conmion  law  rule. 
The  change  of  the  statute.    What  tenants  subject  to  law  of 
waste,  and  what  tenants  are  not. 
Third — Against  whom  waste  can  be  committed.    What  interest 
the  party  must  have. 

SECTION    I. 

E3IBLEHENT8. 

The  term  emblements  is  applied  to  the  crops  which  grow 
upon  land,  and  which  the  tenant  has  a  right  to  remove  after 
his  estate  or  tenancy  is  terminated.  The  subject  presents 
several  distinct  points  for  examination. 

First  :  What  crops  are  embraced  within  the  term. 

The  general  rule,  as  stated  in  the  books,  is,  that  whatever 
grows  from  annual  sowing  or  planting,  and  yields  but  one 
crop,  as  distinguished  from  that  which  continues  to  grow 
from  year  to  year  without  replanting  or  resowing,  rnxg  be 
embraced  within  the  term  emblements.  Com,  peas,  beans, 
potatoes,  melons,  and  the  like,  are  included  within  the  rule  ; 
while  the  perennial  grasses,  fruit  trees,  and  everything  else 
that  grows  and  does  not  require  to  be  renewed  yearly,  are 
excluded  from  the  rule,  and  go  to  the  reversioner,  or  remain- 
der-man. 

2  Bl.  Com.  122,  128;  Co.  Litt.  65  a,  56  b;  1  Cruise  Dig.  110;  4 
Kent's  Com.  78. 

An  annual  planting  or  sowing  is  so  common  an  incident  of 
the  crops  which  require  the  labor  of  the  husbandman,  that 
it  has  been  incorporated  as  one  of  the  distinguishing  peculi- 
arities  of  emblements.  But  it  is  clearly  not  an  indispensable 
incident.  Perennial  plants  may  be  the  subject  of  emble- 
ments.   The  case  of  Latham  v.  Atwood^  Oro.  C.  515,  pre- 
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sents  an  example.  lu  that  case,  hops  growing  out  of  ancient 
roots  were  held  to  be  emblements,  on  the  death  of  a  tenant 
for  life.  It  was  said  by  the  court  that  they  were  "  like  em- 
blements," and  "  not  to  be  compared  to  apples  or  nuts,  which 
grow  of  themselves." 

In  Kingsbury  v.  Collins,  4  Bing.  E.  202,  teazles  were 
regarded  as  the  proper  subject  of  emblements. 

In  Grraves  v.  Weld.  5  jBam.  <&  Ad.  105,  Denman,  C.  J„  in 
commenting  upon  Latham  v.  Alwood,  said:  "The  case  of 
hops,  which  grow  from  ancient  roots,  and  which  yet  may  be 
emblements,  though  at  first  sight  an  exception,  really  falls 
within  the  rule."  "  They  were  held  to  be  *  like  emblements,' 
because  they  were  *  such  things  as  grow  by  the  manurance 
and  industry  of  the  owner,  by  the  making  of  hills,  and  setting 
of  poles  ;  that  labor  and  expense,  without  which  they  would 
not  grow  at  all,  seems  to  have  been  deemed  equivalent  to 
the  sowing  and  planting  of  other  vegetables.' " 

The  counsel  for  the  defence  in  that  case,  stated  the  general 
rule  as  follows  :  **  The  true  principle  is,  that  the  law  confines 
its  allowance  of  emblements  to  those  cases  in  which  there  is 
an  outlay  of  cost  or  labor  in  one  part  of  the  year,  the  recom- 
pense of  which  cost  or  labor  is  to  arise,  in  the  shape  of  a 
crop,  in  another  part  of  the  same  year."  The  court  expressly 
approved  of  that  rule  as  the  right  one. 

We  submit,  however,  that  the  rule  there  stated  requires 
another  qualification,  to  bring  it  within  the  line  of  the  cases 
which  have  been  decided.  It  is  not  enough  that  there  may 
be  an  outlay  of  labor  or  expense  in  cultivating,  the  recom- 
pense for  which  is  to  arise  in  the  crop.  If  it  was,  clover  and 
the  grasses  generally,  fruit  trees  and  other  things,  of  a  cha- 
racter never  claimed  to  be  within  the  rule  of  emblements, 
might  be  included  ;  for  they  might  be,  and  frequently  are, 
the  objects  of  culture,  the  remuneration  of  which  is  received 
in  the  increased  production.  In  this  very  action  of  Graves 
V.  Weldj  it  was  decided  that  the  tenant  was  not  entitled  to 
emblements  in  a  crop  of  clover  which  had  grown  from  seed 
sown  by  himself.    And  it  was  said  by  Lord  Coke,  that,  "  if 
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the  lessee  at  will,  by  good  husbandry  and  industry,  either  by 
ovei  flowing  or  trenching,  or  compassing  of  the  nieadows,  or 
digging  up  of  bushes,  or  such  like,  make 'the  grass  to  grow 
in  more  abundance,  yet  if  the  lessor  put  him  out,  the  lessee 
shall  not  have  the  grass,  because  that  the  grass  is  the  natural 
profit  of  the  earth.  And  the  same  law  is  if  he  doth  sow  hay 
seed,  and  thereby  increaseth  the  grass." 

Co.  Litt.  56  a. 

It  is  undoubtedly  true,  as  held  in  Graves  v.  TFeW,  that 
the  conunon  law  "  confines  its  allowance  of  emblements  to 
those  cases  in  which  there  is  an  outlay  of  cost  or  labor  in  one 
part  of  the  year,  the  recompense  for  which  is  to  arise  in  the 
shape  of  a  crop  in  another  part  of  the  same  year ;  but  it  is  as 
clearly  true  that  the  rule  makes  another  distinction,  namely, 
between  the  crops  which  will  not  grow  at  all  without  the 
cost  and  labor,  and  those  which  will  grow  without,  and  are 
only  made  to  yield  a  greater  return  b}-  expending  upon  them 
the  cost  and  labor.  The  former  are  the  subjects  of  emble- 
ments, while  the  latter  are  not. 

The  rule,  as  stated  in  that  case,  is  open  to  another  excep- 
tion. It  is  not  necessary  that  the  recompense  should  be  had 
from  the  crop  in  the  same  year.  Grain  sown  in  the  summer 
or  fall  of  one  year,  which  does  not  become  ripe  for  harvest 
until  the  summer  of  the  succeeding  year,  as  winter  wheat  and 
rye,  are  the  productions  most  conuuonly  brought  within  the 
rule  of  emblements. 

It  may  be  said,  however,  that  such  is  not  the  rule,  accord- 
ing to  the  common  law  of  England,  but  only  in  some  of  the 
States  in  this  country,  where  the  conunon  law  has  been 
changed  by  general  custom. 

The  case  of  Stultz  v.  Dickey ^  5  Bin.  B.  285,  is  an  instance 
where  the  conunon  law,  as  it  exists  in  Pennsylvania,  was  held 
to  be  changed  by  th'e  general  custom  of  that  State. 

In  that  case,  there  was  a  lease  of  a  farm  for  the  term  of 
five  years,  with  no  express  provision  in  the  lease  in  regard  to 
emblements,  or  the  crops  which  might  ripen  after  the  expira- 
tion of  the  term.    In  the  fall  of  the  last  year  of  the  term  the 
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tenant  sowed  both  rye  and  wheat,  although  fordidden  to  do  so 
by  the  reversioner.  At  the  end  of  the  five  years,  which  was  the 
first  of  April,  the  tenant  gave  up  possession  of  the  premises. 
When  the  rye  and  wheat  were  ready  for  harvest,  two  or  three 
months  thereafter,  he  claimed  the  right  to  gather  the  crop, 
but  was  prevented  from  doing  so  by  the  tenant  in  possession, 
who  cut  the  grain  and  converted  it  to  his  own  use.  The  ten- 
ant who  sowed  the  grain  brought  trespass  quxxre  clauaum 
Jrefftt,  and  recovered  a  judgment  for  the  value  of  the  wheat 
and  rye  against  the  tenant  m  possession.  ^ 

The  recovery  was  had  upon  testimony  that  by  the  gen« 
eral  custom  of  the  coimtry  a  tenant  for  a  term  certain  was 
entitled,  after  the  expiration  of  his  lease,  to  enter  and  take 
away  the  crop  of  grain  which  he  had  put  in  the  ground  the 
preceding  fall.  That  testimony  was  held  to  be  admissible 
and  controlling  of  the  law  of  emblements,  on  the  ground  that 
such  was  the  general  custom  throughout  the  State  as  to  what 
is  known  as  winter  grain. 

In  giving  reasons  for  upholding  the  rule,  it  was  said  by 
the  court  that,  *'  in  the  nature  of  the  thing,  it  is  reasonable 
that  where  a  lease  conunences  in  the  spring  of  one  year  and 
ends  in  the  spring  of  another,  the  tenant  should  have  the  crop 
of  winter  grain  sown  by  him  the  autunm  before  the  lease 
expired ;  otherwise,  he  pays  for  the  land  one  whole  year 
without  having  the  benefit  of  a  Winter  crop.  If  the  parties 
intend  otherwise,  it  is  easy  to  control  the  custom  by  an 
express  provision  in  the  lease." 

But  it  was  further  said  that  such  right  of  the  tenant  to 
emblements  was  confined  to  a  reasonable  quantity  of  land,  in 
proportion  to  the  residue,  according  to  the  course  and  usage 
of  husbandry  in  the  same  parts  of  the  country. 

In  another  case,  Deuri  v.  Boiler,  1  Pe^in.  H.  224,  it  was 
held  that  that  rule  was  limited  to  winter  groin,  and  8id  not 
embrace  oats  or  other  spring  crops.  In  this  case  the  lease 
was  for  the  term  of*  one  year,  commencing  on  the  first  of 
April  in  one  year  and  ending  on  the  first  of  April  in  the  next 
year.    The  tenant  sowed  oats  in  March  inunediately  preced- 
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ing  the  end  of  hk  tenancy,  and  claimed  the  right  to  the  crop 
at  maturity,  as  emblements.  The  tenant  in  possession  gath- 
ered the  crop,  the  outgoing  tenant  brought  trover,  and  it  was 
decided  that  he  could  not  recover. 

Other  cases  in  Pennsylvania  hold  the  doctrine  as  in  the 
two  cases  before  noticed. 

Idings  V.  Nagle,  2  Watts  &  Serg.  22$    Briggs  v.  Brown,  2  S.  & 
R  14. 

• 

The  same  rule  is  held  to  prevail  in  New  Jersey,  in  Van 
Doren  v.  Uveritt,  i  Sovth.  R.  460 ;  in  Delaware,  in  the  case 
of  Templeman  v.  Biddle,  1  Harrington,  522  ;  in  Maryland, 
in  Doraey  v.  Eagle,  7  G.  db  J.  331]  and  in  Ohio,  in  Foster 
v.  Hobinson,  6  Ohio  State  R.  90. 

The  principle  of  these  cases  is,  that  the  tenant  for  a  year, 
or  for  a  term  of  years,  is  entitled  to  all  the  successive  crops 
usual  to  the  locality,  which  are  grown  upon  the  land ;  that 
crops  which  can  be  matured  the  same  year  they  are  sown  or 
planted,  are  not  within  that  rule  of  emblements ;  but  those 
which  require  a  part  of  the  succeeding  year  to  ripen,  are 
within  the  rule.  This  is  a  distinction,  however,  which  seems 
to  depend  upon  the  general  customs  of  the  States,  and  differs 
in  different  States. 

In  New  York,  in  Whittnarah  v.  Cutting,  10  John.  R.  360, 
in  the  case  of  a  tenant  for  a  year,  it  was  held  that  he  was  not 
entitled  to  wheat  and  rye  sown  in  the  fall,  as  emblements. 
The  term  was  limited  for  one  year  from  the  20th  of  April, 
1810.  The  court  held  to  the  common  law  rule,  tibat  the  doo- 
trijie  of  emblements  was  founded  entirely  on  the  uncertunty 
of  the  termination  of  the  tenant's  estate ;  and  that  where  that 
Was  certain,  there  exists  no  title  to  emblements. 

In  another  case,  decided  about  the  same  time,  JSain  v. 
Clark,  10  John.  R.  424,  the  court  applied  the  same  doctrine. 

Those  cases  seem  to  have  been  regarded  as  settling  the 
law  of  Now  York  upon  this  point  in  strict  accordance  with 
the  common  law  of  England. 

In  ooncluding  this  part  of  the  subject,  we  submit  that, 
according  to  the  doctrine  of  all  the  cases,  where  the  law  has 
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not  been  changed  by  general  custom,  the  fact  of  the  annual 
sowing  or  planting  of  the  crop  which  is  claimed  as  emblements, 
is  not  a  necessary  element  of  the  right  It  has  become  incor- 
porated as  a  part  of  the  definition  of  such  a  right,  merely 
from  the  fact  that  cultivated  crops,  as  distinguished  from 
those  of  natural  growth,  generally  spring  from  annual  sowing 
or  planting.  But  it  is  clear  that  the  tenant  has,  both  upon 
authority  and  by  principle,  the  same  right  to  emblements  in 
all  such  pereimial  plants  as  will  not  produce  at  all,  in  a  remu- 
nerative way,  except  when,  like  hops,  they  have  been  made 
the  object  of  particular  care  and  culture. 

Seoond  :  When  aiid  in  what  cases  the  tenant  is  entitled  to 
emblements. 

It  seems  to  be  accepted  as  a  general  rule  of  the  common 
law,  that  when  the  tenant  sows  or  plants  his  crop,  if  it  is  not 
possible  for  him  to  know  that  his  estate  will  terminate  before 
the  crop  can  ripen,  and  it  does  terminate  before,  he  shall 
have  the  right  to  harvest  and  secure  the  crop  at  its  maturity. 
Tenants  for  life  and  tenants  at  will  are  within  that  rule  on 
the  termination  of  their  estates,  unless  the  title  under  which 
they  hold  contains  some  express  provision  to  the  contrary ; 
or  unless  the  law  shall  be  regarded  as  changed  by  some  gen- 
eral custom  of  the  country.  On  the  contrary,  when  the 
determination  of  an  estate  is  certain  in  its  time,  as,  for  exam- 
ple, a  term  for  years,  the  tenant  is  not  entitled  to  emble- 
ments. 

Litt.  sec.  68;  Go.  Litt.  65  a;  2  Bl.  Com.  122;  Penton  v.  Hobart, 
2  East.  88;  1  Cruise  Dig.  109, 110;  Whitmarsh  v.  Gntting,  10 
John.  R.  861 ;  Bain  v.  Clark,  10  id.  428. 

The  reason  of  that  rule  is,  that  if  the  tenant  sows  or  plants, 
or  cultivates  a  crop,  when  it  is  not  possible  that  the  crop  can 
ripen  before  the  end  of  his  estate,  he  does  so  in  his  own  folly, 
unless  it  is  provided  in  his  contract  expressly,  or  impliedly 
by  the  general  custom  of  the  country,  that  he  may  gather  the 
after-ripening  crops. 

But  it  must  not  be  understood  that  this  right  to  emble- 
ments belongs  peculiarly  to  any  particular  class  of  estates. 
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The  tenant  at  will  and  the  tenant  for  life  are  not  privileged 
in  that  reapect,  oyer  the  tenant  for  a  term  of  years,  becauae 
of  the  classification  of  their  respective  estates.  The  same 
principle  and  the  same  rule  apply  alike  to  each.  The  di^r- 
ence  between  them  is,  that  the  one  more  frequently  comes 
within  the  rule  or  principle  than  the  other.  But,  in  all 
classes  of  estates  alike,  whenever  the  tenant's  right  of  posses- 
£(ion  unexpectedly  comos  to  an  end,  without  any  laches  or 
fault  on  his  part,  after  he  has  sown  or  planted,  or  bestowed 
the  necessary  labor  to  secure  a  crop,  and  before  the  ripening 
of  the  crop,  he  has  the  right  to  the  crop.  In  the  one  class 
of  estates,  the  natural  end  of  the  estate  is  fixed  and  certain 
in  point  of  time,  and  the  right  of  emblements  does  not  attach 
as  the  incident  of  such  an  event.  In  the  other,  it  is  uncer- 
tain in  point  of  time,  and  on  the  happening  of  the  event  the 
right  of  emblements  attaches. 

But  the  right  of  a  tenant  for  years  may  terminate  before 
the  time  allotted  for  it,  by  the  happening  of  some  other 
event.  For  example,  if  a  tenant  for  life  should  make  a  lease 
for  a  term  of  years,  and  die  before  the  expiration  of  the  term, 
his  death  would  terminate  the  tenancy  for  years,  and  the 
tenant  for  years  would,  in  that  event,  be  entitled  to  emble- 
ments ;  for  such  an  end  of  his  estate  could  not  have  been 
anticipated.  Then  the  tenant  for  years  comes  within  the  rule 
of  emblements,  as  completely  as  the  tenant  for  life  would 
have  done  upon  the  determination  of  his  estate  by  the  death 
of  the  party  upon  whose  life  the  estate  depended. 

1  CruiBe  Dig.  249;  4  Kent's  Com.  109;  BeyanB  o.  Briscoe,  4  Har. 
h  Johns.  189. 

Thus  in  Stewart  v.  JDonghty,  9  John.  B.  108,  the  tenant, 
under  a  lease  for  six  years,  with  a  provision  that  the  lessor 
might  sooner  terminate  the  tenancy  by  a  six  months'  notice 
to  quit,  was  allowed  emblements  upon  the  termination  of  the 
estate  by  such  notice. 

It  will  be  seen  that  the  right  to  emblements  depends  upon 
the  mode  of  the  termination  of  the  estate,  whether  it  ends 
upon  an  event  uncertain  in  time,  or  upon  the  efiiuxion  of  a 
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fixed  period  of  time.  Consequently,  while  life  estates  a&d 
tenancies  at  will  are  naturally  within  the  rule  of  emblements, 
all  other  estates  may  be,  whenever  they  are  brought  to  a 
close  by  some  uncertain  event  other  than  their  natural  limita- 
tion, except  tenancies  at  sufferance.  The  tenant  at  sufferance 
is  never  entitled  to  emblements,  because  he  has  no  contract 
rights. 

Doe  V,  Tarner,  7  M.  &  W.  226. 

But  the  tenant  will  not  be  entitled  to  emblements,  in  any 
case,  where  he  volimtarily  terminates  his  estate,  or  where  it 
is  determined  by  a  breach  of  some  condition  on  his  part. 

In  Debow  v.  Tttu8f  5  HalsL  R.  128,  the  minister  of  a 
church  was  thereby  the  tenant  of  the  parsonage  land,  and 
while  in  possession,  sowed  the  land  with  grain,  and  then  sold 
the  crop,  but  before  the  ripening  of  the  grain,  voluntarily 
ceased  to  be  a  minister  of  the  church,  left  the  premises  and 
removed  to  another  congregation.  It  was  held  that  the  pur- 
chaser had  no  right  to  the  crop. 

It  was  said  by  the  court  that  the  law  of  emblements  applies 
without  regard  to  the  name  or  nature  of  the  estate.  **  He 
who  has  an  estate  or  interest  in  laiids,  the  duration  of  which 
is  uncertain  in  point  of  time,  and  he  who  has  such  an  estate 
as  may  perhaps  continue  until  the  grain  be  ripe,  shall,  if  ho 
sows  the  land,  be  permitted,  or  his  executors  or  administra- 
tors in  case,  of  his  decease,  to  enter  upon  it  and  harvest  and 
reap  the  crop,  although  in  the  meantime  his  estate  may  have 
ended,  either  by  the  act  of  Qod  or  of  the  law.  But  if  the 
estate  is,  between  seed  time  and  harvest,  determined  by  the 
act  of  the  tenant,  the  growing  crop  passes  with  the  land  to 
him  who  thereupon  becomes  the  immediate  owner  of  the 
latter." 

Bultoer  v.  Bttiwer^  2  B.  <&  Aid.  470,  was  a  similar  case, 
and  was  decided  in  the  same  way.  And  in  Davies  v.  Eyton^ 
7  Bing.  154,  it  was  held  that  the  lessee  was  not  entitled  to 
emblements  where  the  lessor  had  terminated  the  estate  by 
re-entry  for  condition  broken. 

The  reason  of  this  distinction  is  found  in  the  reason  of  the 
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rule  of  emblements.  The  rule  originated  in  the  policy  of 
affording  the* requisite  inducements  to  industry  on  the  part 
of  the  tenant,  in  cultivating  the  land  held  by  him,  and  in  the 
justice  of  awarding  to  him  the  fruits  of  his  labor,  where  it 
has  been  bestowed  in  good  faith,  and  where  he  would  other- 
wise be  deprived  of  any  recompense,  without  fault  or  folly 
on  his  part.  When,  therefore,  the  estate  is  determined  by 
any  fault  of  the  tenant,  as  for  condition  broken,  he  is  not 
entitled  to  emblements.  If  he  is  a  tenant  at  will,  and  ends 
the  estate  by  giving  notice,  he  is  not  entitled  to  emblements. 

Oland  9.  Burdick,  Gro.  E.  460$  Taylor's  Lan.  &  Ten.  $  686. 

But  in  all  cases  where  the  estate  is  terminated  by  the  act 
of  the  lessor,  or  the  act  of  any  person  other  than  the  tenant 
in  possession,  the  tenant  in  possession  is  entitled  to  emble- 
ments, except  where  it  is  otherwise  provided  in  the  title 
under  which  he  holds. 

But,  although  the  tenant  may  be  so  entitled  as  against  the 
reversioner  or  remainder-man,  the  rights  of  other  parties  may 
sometimes  be  paramount  to  those  of  the  tenant.  An  example 
of  that  kind  is  found  in  Lane  v.  King^  8  Wen.  584.  In  that 
case  the  tenant  held  under  a  lease  made  by  a  mortgagor  sub- 
sequent to  the  mortgage.  The  mortgagee  foreclosed  and 
obtained  pofi^ession  of  the  premises  before  the  tenant  had 
harvested  a  crop  sold  by  him.  The  mortgagee  and  not  the 
tenant  was  held  entitled  to  the  crop. 

This  decision  was  put  upon  the  ground  that  the  mortgagor 
had  no  right  to  lease  as  against  the  mortgagee.  This  was 
the  doctrine  held  in  Reach  v.  Eall^  Dovg.  21,  which  has  been 
examined  in  a  previous  chapter. 

The  tenant  of  the  mortgagor  would  have  no  better  right 
to  emblements  than  th^  mortgagor  himself,  on  being  turned 
out  of  possession  on  the  foreclosure  of  the  mortgage ;  and 
the  purchaser  under  the  mortgage  foreclosure  and  sale  is  enti- 
tled to  the  crops  sown  by  the  mortgagor,  and  growing  on  the 
land  at  the  time  of  the  sale. 

Shephard  v.  Philbrick,  2  Denio,  174;  Gillett  «.  Balcomb,  6 
Barb.  870. 
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The  right  of  emblements  doea  not  attach  except  "where  the 
tenant  has  actually  sown  or  planted  the  crops  before  the  ter- 
mination of  his  right  to  the  land.  It  is  not  enough  that  he 
has  prepared  the  ground  to  receive  the  seed. 

Co.  Litt.  66  b;  Thompaon  v.  Thompson,  6  Man.  618;  Price  «. 
Pickett,  21  Alabama  R.  741. 

At  common  law,  in  case  a  tenant  in  fee  should  make  a  lease 
for  a  teim  of  years  and  die  seised  of  the  fee  intestate  and 
■without  heirs,  the  tenant  for  years  would  be  entitled  to  emble- 
ments. The  fee  would  then  determine,  and  the  tenancy  for 
years  would  end  with  it  And  as  such  a  termination  of  the 
tenancy  for  years  could  not  be  anticipated  by  the  tenant  when 
he  put  in  his  crops,  he  would  come  within  the  rule  of  emble- 
ments, and  be  entitled  to  the  crop. 

But  in  New  York,  there  is  a  statute  which  would  prevent 

the  determination  of  the  tenancy  for  years,  and  leave  that 

tenant  to  hold  of  the  State  in  the  same  manner  as  he  would 

have  held  of  the  tenant  in  fee,  had  the  fee  continued  to  exist. 

The  statute  provides  that  all  escheated  lands,  when  held  by 

the  State  or  its  grantees,  shall  be  subject  to  the  same  trusts, 

incumbrances,  charges,  rents  and  services  to  which  they  would 

have  been  subject  had  they  descended;  and  the  court  of 

chancery  shall  have  power  to  direct  the  Attorney  General  to 

convey  such  lands  to  the  parties  equitably  entitled  thereto, 

according  to  their  respective  rights,  or  to  such  new  trustee 

as  may  be  appointed  by  such  couil;. 
1  R.  S.  718,  §  2. 

Third  :  Mights  of  the  out-gotng  tenant  to  the  land  to  secure 
his  emblements. 

The  possession  of  the  out-going  tenant  as  to  the  way-going 
crop,  is  regarded  as  continuing  until  he  can  remove  the  crop  ; 
and  in  the  meantime  he  has  the  right  of  ingress  to  take  care 
and  harvest  it.  If  any  one  interferes  with  it,  he  can  maintain 
trespass  quare  clausum  fregit.  His  interest  is  an  estate  in  the 
premises,  and  not  a  mere  easement  or  incorporeal  right. 

Beavan  v.  Delahay,  1  H.  Bl.  R.  6;  Boraston  v.  Green,  16  East. 
80;  Stewart  v.  Doughty,  9  John.  R.  108. 
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SECTION  II. 

THE  BELATION  OF  LANDLOBD  AND  TENANT. 

Every  grant  or  contract  executed,  which  secures  to  the 
grantee  the  right  ofpossession  to  lands,  creates  the  relation 
of  landlord  and  tenant  Every  estate  in  lands,  thorefore,  has 
that  relation  inseparably  connected  with  it.  For  example : 
the  State  makes  a  grant  in  fee  to  a  citizen  by  letters  patent, 
or  in  any  other  way.  The  State  becomes  the  landlord  of  the 
premises  granted,  and  the  grantee  the  tenant  K  the  grantee 
makes  a  lease  of  the  premises  to  another  person,  he  thus 
becomes  the  landlord  of  the  estate  created  by  his  lease,  while 
he  still  remains  the  tenant  of  the  State.  Every  lease  of  the 
same  premises  adds  another  landlord  and  another  tenant ; 
and  the  tenant  of  each  estate  becomes  the  landlord^of  the 
next  succeeding  estate.  When  the  tenant  of  an  estate  makes 
a  contract  of  conveyance  of  lands  held  by  him,  he  either 
makes  an  assignment  of  the  contract  under  which  he  holds, 
or  he  makes  a  new  contract  by  which  the  possession  is  to  be 
held  of  himself,  for  a  shorter  period  of  time  than  is  limited  to 
him  in  the  contract  under  which  he  holds.  In  making  the 
aflsigninent,  he  merely  transfers  the  relation  of  tenant  U>  his 
assignee.  It  is  only  the  substitution  of  one  person  in  the 
place  of  the  other  as  tenant.  In  making  the  lease,  it  is  the 
creation  of  a  new  tenant.  Consequently,  m  determining 
whether  a  conveyance  creates  the  relation  of  landlord  and 
tenant,  or  not,  the  question  is  to  be  tested  by  the  same  rule 
whereby  a  lease  is  distinguished  from  an  assignment 

The  relation  of  landlord  and  tenant  is  attended  by  some 
incidents  peculiar  to  itself. 

FnusT :  It  is  a  relation  which  is  capable  of  being  transferred 
from  the  parties  who  made  it  to  other  parties.  Grants  in  fee 
by  the  State  are  an  exception  to  that  rule,  so  &r  as  the  State 
is  concerned,  because  the  ultimate  right  of  property  in  the 
State  is  inalienable.  But  tenants  of  the  State  can  transfer 
their  relations  of  tenant  with  the  State,  and  do  transfer  those 
^  relations  whenever  they  convey  to  other  persons  all  their 
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interest  in  the  premises  held.  Where  the  tenant  holds  in  fee 
and  conveys  in  fee,  the  transaction,  as  before  shown,  always 
amounts  to  the  assignment  of  the  tenancy.  The  State,  which 
is  always  the  landlord  of  such  a  tenant,  is  in  no  way  affected 
by  the  transaction,  except  that  it  receives  one  tenant  in 
exchange  for  another.  In  estates  other  than  fees,  both  par- 
ties can  transfer  the  relation  to  others.  The  landlord  by 
conveying  all  his  right  in  the  premises  to  another,  transfers 
the  relation  to  that  other.  He  ceases  to  be  the  landlord,  and 
his  grantee  becomes  the  landlord  in  his  place.  The  one  steps 
out  of  the  relation,  and  the  other  steps  in ;  and  so  when  the 
tenant  transfers. 

Seoonb:  It  is  a  relation  which  may  survive  the  parties 
who  made  it.  Although  it  is  a  personal  relation,  it  adheres 
to  the  premises  and  the  estate  therein  to  which  it  is  incident, 
so  that  it  cannot  be  removed  therefrom  by  any  action  of  the 
parties,  short  of  the  cessation  of  the  estate.  Whenever  either 
landlord  or  tenant  dies,  he  leaves  that  relation  behind  him, 
except  when  the  estate  depends  for  its  duration  upon  his  own 
life,  then  he  and  the  estate  die  together.  Whoever  succeeds 
to  the  rights  of  the  respective  parties  in  the  premises,  succeeds 
to  the  relations  of  landlord  and  tenant  connected  with  those 
rights.  For  example,  when  a  tenant  in  fee  dies  intestate, 
leaving  his  premises  subject  to  a  lease  for  a  term  of  years, 
his  heir  succeeds  him,  and  thus  becomes  a  tenant  in  fee  of 
the  State,  and  the  landlord  for  the  term  of  years.  His  posi- 
tion has  a  double  relation.  In  regard  to  the  State,  he  is  a 
tenant ;  in  regard  to  the  tenancy  for  years,  he  is  the  landlord. 
And  this  two-fold  relation  necessarily  attaches  to  every  land- 
lord except  the  State,  for  no  individual  can  be  the  landlord 
of  an  estate  unless  he  is  the  tenant  of  the  next  preceding 
estate.  In  other  words,  iu  order  to  be  the  legitimate  party 
of  the  first  part  to  the  one  contract  of  lease,  he  must  be  the 
party  of  the  second  part  to  the  next  preceding  contract  of 
lease  of  the  same  premises. 

TmsD :  The  relation  of  landlord  and  tenant  is  peculiar  in 
the  mode  of  its  transfer.    When  either  the  landlord  or  the 

85 
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tenant  conveys  ull  his  right,  title  and  interest  in  the  premises 
to  another,  he  necessarily  transfers  the  relation ;  and  no 
agreement  between  the  parties  to  the  contrary  can  change 
that  result. 

FouBTH :  The  relation  is  peculiar  also  in  the  mode  of  its  cre- 
ation, for  it  can  be  created  only  by  a  lease.  And  whenever  a 
lease  is  made,  it  creates  the  relation  of  landlord  and  tenant. 
The  party  of  the  first  part  to  the  contract  becomes  the  land- 
lord, and  the  party  of  the  second  part  the  tenant,  and  they 
cannot  change  or  vary  the  relation  by  any  agreement  to  the 
contrary.  Nor  can  parties  create  that  relation  by  any  other 
agreement  than  a  lease.  Consequently,  whenever  a  convey- 
ance of  lands  is  made,  if  the  party  conveying  thereby  parts 
with  his  whole  estate  in  the  premises  described,  the  instru- 
ment is  an  assignment,  and  not  a  lease.  Preston,  in  his  work 
on  G)nveyancing,  2  vol.  p.  124,  says  :  **  At  one  period  it  was 
supposed  that  the  mere  reservation  of  rent,  or  of  a  right  of 
entry  by  a  termor,  in  an  instrument  importing  to  be  an 
underlease,  but  in  point  of  fact  comprising  all  the  estate  of 
the  owner,  was  an  underlease  ;  in  short,  that  it  was  a  lease 
as  between  these  parties.  But  it  is  now  settled,  that  though 
the  instrument  purports  to  be  a  lease,  yet  if  it  does  in 
effect  comprise  all  the  estate  which  resides  in  the  grantor,  it 
amounts  to  an  assignment,  and  is  not  an  underlease  ;  and  a 
right  of  entry  or  reservation  of  rent  will  not  change  the 
nature  of  the  estate." 

In  such  a  case,  the  assignor  does  not  become  a  landlord 
by  his  conveyance,  for  the  obvious  reason  that  he  thus  trans- 
fers his  whole  estate  and  ceases  to  be  a  tenant.  His  assignee 
becomes  the  tenant  in  his  place,  and  holds  that  relation  to 
the  same  landlord  of  whom  the  assignor  held.  There  is, 
therefore,  no  room  left  for  the  assignor  to  stand  upon  as  a 
landlord  after  making  his  assignment.  No  estate  can  have 
more  than  one  relation  of  landlord  and  tenant  It  is  so 
arranged  in  the  law  of  estates,  that  no  more  than  one  such 
relation  to  an  estate  can  be  made  to  exist  by  any  agreement 
or  arrangement  of  parties. 
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Thus  in  Hope  v.  Booth,  1  Bam.  <6  Adol.  498,  20  Eng. 
Com.  L.  574,  the  tenant  of  an  estate  in  fee  agreed  by  deed 
that  he  would,  on  the  payment  of  X900,  grant,  sell  and  convey 
his  estate  to  the  defendant,  who  was  put  in  possession.  The 
JC900  was  to  be  paid  at  a  future  day,  with  intereist,  at  the  rate 
of  £A  10s.  per  cent. ;  and  it  was  expressly  agreed  that  on 
default  of  interest,  the  defendant  should  be  deemed  and  con- 
sidered as  a  tenant  to  the  vendor,  his  heirs  or  assigns,  at  the 
yearly  rent  of  j£40  10^.,  payable  in  equal  half-yearly  pay- 
ments ;  and  that  the  vendor  and  his  heirs  and  assigns  might 
enter  into  and'upon  the  premises  and  distrain  and  sell  and 
dispose  of  the  distress,  in  the  same  manner  as  in  distresses 
for  rent  reserved  by  a  lease.  It  was  held  that  this  agreement 
was  not  a  lease  when  made,  and  did  not  become  a  lease  on 
failure  to  pay  the  interest. 

So  in  SackeU  v.  Baravm^  22  Wen.  605,  there  was  an  agree- 
ment, by  deed,  between  a  vendor  and  his  vendee  of  an  estate, 
whereby  the  vendee  was  to  have  possession  and  pay  a  certain 
sum  in  installments,  running  through  fourteen  years,  and  for 
the  security  of  the  payments  it  was  "  agreed  that  the  relcUion 
of  landlord  and  tenant  shall,  and  does  henceforth,  exist 
between  the  parties  to  all  intents  and  purposes  ;  and  that  the 
parties  of  the  first  part  may  collect  and  recover  all  moneys 
becoming  or  to  become  due  on  this  contract  of  and  from  the 
party  of  the  second  part,  by  diatrees  or  otherwise,  as  for  so 
much  rent  due ; "  and  in  case  of  failure  to  make  the  pay- 
ments, it  was  agreed  that  the  vendor  might  consider  and  treat 
the  vendee  "  as  a  tenant  holding  over  without  permission^ 
after  non-payment  of  rent" 

It  was  decided  that  the  agreement  did  not  create  or  consti- 
tute the  relation  of  landlord  and  tenant,  nor  entitle  the  par- 
ties to  be  so  regarded  and  treated  in  applying  the  remedies 
of  the  statutes  provided  for  that  relation. 

It  was  held  in  Evertson  v.  Sutton  5  Wen.  281,  that  an 
agreement,  whereby  the  mortgagor  of  premises  was  to  deliver 
possession  to  the  mortgagee  within  forty-five  days,  the  use 
of  the  property  to  be  deemed  equivalent  to  the  interest 
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accruing  on  the  mortgage,  did  not  create  the  relations  of 
landlord  and  tenant. 

And  where  a  party  made  a  deed  of  conveyance  of  a  lot  of 
land,  and  it  was  agreed  that  the  grantor  should  remain  in  pos- 
session for  two  years  free  of  rent,  and  that  the  grantee*  should 
re-convey  on  being  repaid  a  certain  amoimt,  it  was  held  that 
the  conveyance  was  a  mortgage,  and  the  grantor  could  not  be 
treated  as  a  tenant  at  sufferance  at  the  expiration  of  the  two 
years. 

Rofich  V.  Cosine,  9  Wen.  J227. 

Where  premises  were  conveyed  by  deed  in  fee,  which  con- 
tained a  provision  that  possession  of  the  said  premises  is  to 
be  retained  by  the  grantor  until  April  1,  1844,  and  he  held 
over  and  continued  after  that  time,  it  was  held  that  the  agree- 
ment did  not  constitute  the  relation  of  landlord  and  tenant 
And  it  was  declared  by  the  coiu-t  that  that  relation  could  be 
created  only  by  a  lease  or  demise.  The  holding  over  was 
held  to  be  the  case  of  a  grantor  in  possession  after  he  had 
parted  with  all  his  title  ;  but  as  the  relation  of  lessor  and 
lessee  had  never  existed  between  the  parties,  the  relation  of 
landlord  and  tenant  did  not  exist,  within  the  meaning  of  the 
statute  providing  the  remedy  sought  to  be  applied. 

Sims  V.  Humphrey,  4  Denio,  185. 

Where  parties  had  made  an  agreement  for  the  sale  and 
conveyance  of  lands,  and  for  the  payment  of  certain  sums 
therefor,  and  the  vendee  was  put  in  possession,  with  the  right 
to  the  vendor  to  rescind  the  contract  on  default  in  payment, 
and  default  was  made,  it  was  held  that  the  vendee  could  not 
be  removed  as  a  tenant,  by  proceedings  under  the  statute, 
provided  for  the  removing  of  tenants  in  certain  cases.  The 
reason  of  the  decision  was,  that  the  relation  of  landlord  and 
tenant  could  not  be  created  except  by  a  lease,  and  there  was 
no  lease  between  the  parties. 

Williams  v.  Bigeiow,  11  How.  Pr.  88. 

In  Benjamin  v.  Benjamin,  5  Jf.  Y.  388,  it  was  held  that 
**  the  relation  of  landlord  and  tenant  does  not  necessarily  exist 
in  many  cases  where  the  legal  ownership  is  in  one  person  and 
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the  possession  in  another,  although  by  the  express  compact 
of  the  parties.  It  can  only  ai*ise  where  he  who  is  in  posses- 
sion has,  by  some  act  or  agreement,  recognized  the  other  as 
his  lessor  or  landlord,  and  taken  upon  himself  the  character 
of  a  tenant  under  him,  so  that  he  is  not  at  liberty  afterwards 
to  dispute  his  title.'* 

There  is  but  one  kind  of  relation  of  landlord  and  tenant, 
and  but  one  mode  of  creating  the  relation,  and  that  is  by  the 
contract  of  lease.  It  is,  of  course,  a  conventional  relation, 
that  is,  one  instituted  by  the  agreement  of  the  parties.  The 
books  sometimes  ti*eat  of  the  relation  created  by  agreement, 
as  distinguished  from  a  relation  by  the  operation  of  law.  It 
might  be  inferred  from  such  expressions,  that  there  were  two 
classes  of  such  relations,  and  that  the  law  sometimes  created 
the  relation  of  landlord  and  tenant,  without  any  agreement 
of  the  parties.  But  there  is  no  foundation  for  such  a  dis- 
tinction. The  law  makes  no  such  relations,  except  as  it  aids 
to  give  effect  to  the  agreement  of  parties ;  and  the  phrase, 
*'  by  operation  of  law,"  as  used  in  the  books,  means  only  that 
the  party  in  possession  is  in  possession  without  estate  or 
property  in  the  land,  by  some  contract  arrangement  other 
than  a  lease,  and  other  than  by  becoming  a  party  to  a  lease, 
and  has,  of  course,  no  landlord,  and  cannot  be  classed  as  the 
tenant  of  any  one  ;  as  where  the  owner  or  tenant  assigns  his 
estate,  but  remains  in  occupation  after  the  transfer,  either  with 
or  without  license  from  the  purchaser ;  and  where  the  vendee, 
under  an  executory  contract,  is  conditionally  or  temporarily 
in  possession,  without  an  agreement  amounting  to  a  lease. 

FiBTH  :  In  New  York,  the  relation  of  landlord  and  tenant 
cannot  be  created  between  individuals  in  connection  with 
estates  in  fee.  The  State  is  the  only  landlord  which  a  tenant 
in  fee  can  possibly  have,  because,  as  before  shown,  the  Btate 
alone  can  make  leases  in  fee.  The  same  is  true  wherever 
the  statute  quia  emptores,  or  any  statute  of  similar  effect,  is  in 
force. 

There  has  been  some  apparent  confusion  upon  this  subject, 
growing  out  of  the  mere  notional  or  traditional  ideas  formed 
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in  times  when  it  was  erroneously  supposed  that  the  statute 
qma  ernptores  was  not  in  force  here,  which  notions  have  not 
yet  been  conformed  to  the  law  as  it  really  exists  and  has  been 
held  to  exist,  since  it  was  finally  determined  that  that  statute 
was  in  force  here.  But  there  is  no  question  as  to  the  law 
upon  this  subject,  as  settled  by  the  courts. 

The  decisions  upon  this  subject  have  been  reviewed  while 
treating  of  leases,  of  conditions  of  re-entrj'-,  and  of  covenants  ; 
but  the  notions  of  the  courts  are  so  obstinately  and  persist- 
ently adhered  to,  after  deciding  over  and  over  again  that 
feudal  tenures  do  not  and  cannot  exist  here,  that  this  branch 
of  the  subject  seems  to  demand  some  consideration,  even  at 
the  expense  of  repetition. 

In  DePeyster  v.  Michael^  6  Jif.  Y,  467,  the  statutes  of 
New  York  upon  this  point  were  declared  to  be  precisely  like 
the  laws  of  England.  The  language  of  the  court  is  :  '*  These 
statutes  performed  the  same  functions,  and  wrought  the  same 
changes  in  the  feudal  tenures  of  this  State,  as  the  statute  of 
quia  ernptores  did  in  England.  They  put  an  end  to  all  feudal 
tenure  between  one  citizen  and  another,  and  substituted  in  its 
place  a  tenure  between  each  landholder  and  the  people  in 
their  sovereign  capacity." — {Pages  504,  505.) 

In  a  later  case.  Van  Hensselaer  v.  Haj/ea,  19  N.  Y.  74,  it 
was  declared  by  the  learned  judge,  whose  opinion  was 
adopted  by  a  majority  of  the  court,  as  follows  :  "  I  am  of 
opinion  that  the  law  forbidding  the  creating  of  new  tenants 
by  means  of  subinfeudation,  was  always  the  law  of  the  colony, 
and  that  it  was  the  law  of  this  State,  as  well  before  as  after 
the  passage  of  our  act  concerning  tenures,  in  1787.  A  con- 
trary theory  would  lead  to  the  most  absurd  conclusions. 
We  should  have  to  hold  that  the  feudal  system,  during  the 
whole  colonial  period,  and  for  the  first  ten  years  of  the  State 
government,  existed  here  in  a  condition  of  vigor,  which  had 
been  unknown  in  England  for  more  than  three  centuries 
before  the  first  settlement  of  this  country.  We  should  be 
obliged  to  resolve  questions  arising  upon  early  conveyances, 
under  which  many  titles  ai'e  still  held,  by  the  law  which  pre- 
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Tailed  in  England  daring  the  first  two  centuries  after  the 
conquest,  before  the  commencement  of  the  year  b&oks,  and 
long  before  Littleton  wrote  his  Treatise  upon  tenures."  And 
in  treating  of  the  effect  of  the  English  statute,  which  he 
declared  to  be  the  law  here,  he  further,  in  the  same  opinion, 
says :  '*  The  effect  of  this  important  enactment  was,  that 
thenceforth  no  new  tenure  of  lands,  which  had  already  been 
granted  by  the  sovereign,  could  be  created.  Every  subsequent 
alienation  placed  the  feoffee  in  the  same  feudal  relation  which 
his  feoffor  before  occupied ;  that  is,  he  held  of  the  same 
superior  lord,  by  the  same  services,  and  not  of  his  feoffor. 
The  system  of  tenures  then  existing  was  left  untouched, 
but  the  progress  of  expansion,  under  the  practice  of  subinfeu- 
dation,  was  arrested." — {Page  73.) 

In  a  more  recent  case.  Van  Rensselaer  v.  Read^  26  N.  Yi 
563,  the  siune  court  declared  it  to  be  a  settled  proposition 
that,  since  the  passing  of  the  act  of  1787,  concerning  tenures, 
it  has  not  been  possible  to  create  any  new  tenures  in  this 
State  upon  conveyances  in  fee. 

See  also,  Van  ReDiselaer  v.  Dennison,  85  N.  T.  898. 

It  must,  therefore,  be  regarded  as  the  settled  law  of  the 
State  that  a  feudal  lord,  in  other  words,  the  lord  of  an  estate 
in  fee,  does  not  exist  in  the  State,  except  as  that  position  is 
represented  by  the  State  in  its  sovereign  capacity.  It  may 
indeed  be  truly  remarked,  that  no  other  point  of  the  law  has 
ever  been,  in  so  short  a  time,  so  often,  so  expressly,  so  uni- 
formly and  so  decisively  pronounced  by  any  one  court  as  that 
point  has  been.  Each  successive  decision,  from  DePeyster 
V.  Michael^  in  1852,  down  to  Van  Rensselaer  v.  Dennison^ 
in  1866,  has  been  more  emphatic  than  its  immediate  prede- 
cessor. The  case  last  named  has  left  that  point  so  expressly 
and  so  fully  pronounced,  that  no  other  decision  can  ever 
make  it  more  distinct  and  emphatic. 

But  what  makes  the  decisions  referred  to  particularly 
worthy  of  comment,  is  the  fact  that,  excepting  the  case  first 
named,  while  they  have  pronounced  the  law  in  favor  of  one 
party,  they  have  pronounced  the  judgment  of  the  court  in 
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favor  of  the  other  party.  In  the  DePeyster  case,  they  con- 
foimed  the  judgment^  to  the  law  as  they  pronounced  it.  In 
the  other  cases,  they  decide  the  law  one  way  and  give  judg- 
ment the  other. 

The  inconsistency  here  alleged  of  the  last  named  cases, 
requires  no  argument  to  develop  it.  A  simple  statement  is  suffi- 
cient. The  judgment  in  each  case  gives  to  the  plaintiff  therein 
precisely  what  he  would  have  been  entitled  to,  if  the  com- 
mon law  upon  the  subject  had  always  been  in  force  here  as 
it  existed  in  England  before  the  reign  of  Edward  the  First ; 
and  if  the  instrument  of  conveyance,  upon  which  the  action 
was  brought,  had  been  *a  lease,  the  plaintiff  the  feudal  pro- 
prietor or  owner  of  the  reversion,  and  consequently  a  feudal 
lord,  and  the  defendant  his  tenant.  If  all  those  things  had 
been  alleged  and  found  true  in  fact  and  in  law,  the  plaintiff 
could  have  taken  nothing  more  by  the  judgment  than  was 
awarded  to  him  by  the  final  result  The  truth  of  this  pro- 
position cannot  be  denied.  But  yet  it  is  equally  indisputable 
that  the  court  in  each  case  expressly  decided  that  the  com- 
mon law  was  not  so  in  force  here,  and  never  had  been,  that 
the  instrument  sued  upon  was  not  a  lease,  but  an  assignment, 
that  the  plaintiff,  instead  of  being  a  feudal  proprietor  and  a 
feudal  lord,  had  no  estate  or  interest  in  the  premises  by 
reversion  or  otherwise,  and  that  the  defendant  was  the  t^iant 
in  fee,  holding  the  estate  by  a  tenure  with,  and  immediately 
of,  the  State. 

The  result  of  those  decisions,  therefore,  furnishes  no  autho- 
rity that  there  can  be  relations  of  landlord  and  tenant  between 
individuals  upon  estates  in  fee,  but  the  contrary,  because  it 

was  so  expressly  decided  and  proclaimed.  Moreover,  the 
cases  decided  were  likened  to  the  case  of  Jemmot  v.  Cooly  ; 

and  certainly  it  will  not  be  pretended  that  the  grantee  of  a 

rent-charge  becomes  thereby  the  landlord,  and  the  grantor 

the  tenant 
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SECTION     III. 
BENT. 

First:  Among  the  iiicidents  which  are  common  to  the 
relation  of  landlord  and  tenant,  is  rent.  It  is  not,  however, 
indispensable  or  necessary  to  a  lease  or  to  that  relation.  A 
lease  may  be  made,  and  the  relation  of  landlord  and  tenant  may 
be  constituted  as  well  without  a  reservation  of  rent  as  with. 
Thus  in  HwrU  v.  Oamstock,  15  Wm.  665,  where  the  owner 
of  land  let  to  his  creditor  his  dwelling  house  for  a  year,  and 
until  he  paid  a  mortgage  held  by  his  creditor  against  him, 
there  was  no  provision  for  rent;  and  it  was  contended, 
among  other  things,  that  for  the  want  of  rent  the  contract 
was  not  a  lease,  and  did  not  therefore  create  the  relation  of 
landlord  and  tenant.  The  court  held  that  it  was  true  no  rent 
was  reserved,  but  that  rent  was  not  material  in  any  case  to 
constitute  the  relation  of  landlord  and  tenant. 

In  Failing  v.  Schneck,  3  Hillf  344,  it  was  held  Uiat  the  rever- 
sioner's right  in  a  lease  for  years  is  not  afiected  by  a  discharge 
of  the  rent  reserved,  because  rent  is  not  essential  to  the  exist- 
ence of  a  lease,  or  to  the  relation  of  landlord  and  tenant. 

These  cases  are  fully  sustained  by  the  authorities. 

1  PUtt  on  Leases,  9;  Knight's  Case,  6  Go.  66  a,  Ist  Resolution. 

When  a  contract  which  bestows  the  right  of  possession  of 
lands,  that  is,  a  contract  of  lease,  contains  a  provision  for  the 
payment  to  the  lessor  of  a  certain  sum  periodically,  in  con- 
sideration of  the  right  of  possession  thus  acquired,  it  is  called 
rent,  and  is  what  is  known  in  the  law  as  rent  Watkjns,  in 
his  work  on  Conveyancing,  page  78,  says  :  **  A  rent  is  pro- 
perly a  sum  of  money,  or  other  thing,  to  be  rendered  periodi- 
cally, in  consequence  of  an  express  reservation  in  a  grant  or 
deimse  of  lands  or  tenements,  the  reversion  of  which  is  in 
the  grantor  or  person  demising. 

<<  A  rent,  therefore,  necessarily  supposes  a  reception  of  such 
lands  or  tenements  from  another,  to  whom  they  primarily 
belonged,  and  in  whom  the  ultimate  property  continued 
vested ;  hence  it  follows  that  if  lands  or  tenements  were  not 
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derived  from  another,  as  anciently  when  lands  were  held  in 
aUodiOj  or  if  no  other  person  has  such  ultimate  property  in 
him,  there  can  be  no  rent. 

'*  If  a  person,  consequently,  grant  over  his  whole  property 
in  certain  premises  to  another,  the  other  (or  grantee)  paying 
to  such  person  and  his  heirs  a  certain  sum  annually  forever, 
such  annual  sum  will  not  be  properly  a  rent,  as  the  grantor 
has  no  ultimate  property  or  reversion  in  him.  Such  annual 
payment  is,  indeed,  commonly  denominated  a  rent'cAarg^e  or 
rent-seek^  but  is  not  strictly  and  really  a  rent ;  and  the  com- 
mon law,  accordingly,  respected  it  differently,  as  it  gave  the 
grantor  no  power  of  distress  without  a  special  stipulation." 

Bent  is  sometimes  defined  as  issuing  out  of  lands ;  and  that 
alleged  feature  of  the  definition  is  made  a  prominent  point  to 
distinguish  it  from  other  obligations.  But  the  phrase,  '*  issu- 
ing out  of  land,"  as  applied  to  rent,  is  not  one  which,  in  these 
modem  times,  is  calculated  particularly  to  enlighten  the  mind 
of  the  student.  He  would  readily  comprehend  the  operation 
which  that  phrase  would  describe  when  applied  to  water  or 
to  oil  issuing  out  of  land ;  but  his  ideas  of  what  might  be 
the  operation  designated  as  the  issuing  of  rent  out  of  land, 
might  not  be  so  clear.  It  is  a  phrase  which  came  into  use  in 
the  early  days  of  the  English  language,  when  it  was  not  as 
rich  in  words  and  modes  of  e3q)ression  as  it  now  is.  It  evi- 
dently originated  from  the  fact  that  rent^Was  a  compensation 
or  return  to  the  landlord  from  his  tenant  for  the  use  of  the 
land,  and  because,  generally,  it  was  expected  to  be  acquired 
by  the  tenant  from  the  profits  of  the  land.  It  may  also 
have  obtained  some  of  its  significance  fix)m  the  fact  that  the 
coHunon  law  gave  the  landlord  the  right  to  enter  upon  the 
demised  preibises,  on  default  in  the  payment  of  rent,  and  to 
distrain  personal  property  thereon. 

Litt.  860.  218;  Co.  Litt.  141  b. 

It  is  enough,  however,  at  this  day  to  know  of  rent,  that  it 
is  the  compensationHo  the  proprietor  of  land  for  the  right  to 
occupy  his  land  and  enjoy  its  annual  profits.  That  is  the 
only  rent  known  in  this  country,  at  least  of  modem  origin  ; 
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and  were  it  not  that  the  word  was  formerly  used  to  indicate 
other  things  also,  and  has  come  down  to  us  in  the  books  with 
other  associations  than  those  of  landlord  and  tenant,  it  would 
not  be  necessary  in  a  modem  treatise  of  the  law,  in  thLsr 
country,  to  say  anything  further  about  it. 

The  word  rent  is  derived  from  the  Latin  word  reddo,  which 
is  made  up  of  two  other  Latin  words,  re  and  (2o,  and  means, 
literally,  to  give  back  in  return.  That  Latin  word  has  been 
the  source,  also,  of  a  word  similar  to  rent,  in  most  of  the 
modem  languages  of  Europe.  Its  literal  meaning  makes  the 
word  as  appropriate  to  denote  the  payment  or  compensation 
to  be  yearly  made  for  the  use  of  personal  property,  as  it  is 
for  the  use  of  real  property ;  and  it  has  been  thus  generally 
used  in  England.  The  word  has  no  particular  affinity  to 
feudalism,  except  from  association,  for  it  was  not  original 
with  the  feudal  nations,  but  was  borrowed  by  them  from  the 
Bomans ;  and  when  first  adopted  into  the  English  language, 
was  used  generally  to  characterize  or  denote  any  yearly  pay- 
ment or  compensation  from  one  person  to  another,  made  in 
return  for  the  use  by  the  one  of  the  other's  property  or 
rights,  both  of  real  and  personal  things,  as  well  as  mere 
donations  or  provisions  in  the  form  of  annuities  by  way  of 
gifts  and  settlements.  Thus  the  compensatiou  which  one 
person  undertook  to  pay  to  another,  yearly,  for  the  use  of 
mon^y,  or  as  annual  interest  upon  the  purchase  price  of  any 
kind  of  property,  was  called  rent.  And  yearly  gratuities  to 
wives  and  younger  children,  by  the  proprietors  of  land,  for 
pin-money  and  for  their  support,  were  called  rent. 

So  indiscriminate  a  use  of  the  word  to  things  so  unlike  in 
their  legal  incidents  and  in  the  remedies  which  the  common 
law  provided  for'their  enforcement,  necessitated  a  subdivi- 
sion of  the  things  denoted  rents,  into  classes,  distinguished 
from  each  other  by  different  terms.  Hence  arose  the  classi- 
fication of  rents,  into  rent-service,  rent-chatge  and  rent-seek. 

lient'service  is  the  rent  which  the  tentint  owes  to  his  land- 
lord in  return  for  the  use  of  his  land. .  It  is  not  material  how 
the  rent  is  to  be  paid,  whether  in  labor,  in  products  of  the 
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land,  or  in  money ;  it  is  a  rent-aervice,  wherever  the  partiea 
stand  to  each  other  in  the  relation  of  landlord  and  tenant, 
and  the  rent  is  due  to  the  landlord  for  the  use  of  the  land« 
It  will  not  change  its  classification,  to  express  in  the  lease  a 
condition  of  re-entry  or  a  provision  of  distress  ;  nor  wfll  the 
omission  of  such  provisions  have  any  effect  upon  the  character 
or  classification  of  rent-service.  There  are  some  reported 
decisions  where  it  seeois  to  have  been  supposed  that  a  pro- 
vision of  distress  expressed  in  the  lease,  made  the  rent  a 
rent-charge,  and  it  has  been  so  spoken  of.  But  that  is  an 
erroneous  impression. 

There  are  two  reasons  why  the  term  service  was  appro- 
priately added,  in  order  to  distinguish  this  class  of  rents, 
namely ;  they  were  a  return,  in  the  earlier  ages  of  feudal 
tenures,  made  usually  in  military  services,  or  in  otljer  per- 
sonal services,  which,  in  those  times,  were  regarded  of  a 
lower  character,  as,  for  example,  the  plowing  and  tilling  of 
the  domains  of  the  lord.  Both  were  personal  services,  but 
the  butchering  of  men  in  organized  war,  and  the  plundering 
of  one  tribe  of  men  by  another,  was  looked  upon  as  of 
higher  character  than  tilling  the  soil.  Both,  however,  were 
services,  paid  for  by  the  use  of  land ;  and  when  those 
services  were  commuted  for  money  or  the  products  of  the 
land,  it  was  natural  to  continue  to  designate  them  as  rent- 
service. 

They  were  also  rents  which  the  lord  could  enforce  strictly 
by  ejecting  the  tenant  for  non-performance ;  and  were  thus 
made  personal  services  or  personal  servitudes,  attached  as 
inseparable  incidents  to  the  tenure  of  the  land  ;  and  were, 
for  that  reason,  appropriately  termed  rents-service. 

A  rent-charge  is  usually  defined  in  the  books  as  a  rent 
where  the  .owner  of  the  rent  has  no  future  estate  or  rever- 
sion in  the  land.  That  is,  it  is  a  periodical  payment  which 
may  be  the.  compensation  for  anything  other  than  for  the  use 
of  land  by  the  tenant,  to  his  landlord.  It  must  also  have, 
connected  with  it,  a  contract  provision  that  the  owner  of  the 
rent,  upon  default  of  payment,  may  enter  upon  certain  land, 
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and  distmin  and  appropriate  the  personal  property  thereon 
to  the  payment  of  the  amount  due.  It  is  called  a  rent-charge, 
because  it  is  a  periodical  demand  which  is  said  to  be  charged 
upon  the  laud  by  virtue  of  the  license  to  enter  and  take  perso- 
nal property  thereon.  It  has  no  other  connection  with  land. 
A  reniseck  is  like  a  rent-charge,  except  that  it  lacks  the 
right  to  distrain  ;  and  from  that  fact  it  derives  its  name.  It 
is  reditUB  siccus^  a  barren  or  dry  rent,  because  the  common 
law  furnishes  no  particular  remedy  for  its  collection,  and  the 
parties  have  provided  none  by  their  contract. 

Littleton's  Tenurefl,  $§  214,  216,  '216,  217 ;   WiUiama  on  Real 
Prop.  278. 

The  difference  between  rents  as  thus  classified,  may  be 
better  understood  by  noticing  the  points  of  simftarity,  so  fiBur 
as  any  exist,  and  by  contrasting  the  points  wherein  they  are 
dissinmar. 

There  is  strictly  but  one  point  of  similarity  common  to 
the  three  classes  of  rent,  namely,  their  periodicity.  There  is 
nothing  in  the  word  itself  which  indicates  periodical  pay- 
ments, rather  than  payments  in  gross.  It  has  acquired  that 
qualification,  probably  from  its  association  with  the  annual 
payments  of  the  tenant  to  his  landlord.  Hence,  it  came  to 
be  applied  only  to  periodical  payments ;  and  almost  all 
yearly  payments  were  once  called  rents,  because  of  their 
analogy  in  that  respect  to  the*  rents  of  the  feudal  lord. 

There  was  another  point,  where  there  was  sometimes  a 
similarity,  namely:  a  rent-service  was  always  a  return  for 
the  use  of  real  property.  Sents-charge  and  rents-seek  were 
sometimes  a  return  for  the  use  of  money  loaned,  or  for 
demands  otherwise  contracted.  But  this  was  an  accidental, 
not  a  necessary  feature,  for  such  rents  might  be  mere  gratui- 
ties, or  provisions  made  by  one  person,  for  support  or  settle- 
ment, to  another  person.  It  is  therefore  strictly  true,  that 
the  different  classes  of  rent  are  necessarily  alike  in  only  one 
particular,  and  that  is  in  the  periodical  occurrence  of  the 
obligation.  In  every  other  point  they  may  be  unlike,  and  in 
some  points  they  are  necessarily  so. 
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Second  :  They  are  necessarily  imlike  in  several  points. 

1.  Sent-seryice  is  necessarily  a  compensation  for  the  use 
of  land  by  a  tenant  to  his  landlord.  That  relation  and  that 
purpose  are  indispensable  features  of  its  existence ;  while  a 
rent-charge  and  a  rent-seek  cannot  exist  in  that  relation  and 
for  that  purpose.  They  can  exist  in  any  connection  other 
than  that  of  landlord  and  tenant,  and  for  any  purpose  other 
than  a  compensation  for  the  use  of  land.  The  elements  in 
which  they  respectively  exist  are,  therefore,  distinct  and 
different. 

2.  Rent-service  is  always  incident  to  the  reversion,  that  is,, 
it  necessarily  belongs  to  the  owner  of  the  reversion.  It  has 
no  capacity  to  exist  otherwise.  For  example  :  if  the  owner 
of  land  in  fee  leases  his  premises  for  a  term  of  years,  reserv- 
ing to  himself  an  annual  rent,  and  then  sells  and  conveys  his 
entire  interest  in  the  land  to  a  third  person,  the  rent  reserved 
in  the  lease  for  years  is  due  to  the  purchaser.  It  is  not 
necessary  to  mention  it  as  assigned  in  the  deed  of  sale  and 
conveyance  of  the  land.  Kent-service,  therefore,  can  subsist 
only  as  an  incident  or  accessory  to  the  proprietary  right, 
known  in  the  law  as  the  immediate  reversion  of  the  estate 
from  which  the  rent  is  due  ;  and  it  ''  passes  by  a  grant  of 
such  reversion  without  the  necessity  of  any  express  mention 
of  rent." 

Williams  on  Real  Prop.  202,  208;  see  also  Litt.  S§  228, 229, 572. 

It  is  true  that  the  rent  can  be  separated  from  the  rever 
sion.  The  reversioner  can  assign  the  rent  and  retain  tli6 
reversion  ;  or  he  can  assign  the  rent  to  one  person  and  his 
estate  in  the  land  to  another.  But  the  rent  thus  severed 
from  the  reversion  is  no  longer  a  rerU^ervice.  It  becomes  at 
once  a  rent-seek,  because  the  owner  of  it  is  only  the  assignee 
of  the  personal  contract  of  the  lessee,  and  that  contract  is 
then,  so  far  as  the  assigned  rent  is  concerned,  no  more  than 
any  commercial  contract.  The  assignment  of  the  rent,  inde- 
pendently of  the  reversion,  takes  from  it  its  feudid  character. 
The  assignee  may  sue  the  lessee  for  the  breach  of  his  con- 
tract, and  recover  as  he  could  upon  other  personal  contracts. 
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But  he  would  acquire  none  of  the  rights  and  remedies  which 
the  common  law  gives  to  a  landlord  to  collect  his  rent. 
Thus,  it  is  said  by  Williams,  in  his  work  on  Real  Property, 
270,  that  *'  if  a  landlord  granted  his  seignory,  or  his  rever- 
sion, the  rent-service  which  was  incident  to  it  passed  at  the 
same  time.  But,  if  he  should  haje  attempted  to  convey  his 
rent,  independently  of  the  seignory  or  reversion,  to  which  it 
was  incident,  the  grant  would  have  been  effectual  to  deprive 
himself  of  the  rent,  but  not  to  enable  his  grantee  to  distrain 
for  it.  It  would  have  been  a  rent-seek."  This  was  said  upon 
the  authority  of  Littleton. 

See  §§  225,  226,  227, 228,  572,  of  Littleton's  Tenures. 

« 

It  is  evident,  therefore,  that  a  rentservice  cannot  exist 
except  as  the  incident  of  the  reversion.  It  must  be  due  to 
the  landlord,  and  from  the  tenant,  in  return  for  the  use  of 
the  land.  ^'  This  rent,"  says  Williams,  '*  is  called  in  law  rent- 
service,  in  order  to  distinguish  it  from  other  kinds  of  rent,  to 
be  spoken  of  hereafter,  which  have  nothing  to  do  with  the 
services  anciently  rendered  by  a  tenant  to  his  lord." 

Williams  on  Real  Prop.  199,  200. 

Bents-charge  and  rents-seek  do  not  subsist  as  accessories  to 
the  reversion,  or  to  anything  else.  They  have  an  independ- 
ent existence.  "  So  long  as  rent  is  rent-service,  a  mere  inci- 
dent arising  out  of  the  estate  of  the  payer,  and  belonging  to 
.  the  estate  of  the  receiver,  so  long  may  it  accompany,  as  acces- 
sory, its  principal,  the  estate  to  which  it  belongs.  But  the 
receipt  of  a  rent-charge  is  accessory  or  incident  to  no  other 
hereditament"  '*  The  receiver  and  owner  of  a  rent-chai*ge 
has  no  shadow  of  interest  beyond  the  annual  payment,  and 
in  the  abstract  right  to  this  payment  his  estate  in  the  rent 
consists." 

Williams  on  Real  Prop.  278. 

Bents-seck  are  the  same  as  rents-charge,  with  the  power 
to  distrain  omitted. 

Id.  278. 

* 

3.  The  common  law  gave  to  the  owner  of  the  reversion  the 
right  to  distrain  independently  of  any  provision  for  distress 
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in  the  lease.  It  was  not,  however,  a  remedy  origmally 
belonging  to  the  common  law  system  of  tenures,  but  is  said, 
by  some  authors,  to  have  been  adopted  from  the  civil  law. 
At  common  law,  originally,  the  landlord  could  use  his  remedy 
of  re-entry  in  the  first  instance.  That  soon  came  to  be 
regarded  as  too  severe  to  be  applied  in  the  first  instance  in 
all  cases ;  and  the  right  to  distrain  was  adopted,  not  as  a 
substituted  remedy,  but  as  a  preliminary  one,  and  the  land- 
lord was  required  thereby  first  to  exhaust  the  personal  pro- 
perty, to  be  found  upon  the  premises,  before  he  could  proceed 
to  re-enter  and  terminate  the  estate. 

Upon  that  subject  it  is  said  by  Watkins,  in  his  Treatise  pn 
Conveyancing,  176,  that  "the  rigor  of  the  feudal  law,  with 
respect  to  forfeiture,  in  the  cases  of  non-payment  of  rent,  was 
soon,  however,  abated.  It  was  thought  unreasonably  severe 
to  insist  on  forfeiture  for  non-payment  of  rent  at  the  very  day 
on  which  it  was  reserved,  and  the  law  of  distress  was,  there- 
fore, adopted  from  the  civil  code.  But,  as  the  distress  was 
merely  a  substitute  for  the  feudal  forfeiture,  it  follows  that 
it  could  only  take  place  where  that  was  allowed.  If  a  per- 
son  had  no  right  of  Lerter.  therefore,  as  in  the  caees  where 
the  lands  out  of  which  the  annual  payment  was  to  issue  had 
not  moved  from  him,  or  where  he  had  parted  with  his  ulti- 
mate property  in  the  lands  which  had  originally  moved  from 
him,  there  could  be  no  forfeiture  to  him  of  the  lands  or  tene- 
ments, and  consequently  he  could  not  be  entitled  to  a  distress 
which  was  merely  substituted  for  the  former  remedy." 

Lord  Kames,  however,  in  his  Historical  Tracts,  No.  4,  traces 
the  deduction  of  the  remedy  of  distress  in  a  different  way. 
If  his  views  are  correct,  it  was  not  borrowed  from  the  civil 
law,  but  grew  out  of  the  condition  of  the  different  persons 
who  composed  feudal  society  in  its  early  stages.  From  his 
own  concessions,  his  views  are  speculative,  although  very 
plausible,  and  quite  as  probable  as  the  idea  that  distress  was 
adopted  from  the  civil  law.  Both  theories  are  necessarily 
speculative,  for  it  is  generally  conceded  that,  in  the  language 


BENT-SERYICE,  BENT-CHABGE  AND  BENT-SEGK.     561 

of  Lord  Karnes,  '*  the  remedy  obtained*  so  early  in  our  law 
that  we  have  no  memorial  of  its  original  with  us." 

He  deduces  the  origin  of  distress  for  rent  in  this  way.  He 
says :  *'  Lands  originally  were  occupied  by  bondmen,  who 
themselves  were  the  property  of  the  landlords,  and  conse- 
quently were  not  capable  to  hold  any  properly  of  their  own." 
He  represents  these  bondmen  as  indolent  and  careless,  so 
that  it  was  necessary  to  work  them  under  overseers,  who 
were  freemen.  And  he  continues :  '*  This  made  it  eligible 
to  have  a  freeman  to  manage  the  farm,  who  probably  at  first 
got  some  acres  set  apart  to  him  for  his  maintenance  and 
wages.  But  this  not  being  a  sufficient  spur  to  industry,  it 
was  found  a  salutary  measure  to  assume  this  man  as  a  partner, 
by  communicating  to  him  a  proportion  of  the  product  in 
place  of  wages,  by  which  he  came  to  manage  for  Ins  own 
interest  as  well  as  that  of  his  master.  The  next  step  had 
still  a  better  effect,  entitling  the  master  to  a  yearly  quantity 
certain,  and  the  overplus  to  remain  with  the  servant.  By 
this  contract,  the  benefit  of  the  servant's  industry  accrued 
wholly  to  himself,  and  his  indolence  or  ignorance  hurt  him- 
self alonei  One  farther  step  is  necessary  to  bring  this  con- 
tract to  its  due  perfection,  which  is  to  give  the  servant  a  lease 
for  years,  without  which  he  is  not  secure  that  his  industry 
will  turn  to  his  own  profit*  By  a  contract  in  these  terms  he 
acquired  the  name  of  tenant,  because  he  was  entitled  to  hold 
the  possession  for  years  certain.  According  to  this  deduc- 
tion, which  is  supported  by  the  nature  of  the  thing,  the  tenant 
had  only  a  claim  by  virtue  of  the  contract  for  that  part  of 
the  product  he  was  entitled  to.  He  had  no  real  lien  to  found 
upon  in  opposition  to  his  landlord's  property.  The  whole 
fruits,  as  para  soli,  belonged  to  the  landlord,  while  growing 
upon  the  ground ;  and  the  act  of  separating  them  from  the 
ground  could  not  transfer  the  property  from  him  to  his  ten- 
ant ;  neither  could  payment  of  the  rent  transfer  the  property 
.  of  the  remaining  fi^ts  without  actual  delivery.  It  is  true 
the  tenant,  empowered  by  the  contract,  could  lawfully  apply 
this  remainder  to  his  own  use ;  but  still,  while  upon  the 

36 
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ground,  it  was  the  landlord's  property,  and  for  that  reason, 
as  we  shall  see  afterwards,  lay  open  to  be  attached  for  pay- 
ment of  the  landlord's  debts." 

Having  thus  ti*aced  the  custom  of  the  times,  the  conclusion 
is  plausibly  arrived  at,  as  follows  :  **  No  man  needs  the  autho- 
rity of  a  judge  to  lay  hold  of  his  own  goods.  There  could 
not  be  a  scruple  about  this  privilege,  while  rents  were  paid 
in  kind ;  and  landlords,  authorised  by  custom,  proceeded 
in  the  same  train  when  money  rent  was  introduced,  without 
adverting  to  the  difference." 

This  deduction  of  the  remedy  of  distress  seems  more  plau- 
sible than  the  theory  of  its  adoption  from  the  civil  law,  for 
this  reason  :  It  has  been  a  general  principle  of  the  common 
law  that  no  person  could  be  deprived  of  his  property  except 
by  due  process  of  law  ;  and  generally  any  process  that  could 
be  issued  by  an  individual,  without  the  aid  of  a  judicial  or 
ministerial  officer,  would  not  be  due  process  of  law,  within 
that  principle.  That  right  in  an  individual  cannot  exist  con- 
sistently with  the  common  law  principles,  except  in  the  case 
of  a  landlord  against  his  tenant,  where  it  is  deducible  from 
feudal  customs ;  and  therefore  this  right  of  distress,  as  a 
common  law  remedy  for  the  collection  of  rents,  was  confined 
to  rent-service.  Bent-service  was  a  privileged  demand, 
because  it  belonged  to  the  privileged  class,  the  landlords,  in 
connection  with  their  rights  of  property  in  land,  upon  which 
their  exclusive  privileges  rested.  Other  demands  and  other 
classes  of  creditors  were  provided  by  the  common  law  with 
no  such  remedy.  They  could  only  be  made  to  approximate 
thereto  by  an  agreement  on  the  part  of  the  debtor  that,  upon 
a  certain  contingency,  the  creditor  D[iight'  enter  upon  the 
debtor's  premises  and  take  and  appropriate  personal,  pro- 
perty thereon  to  the  payment  of  his  demand,  by  selling  and 
applying  the*  proceeds  of  the  sale  to  that  purpose,  or  other- 
wise, as  the  parties  might  agree.  The  common  law  enforced 
such  agreement,  or  rather  allowed  it  to  operate  as  a  personal 
license,  which  might  be  suocessfully  interposed  in  defence  to 
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an  action  of  trespass  for  entering  upon  the  premises  and 
doing  what  the  agreement  specified  might  be  done. 

4.  This  inequality  of  the  law  in  favor  of  the  landlord  class 
of  creditors  continued  to  exist  in  England  until  the  reign  of 
George  the  Second.  It  was  then  provided  by  statute  as  fol- 
lows :  "  Whereas,  the  remedy  for  recovering  rents-seek,  rents 
of  assize  and  chief  rents  are  tedious  and  difficult,  after  June 
24th,  1781,  every  person  may  have  the  like  remedy  by  dis- 
tress, and  by  impounding  and  selling  the  same,  in  cases  of 
rent-seek,  rents  of  assize  and  chief  rents;  sA  in  case  of  rent 
reserved  upon  leases." 

4  G«o.  II,  ch.  28,  $  5. 

Bents-charge  were  not  embraced  in  the  statute,  but  left  to 
the  contract  remedy  as  before  the  statute.      ^ 

See  Barton  on  Real  Prop.  §  1067;  Smith  on  Heal  and  Personal 
Prop.  10. 

« 

It  has  sometimes  been  assumed  that  the  English  statute 
placed  all  the  classes  of  rent  on  the  same  footing,  as  to  the 
remedies  for  collection.  But  that  idea  is  erroneous.  The 
statute  referred  to,  made  no  advances  in  that  respect,  except 
in  the  remedy  of  distress.  The  landlord  still  held  exclusive 
right  to  his  privilegved  remedy  of  re-entry.  Indeed,  it  was 
provided  in  the  same  statute,  that  in  all  cases  between  land- 
lord and  tenant,  as  often  as  it  should  happen  that  one-half 
year's  rent  should  be  in  arrear,  and  the  landlord  or  lessor  to 
whom  the  rent  was  due,  had  right  by  law  to  re-enter  for  the 
non-payment  thereof,  such  landlord  or  lessor  might,  with- 
out any  formal  demand  or  re-entry,  serve  a  declaration  in 
ejectment  for  the  recovery  of  the  demised  premises.  The 
preliminary  remedy  of  distress  was  dispensed  with,  and  the 
landlord  was  allowed  to  exercise  his  right  of  re-entry  by 
commencing  an  action  of  ejectment  without  preliminary  steps 
by  way  of  note  or  warning  to  the  tenant  It  sterns  to  have 
been  a  compromise  between  the  privileged  and  some  of  the 
.  unprivileged  classes,  by  which  the  former  agreed  to  give  the 
Matter  the  remedy  of  distress  in  exchange  for  being  relieved 
of  it  themselves,  and  being  allowed  to  resort  to  their  original 
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and  severer  remedy  of  re-entry  in  the  first  instance,  without 
the  embarrassing  ceremony  of  demanding  the  rent. 

The  privileged  class  were  more  successful  in  New  York, 
in  1846,  for  they  procured  the  abolition  of  distress  for  rent 
and  the  right  to  resort  to  the  remedy  of  re-entry  in  the  first 
instance,  without  yielding  anything  to  the  unprivileged  class. 
— {Laws  of  1846,  cA.  274.)  In  cases  where  it  was  so  pro- 
vided in  their  leases  that  they  could  re-enter  only  ^^  in  default 
of  a  sufficiency  of  goods  and  chattels  whereon  to  distrain  for 
the  satisfaction  of  any  rent  due,"  they  were  relieved  of  that 
embarrassing  provision,  and  merely  required  to  serve  a 
fifteen  days'  notice  in  the  place  of  it.  The  landlords  thus 
secured  the  absolute  right  of  re-entry,  as  well  in  those  cases 
where  no'  condition  of  re-entry  for  want  of  sufficient  distress 
was  to  be  found  in  their  leases,  as  in  those  where  such  con- 
dition did  exist.  It  seems  to  have  been  supposed  that  it  was 
more  humane  to  throw  a  tenant  and  his  family  and  goods 
outdoors  for  his  failure  to  pay  a  few  dollars  rent,  than  it  was 
to  take  and  sell  surplus  chattels  sufficient  to  pay  it.  It  is 
possible  that  it  may  have  been  mistaken  as  a  measure  calcu- 
lated to  benefit  the  poorer  classes  of  tenants.  But  it  was  in 
fact  taking  from  them  what  had  been  gained  over  feudalism 
as  it  existed  in  the  middle  ages.  It  left  the  landlords  with 
a  power  as  arbitrary  to  oppress  their  poor  tenants,  and  the 
tenants  as  destitute  of  the  means  of  protection,  as  it  was  pos- 
sible to  be  left.  If  it  has  not  resulted  in  oppression,  it  is 
because  there  were  no  tenants  so  poor  as  to  be  exposed  to 
the  power  of  then*  landlords,  or  no  landlords  so  base  as  to 
exercise  the  power  oppressively. 

It  must  not  be  understood,  however,  that  the  remedy  of 
distress,  abstractly  considered,  has  any  claims  to  a  place  among 
liberal  and  civilizad  institutions.  It  partakes  of  that  charac- 
ter only  in  comparison  to  the  still  more  oppressive  remedy 
of  re-entry.  To  allow  a  party  to  distrain  i»  to  allow  him  to 
act  as  judge  and  magistrate  in  his  own  case,  without  even 
giving  to  his  adversary  the  right  of  being  first  heard  in  his 
defence.    It  accords  better  with  modem  ideas  to  conmiit 
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such  powers  to  public  officers  and  to  a  respousible  official 
administration,  than  to  leave  it  in  individual  hands. 

It  has  been  held  in  some  of  the  States  that  the  remedy  of 
distress  was  so  inconsistent  with  our  political  institutions  that 
It  could  not  exist  in  this  country.  It  was  decided  in  North 
Carolina,  in  the  year  1800,  in  the  case  of  Dalcleish  v.  Grandy^ 
Cameron  &  Norwood^s  Rep.  22,  that  the  common  law  remedy 
of  disti*es8  for  rent,  and  the  laws  of  England  regulating  the 
same,  were  not  in  force  in  that  State ;  and  the  right  of  a 
landlord  to  distrain  for  rent  due  from  his  tenant  was  denied 
upon  that  ground.  It  was  said  by  one  of  the  judges,  that,  '*  if 
this  mode  of  proceeding  had  ever  been  sanctioned  by  custom 
before  the  revolution,  it  is  utterly  irreconcilable  with  the 
spirit  of  our  free  republican  government.  Justice'  does  not 
make  a  distinction  in  favor  of  a  creditor  whose  debt  arises 
from  the  lease  of  laud,  rather  than  that  of  him  who  has  hired 
a  chattel."  By  another  judge  it  was  remarked  in  the  same 
case,  that  *'  no  such  remedy  for  the  recovery  of  rent  as  is 
attempted  to  be  used  in  the  present  case,  is  known  in  this 
State,  and  is  contrary  to  the  spirit  of  our  laws  and  govern- 
ment, and  cannot  be  supported." 

Similar  views  of  the  remedy  of  distress  were  expressed  by 
the  comt  in  South  Carolina,  in  the  case  of  Youngblood  v. 
.  L<yu>ry,  2  M'Cord^  89. 

In  New  York  the  common  law  remedy  of  distress  was 
adopted  and  remained  in  force  until  1846,  when  it  was 
abolished.  It  was,  however,  at  an  early  day,  restrained  by 
1;he  enactment,  substantially,  of  the  English  statutes,  which 
were  passed  .at  different  times  for  the  purpose  of  restraining 
landlords  from  oppressing  their  tenants,  as  they  had  been 
enabled  to 'do  under  common  law  customs. 

See  1  R.  L.  484. 

The  right  of  distress  seems  to  have  been  still  further 
restrained  in  the  Revised  Statutes. — (2  /?.  S.  504,  §  24.) 
The  section  cited  was  held  to  limit  the  right  to  those  cases 
where  the  rent  was  a  fixed  sum  of  money,  or,  if  payable  in 
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any  other  way,  where  the  parties  had,  in  their  contract  of 
lease,  fixed  the  value  in  money. 

Yalentine  v.  JackAon,  9  Wen.  805. 

But  the  English  act  which  gave  the  right  to  distrain  for 
rent-^eckj  seems  never  to  have  been  enacted  in  New  York  or 
in  any  of  the  other  States. 

It  is  indeed  a  summary  remedy,  which  would  seem  to  be 
beyond  the  scope  of  legislative  power  in  this  country,  for  any 
purpose  other  than  to  enable  the  landlord  to  collect  his  rent. 
It  would  not  be  due  process  of  law,  whereby  a  person  can  be 
deprived  of  his  property,  within  the  provision  of  the  bill  of 
rights  common  to  all  the  States,  except  as  to  the  rights  of  the 
tenant  in  that  respect  in  relation  to  his  landlord,  when  the 
demand  was  rent ;  and  if  the  views  expressed  in  another 
chapter  are  correct,  that  the  constitutional  provision  declaring 
that  neither  slavery  nor  involuntary  servitude  shall  exist  in 
the  United  States,  has  so  entirely  eradicated  the  feudal  prin- 
ciple, that'  landlords  can  no  longer  have  privileged  rights, 
demands  of  rent  are  not  now  an  exception. 

The  general  principle  here  stated  has  been  applied  by  the 
court  of  appeals  in  the  recent  case  of  Rockwell  v.  Ntariiig, 
S5  Jf.  Y.  302.  By  tl^e  application  of  that  principle^  the 
court  decided  that  the  act  of  the  New  York  legislature,  of 
the  session  of  1862,  entitled  "  An  act  to  prevent  animals  from 
running  at  large  in  the  public  highways,"  was  unconstitu- 
tional. The  point  of  the  decision  was  that  that  part  of  the 
act  which  authorized  one  person  to  take  and  sell  the  cattle 
of  another  person,  beeause  they  might  be  trespassing  upon 
the  lands  of  the  person  taking  them,  was  in  conflict  with  the 
provision  of  the  constitution  that  secures  to  individuals  the 
rights  of  property.  It  was  held  not  to  be  due  process  of  law 
within  that  provision. 

It  was  said  by  Porter,  J.,  that  "  the  legislature  transcends 
the  limits  of  its  authoritv  when  it  enacts  that  one  citizen  may 
take,  hold  and  sell  the  property  of  another  without  judicial 
process,  and  without  notice  to  the  owner,  as  a  mere  penalty 
for  a  supposed  private  mjuiy.     Such  an  enactment  is  within 
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the  tenns  and  intent  of  the  provision  in  the  bill  of  rights, 
that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law."  ' 

The  term  rent  seems  never  to  have  been  applied  in  New 
York  to  anything  except  what  was  understood  by  the  parties 
at  the  time,  to  be  the  rent  of  the  common  law  from  a  tenant 
to  his  landlord.  The  rents  which  have  been  characterized  by 
the  courts  in  DePeyster  v.  Michaeh  cmd  other  similar  cases, 
as  rents^harge  and  rents-seek,  were  understood,  when  created, 
to  be  rents-service.  The  change  in  that  respect,  which  they 
have  undergone  in  the  eyes  of  the  law,  has  been  wholly  the 
result  of  the  decisions,  that  the  instruments  containing  the 
rents  were  assignments,  in  their  legal  operation  and  effect, 
and  not  leases,  as  the  parties  who  made  them  evidently  sup- 
posed they  were.  Hence  they  are  decided  to  be  rents-charge 
and  rents-seek ;  and  as  a  consequence,  not  subject  to  the  com- 
mon law  remedy  of  distress  for  rent.  It  was  so  expressly 
declared  in  the  case  of  Van  Rensselaer  v.  Hays^  19  N.  Y.  76. 

Not  b^ing  subject  to  the  common  law  remedy  of  distress, 
that  class  of  demands,  called  rents,  were  not  subject  to  distress 
at  all.  It  will  not  be  pretended  that  they  were,  in  cases 
where  no  contract  provision  of  distress  existed.  And  the 
contract  provision  could  not  operate  except  as  a  personal 
contract  between  the  parties  who  made  it,  and  then,  at  most, 
only  as  a  license  to  do  what  was  agreed  might  be  done,  which 
license  must  be  regarded  as  revocable  by  the  party  who 
made  it.  It  cannot  be  pretended  that  such  contract  remedies 
are  due  process  of  law,  within  the  meaning  of  the  bill  of 
rights.  No  person  can  by  his  agreement  except  his  property 
from  the  protection  secured  to  him  by  law,  any  more  than 
he  con  except  his  life  or  his  personal  liberty  from  the  same 
protection.  Much  less  can  he  except  from  that  protection 
the  property  of  others,  who  may  succeed  him  in  the  owner- 
ship of  a  particular  piece  of  land.  Hence  contract  provisions 
of  distress  in  this  country  cannot  bestow  the  right  to  distrain, 
unless  the  contract  of  a  tenant  to  his  landlord  may  be  an 
exception. 
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Bents-charge  and  renta-seck  belong  to  the  period  of  feudal 
society  in  England,  when  commercial  transactions  first  began 
to  take  place  between  individuals.  Dealings  in  personal  pro- 
perty were  then  put  as  nearly  in  the  feudal  form  as  they  could 
be,  because  there  was  nothing  else  to  pattern  after.  Business 
customs  then  run  in  no  other  channel.  That  age  was  so  far 
outgrown  when  this  country  was  settled,  that  it  had  not  life 
enough  left  to  extend  across  the  ocean.  Men  then  bought  and 
sold  property,  and  borrowed  money,  and  as  evidence  of  their 
transactions  made  bonds  or  notes  to  pay  interest,  not  rent, 
and  the  principal  by  installments  or  in  gross,  at  periods^ 
named.  Consequently,  no  relics  of  rent-charges  and  rent* 
seeks  are  to  be  found  in  the  drifts  made  by  society  in  this 
country,  unless  Pennsylvania  and  New  Jersey  may  be  excep- 
tions to  a  small  extent 

As  before  remarked,  the  specimens  exhumed  in  New  York, 
which  the  courts  have  named  rent-charges  and  rent-seeks, 
were  of  different  origin.  They  were  originally  feudal,  or 
intended  to  be,  and  it  is  not  pretended  that,  in  living  shape, 
if  they  ever  had  life,  they  were  otherwise  than  feudal.  They 
ai*e  now  pronounced  to  be  rents-chai^e  and  rent«-seck,  merely 
because  fossilization  has  made  them  so.  While  it  is  evident 
that  those  by  whom  they  have  been  so  labeled,  have  been  so 
at  fault  in  their  antiquarian  researches,  that  they  have  not 
really  known  the  one  specimen  from  the  other ;  for  in  setting 
them  up,  they  have  undertaken  to  breathe  into  them  life  and 
the  loathsome  energy  which  distinguished  the  feudal  mon- 
strosities of  the  Saurian  period  of  feudalism,  the  middle  ages. 

The  nearest  approximation  that  has  been  made  to  a  rent- 
charge  in  this  country,  is  a  chattel  mortgage.  It  will  be  seen 
upon  looking  into  the  books  of  forms  that  the  one  is  substan- 
tially a  copy  of  the  other,  with  only  one  important  difference, 
namely,  the  distress  contract  does  not  pretend  to  operate  as 
a  sale  of  any  named  chattels,  or  of  chattels  generally,  unnamed. 
It  merely  undertakes  to  allow  or  permit  the  grantee  to  enter 
upon  certain  premises  and  take  and  appropriate  personal  pro- 
perty there  found.    While  the  chattel  mortgage  contaract 
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undertakes  to  operate  in  the  first  place  as  a  bill  of  sale  of 
certain  chattels  named ;  and  the  license  to  enter  upon  the 
premises  is  limited  to  the  taking  and  appropriating  of  the 
property  so  named  in  the  bill  of  sale.  The  mortgage  is  valid 
and  effectual,  because  of  the  bill  of  sale,  while  the  contract 
of  distress  would  not  be  valid  and  effectual,  in  this  country, 
for  the  want  of  it,  for  the  reasons  before  given. 

In  England,  a  rent-charge-  to  a  man  and  his  heirs,  without 
any  other  limit  named,  is  known  as  an  hereditament  To 
distinguish  it  from  the  grant  of  an  estate  in  fee  of  lands,  it  is 
called  an  incorporeal  hereditament,  while  the  estate  in  fee  in 
the  land  is  known  as  a  corporeal  hereditament.  They  are 
alike  in  the  single  point,  that  both  are  descendible  and  devi- 
sable,  and  unlike  in  every  other  particular.  This  is  men- 
tioned because  this  simple  «point  of  similarity  will  be  found 
to  be  the  basis  of  several  elaborate  arguments  in  the  cases 
decided  in  New  York,  which  have  been  hereinbefore  cited, 
proving,  as  it  is  claimed,  that  a  rent-charge  is  real  estate.  A 
summary  of  Ithe  argument  is,  that  an  estate  in  fee  in  land, 
being  a  hereditament,  is  real  estate ;  therefore,  a  rent-charge 
in  fee,  being  a  hereditament,  is  also  real  estate. 

There  are  precedents  to  be  found  for  that  mode  of  atga> 
ment  in  the  text-books  on  logic,  where  the  schoolmen  used 
to  find  no  trouble  in  coming  to  the  conclusion  that  an  ostrich 
was  a  man,  because,  like  man,  he  walked  on  two  legs ;  and 
other  like  conclusions,  between  things  wholly  unUke,  from  a 
siagle  poiot  of  similarity. 

SECTION    IV. 

WikSTE.  THE  GENERAL  BIGHTS  OF  A  TENANT  TO  THE  CROPS. 
SOME  EXCEPTIONAL  BIGHTS,  AND  WHAT.  BETOND  THAT,  IB 
WASTE. 

Ordinarily,  when  there  is  no  provision  in  the  lease  to  the 
contrary,  the  tenant  in  possession  of  lands  for  agricultural 
purposes,  has  a  right  to  the  productions  growing  thereon, 
which  are  or  may  be  properly  distinguished  as  the  crops. 
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planting,  the  whole  thing,  seed,  stalk,  root  and  branch,  belong 
to  the  tenant.  Of  the  things  which  are  perennial,  or  penna* 
nently  attached  to  the  premises,  as,  for  example,  fruit  trees 
and  the  like,  the  tenant  has  a  right  to  the  crop  or  fruit 
thereof,  annually  produced.  Beyond  the  things  thus  gener- 
ally designated,  he  has  no  general  rights  to  the  premises, 
except  the  right  of  occupation.  But  he  has,  in  addition 
thereto,  some  exceptional  rights,  known  in  the  law  as  the 
right  to  estovers  or  botes. 

The  word  estovers  denotes  the  right  to  take  so  much  of 
the  wood  and  timber  of  the  premises  as  may  be  necessary  for 
fuel,  for  the  use  of  the  tenant  and  his  family  while  in  posses- 
sion of  the  premises,  and  so  much  as  may  be  necessary  for 
keeping  the  buildings  and  fences  thereon  in  suitable  repair. 
The  word  bote  is  used  synonymously  with  estovers;  bote 
being  a  Saxon  word,  and  estovers  French. 

This  class  of  rights  is  subdivided  into  house-bote,  plough- 
bote  and  hay-bote.  House-bote  is  a  sufficient  quantily  of 
timber  and  wood  to  repair,  and  bum  in,  the  house,  and  is 
sometimes  called  fire-bote.  Plough-bote,  or  cart-bote,  as  it 
is  sometimes  called,  denotes  the  timber  necessary  to  be  used 
in  making  and  repairing  such  implements  of  husbandry  as  may 
be  required  for  working  the  farm.  And  hay-bote  is  such  as 
is  necessary  for  repairing  fences. 

2  Bl.  Com.  85;  Co.  Litt.  41  b;  4  Kent,  78}  Jackson  «.  Brown- 
son,  7  John.  R.  286;  Smith  on  Real  and  Personal  Prop.  988. 

Bams,  sheds  and  other  outbuildings  upon  the  premises 
must  be  repaired  when  it  is  necessary,  and  come  in  for  the 
requisite  share  of  botes.  K  the  tenant  goes  beyond  these 
general  i^d  exceptional  rights,  in  his  use  and  occupation  of 
the  premises,  he  is  guilty  of  waste. 

In  other  words,  the  law  imposes  upon  certain  classes  of 
tenants,  duties  and  obligations  touching  the  manner  of  treat- 
ing and  using  the  premises,  whenever  those  duties  and  obli- 
gations are  not  expressly  specified  in  the  contract  of  lease. 
These  obligations  upon  the  tenant  restrain  him  from  the  com- 
mission of  certain  acts,  and  enjoin  upon  him  the  performance 
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of  others.  For  examples:  He  is  restrained  from  tearing 
down  or  destroying  the  buildings  on  the  premises,  which 
would  be  an  act  of  commission  ;  and  he  is  enjoined  not  to 
suffer  them  to  decay  for  the  jrant  of  care,  which  would  be  an 
act  of  omission. 

The  subject  naturally  arranges  itself  under  three  subdivi- 
sions :  First,  what  acts  constitute  waste ;  second,  who  can 
be  guilty  of  waste ;  third,  against  whom  the  guilt  can  be 
incurred. 

FiBST  :  What  acts  constitute  loaste* 

Waste  is  defined  by  Blackstone,  as  '^  a  spoil  or  destructiou 
in  houses,  gardens,  trees,  or  other  corporeal  hereditaments 
to  the  disherison  of  him  that  hath  the  remainder,  or  rever- 
sion in  fee  simple  or  fee  tail." 

2  Bl.  Com.  284. 

It  is  defined  by  Cruise,  as  the  destruction,  by  certain  ten- 
ants, of  "  those  things  which  are  not  included  in  the  tempo- 
porary  profits  of  the  land ;  because  that  would  tend  to  the 
permanent  and  lasting  loss  of  the  person  entitled  to  the 
inheritance." 

1  Graiae  Dig.  118;  see  alBo,  Jackson  v.  Brownson,  7  John.  R. 
285.  286. 

In  other  words,  it  is  a  permanent  injury  to  the  premises, 
resulting  from  the  wrongful  act,  or  culpable  negligence,  of 
the  tenant  in  possession,  for  life  or  for  years,  to  the  injury  of 
a  party  who  is  entitled  to  the  ulterior  estate  in  fee  of  the 
same  premises. 

The  act  may  consist  in  injury  to  the  buildings,  or  to  the 
fences  and  other  fixtures,  to  the  trees  and  shrubbeiy,  or  to 
the  displacement  and  change  of  the  earth  itself :  In  short, 
anything  which  results  in  a  lasting  injury  to  the  substance 
of  the  premises,  or  to  the  things  which  go  to  make  up  the 
premises,  is  waste,  when  the  thing  from  which  the  results 
follow,  is  the  wrongful  act  or  culpable  neglect  of  the  tenant 
of  the  temporary  estate,  or  temporary  interest 

Waste  is  more  than  an  ordinary  trespass  quare  clausum 
freffitf  because  it  consists  of  injury  to  the  land  itself,  or  to 


572  THB  LAW  or  REAL  FBOPKBTT. 

its  pennanent  fixtures,  as  distinguished  from  injury  to  those 
things  which  are  merely  the  temporary  profits  of  the  land. 

In  some  respects,  it  is  less  than  trespass  gvare  daumm 
f  regit  The  guilty  party  has,  during  the  time  the  wrong  is 
being  committed,  the  right  to  the  possession  of  the  premises. 
It  difiers  from  trespass,  also,  in  the  fact  that  the  guilt  may 
result  from  acts  of  omission,  as  well  as  from  acts  of  oom« 
mission. 

Waste  may,  therefore,  be  defined  as  the  'wrongful  injury 
resulting  to  the  land  itself,  or  to  things  permanently  attached 
thereto,  or  permanently  growing  thereon,  from  either  acts  of 
commission  or  acts  of  omission,  by  a  party  who  has  an  estate 
leas  than  a  fee,  against  the  party  who  has  the  ulterior  and 
superior  right  m  fee,  either  as  reversioner  or  remainder-man. 

Hence  waste  is  divided  in  the  books  into  two  classes,  dis- 
tinguished, the  one  class  as  yoluntary  or  conunissive,  and  the 
other  as  negligent  or  penniasive. 

Yoluntaiy  waste  is  of  an  aggressive  character,  consisting 
of  some  act  of  commission,  as  the  cutting  down  or  destroying 
of  timber  trees,  the  pulling  down  of  houses,  or  buildings  of 
any  kind,  the  opening  and  working  of  mines,  the  removal 
of  the  soil,  or  the  changing  the  established  course  of  hus- 
bandly. 

It  must,  however,  be  understood  that  everything  which 
may  be  an  injury  to  the  inheritance  is  not  waste.  In  addition 
to  the  injury,  the  thing  done  must  be  inconsistent  with  the 
rights  of  the  tenant  in  possession.  Thus,  not  every  cutting 
of  wood  and  timber  constitutes  waste.  The  general  doctrine 
of  the  law  upon  this  point  was  stated  by  Spencer,  J.,  in 
Jackaon  v.  Broumsorij  7  John.  236.  He  said :  "  Every  ten* 
ant  has  certain  rights  under  his  lease.  Unless  restrained  from 
cutting  wood  altogether,  he  has  a  right  to  house-bote,  fire- 
bote,  plough-bote  and  fence-bote.  For  the  purposes  of  fbel, 
he  is  bound  first  to  take  the  dry,  fallen  and  perishing 
wood ;  for  the  purposes  of  erecting  necessary  buildings,  he 
has  a  right  to  fell  timber,.and  so  for  other  botes ;  but  I  insist 
thati  according  to  the  common  law  of  England,  no  tenant  can 
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cat  down  timber,  Ac.,  or  clear  land  for  agiicultoral  purposes ; 
and  that  the  quantity  of  timber  cut  down  never  enters  into 
the  consideration  whether,  waste  has  or  has  not  been  com- 
mitted, but  that  it  is  always  tested  by  the  fact  of  cutting  tim- 
ber, without  the  justifiable  excuse  of  having  done  it  for 
house-bote,  fire-bote,  plough-bote  or  fence-bote.  A  single 
tree  cut  down,  without  justifiable  cause,  is  waste  as  efiectually 
as  if  a  thousand  had  been  cut  down ;  and  the  reason  is  this, 
that  such  trees  15elong  to  the  owner  of  the  inheritance,  and 
the  tenant  has  only  a  qualified  property  in  them  for  shade 
and  shelter/' 

The  fact  that  the  land  was  not  wood  land  when  the  tenant 
of  the  particular  interest  acquired  the  right  of  possession, 
but  was  allowed  to  grow  up  to  wood  while  in  his  posses- 
sion, will  not  give  him  the  right  to  cut  it  for  sale. 

Thus  in  the  case  of  Clark  v.  HoldeUj  7  Gray,  8,  lands  were 
set  off  to  the  widow  as  her  dower,  a  portion  of  which  were  pas- 
ture lands.  She  took  possession  and  allowed  the  pasture  lot 
to  grow  up  to  wood.  Twenty-five  years  after  taking  posses- 
sion, she  had  the  wood  cut  and  sold.  It  seems  to  have  been 
proved,  or  conceded  in  the  case,  that  the  cutting  of  the  wood 
was  done  for'  the  purpose  of  restoring  the  land  to  pasture, 
and  was  consistent  with,  if  not  required  by,  good  husbandry. 
But  yet  it  was  decided  to  be  waste. 

That  would  seem  to  be  an  extreme  case,  and,  at  first  view, 
may  appear  to  have  been  wrongly  decided.  A  little  reflec- 
tion, however,  will  be  convincing  that  it  could  not  have  been 
decided  otherwise,  consistently  with  principle.  The  wood 
and  timber  growing  on  the  land  were  a  substantial  part  of 
the  land,  and,  as  such,  belonged  to  the  owner  in  fee.  True, 
the  tenant  in  dower  had  allowed  it  to  grow  where  she  was 
not  under  obligations  to  allow  it ;  yet  that  fact  could  not 
take  from  the  owner  in  fee  his  right  of  property  and  vest  it 
in  her.    The  trees,  when  grown,  were  a  part  of  the  freehold. 

The  same  principle  was  proclaimed  in  DennM  v.  Dennetty 
43  N.  H.  500.  So  in  Web^  v.  W^Her,  88  N.  H.  21,  it 
was  held  that  '*  timber  and  wood  standing  and  growing  on 
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land  is,  in  contemplation  of  law,  part  of  the  land  itself  When 
land  is  conveyed,  the  wood  and  timber  growing  on  it  are 
conveyed  as  parcel  of  it.  The  wood  is  not  a  product  of  the 
thing  conveyed  ;  it  does  not  issue  out  of  the  thing  conveyed, 
in  the  nature  of  a  crop  or  of  increase.  Tenant  for  life  may 
take  wood  for  his  necessary  fires,  and  timber  for  repairs ; 
otherwise  he  could  not  use  and  enjoy  bis  estate.  But  the 
use  of  the  land,  the  control  and  enjoyment  of  the  land  for 
life,  imply  no  power  to  dispose  of  the  wood  and  timber  for 
other  purposes,  any  more  than  to  sell  off  the  buildings  or  the 
soil  itself." 

In  that  case  tiie  doctrine  of  waste  was  stated  as  follows  : 
<'  The  general  principle  governing  the  question  is,  that  the 
tenant  shall  not  be  permitted  to  do  any  act  of  permanent 
injury  to  the  inheritance,  except  to  take  his  reasonable 
estovers." 

Whether  the  doctrine  proclaimed  by  tlie  court,  \n  Jackson 
V.  Broumsofiy  7  John.  236,  before  cited,  and  repeated  in 
Kidd  V.  Dennison,  6  Barb.  13,  and  in  other  cases,  that  the 
cutting  by  the  tenant,  of  wood  and  timber,  except  for  neces- 
sary estovers,  is  waste,  in  all  cases,  according  to  the  common 
law  of  England,  is  by  no  means  certain.  It  is  conceded  that 
the  tenant,  in  this  country,  may,  under  certain  circumstances, 
cut  wood  and  timber  other  than  for  estovers,  without  being 
guilty  of  waste.  But  it  is  contended  that  the  law  here  differs 
in  that  respect  from  the  law  of  England. 

To  understand  the  question,  whether  this  alleged  distinc- 
tion in  the  law  between  the  two  countries  really  exists,  it  is 
necessary  to  understand  when  and  under  what  circumstances 
the  occupant  for  life  or  for  yeaUB,  in  this  country,  has  the 
right  to  cut  wood  and  timber,  other  than  when  authorized  or 
required  to  do  so  in  the  way  of  estovers  or  botes.  The  case 
of  Eidd  V.  Dennison  affords  the  facts  and  circumstances 
requisite  to  the  illustration  of  that  question  and  of  the  prin- 
ciples upon  which  it  must  rest  The  tenant  in  that  case  held 
under  a  lease  for  the  term  of  sixty  years.  The  lease  em- 
braced two  hundred  and  seventy-six  acres  ;  and,  when  it  was 
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made,  the  land  was  in  a  wild  and  uncultivated  condition, 
excepting  about  twenty-five  acres.  By  the  terms  of  the  lease, 
the  lessee  was  required  to  pay  an  annual  rent  The  charge 
of  waste  against  the  tenant  consisted  in  his  having  cut  and 
sold  the  wood  and  timber  from  a  part  of  the  premises,  not 
by  way  of  estovers,  but  solely  for  the  purpose  of  preparing 
the  land  for  cultivation.  The  court  decided  that  it  was  not 
waste.  In  justifying  the  decision,  it  was  said  :  '*  The  lessee 
had  no  other  way  of  enjoying  the  premises,  except  by  clear- 
iug  and  preparing  them  for  cultivation.  This  could  not  be 
done  without  felling  the  timber.  If  he  cut  down  the  timber 
for  the  purpose  of  preparing  the  land  for 'cultivation,  the 
severance  of  the  trees  from  the  freehold  was  not  unlawful, 
and  a  sale  of  them  after  severance  was  a  right  incident  to 
that  of  clearing  the  land  for  the  purpose  of  agricultural 
improvement."  After  mentioning  the  wild  condition  of  the 
land  when  it  was  leased,  and  the  provision  in  the  lease  for  a 
yearly  rent,  it  was  said  :  "  The  parties  must  therefore  have 
intended  that  the  lessee  should  be  at  liberty  to  fell  part  of 
the  timber  toifit  the  land  for  cultivation." 

In  regard  to  the  extent  to  which  the  tenant  under  such  a 
lease  of  wild  land  might  go  in  his  cutting  and  clearing,  the 
court  prescribed  the  limit  as  follows  :  **  Bules  of  good  hus- 
bandry require  that  the  lessee  or  his  assignees  should  pre- 
serve so  much  of  the  timber  as  is  necessary  to  keep  the  build- 
ings in  repair,  and  to  supply  the  farm  with  fuel.  If  they  do 
not  leave  sufficient  timber  for  these  purposes,  they  will  be 
^  guilty  of  waste.  To  what  extent  wood  may  be  cut  before 
the  tenant  is  guilty  of  waste,  must,  in  an  action  at  law,  be 
left  to'  the  sound  discretion  of  a  jury,  under  the  direction  of 
the  court" 

In  a  similar  case  in  Missouri,  Proffit  v.  Henderson^  29  Jlfts- 
souri  B.  825,  it  was  said  that  '*  waste  is  defined  to  be  the 
destruction  of  such  things  on  the  land,  by  a  tenant  for  life 
or  years,  as  are  not  included  in  its  temporary  profits.  In 
other  words,  it  consists  in  such  acts  as  tend  to  the  permanent 
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loss  of  the  owner  in  fee,  or  to  destroy  or  lessen  the  value  of 
the  inheritance." 

In  applying  that  general  rule  to  the  cutting  of  wood  and 
tunber,  it  is  further  remarked :  "But  cutting  timber  and 
clearing  land  may,  so  far  from  being  waste,  often  enhance 
the  value  of  the  inheritance ;  and  it  is  only  when  there  is 
lasting  damage  to  the  reversionary  interest,  or  its  value  has 
been  lessened,  that  the  tenant,  in  such  case,  is  liable  for 
waste." 

In  Davis  v.  Gillian^  5  Ird.  Eq.  JR.  308,  it  is  remarked  in 
a  note,  that  "  though  a  tenant  for  life  of  land,  entirely  wild, 
may  clear  as  much  of  it  for  cultivation  as  a  prudent  owner 
of  the  fee  would,  and  sell  the  timber  that  grew  on  that  part 
of  the  land,  yet  it  is  waste  in  such  a  tenant  to  cut  down  valu* 
able  trees,  not  for  the  purpose  of  improving  the  land,  but 
for  the  purpose  of  sale." 

This  remark,  however,  must  be  understood  as  limited  to 
lands  leased  for  agricultural  purposes.  It  would  not  apply, 
of  course,  to  lands  leased  for  the  purpose  of  conunerce  in 
lumber.  And  so  also  of  the  other  cases,  the  doctrines 
announced  have  application  only  to  lands  appropriated  to 
agriculture. 

In  the  case  last  cited,  the  principles  of  the  common  law  of 
England  were  not  understood  by  the  court  to  be  in  conflict 
with  the  principles  of  the  law  in  this  country.  It  was 
remarked  upon  that  subject  as  follows :  "  The  rules  of  the 
common  law,  determining  what  is  or  is  not  waste,  are  not 
entirely  applicable  to  the  condition  of  things  here.  But  the 
principle,  on  which  these  rules  were  formed,  applies  here  as, 
indeed,  it  does  everjrwhere,  for  it  is  founded  in  the  nature 
of  justice  itself.  It  is  that  a  tenant  for  a  limited  period,  or  a 
particular  estate,  cannot  rightfully  so  treat  the  estate  as  to 
destroy  the  value  of  the  reversion,  or  materially  reduce  it 
below  what  it  would  be,  regard  being  had  merely  to  the  post- 
ponement of  the  enjojrment.  The  tenant  may  use  the  estate, 
but  not  so  as  to  take  from  it  its  intrinsic  worth." 

In  applying  that  principle  of  the  doctrine  of  waste  to  the 


WASTE,   WHAT  ACTS   ABE  WASTE.  577 

catting  of  wood  and  timber,  it  was  further  said  :  "  We  should 
hold,  as  the  state  of  the  country  now  is,  that  a  tenant  for  life 
of  land,  entirely  wild,  might  clear  as  much  of  it  for  cultiva- 
tion as  a  prudent  owner  of  the  fee  would,  and  might  sell  the 
timber  that  grew  on  that  part  of  the  land.  Clearing  for  cul- 
tiyation  has,  according  to  the  decisions,  peculiar  claims  for 
protection ;  and  a  sale  of  the  timber  from  the  field  cleared 
may  be  justly  made  in  compensation  for  clearing  and  bring- 
ing it  into  cultivation.  But  it  seems  altogether  unjust  that  a 
particular  tenant  should  take  off  the  timber  without  any  ade- 
quate compensation  to  th&  estate  for  the  loss  of  it.  For  he 
takes,  in  that  case,  not  the  product  of  the  estate  arising  in  his 
own  time,  but  he  takes  that  which  nature  has  been  elaborating 
through  ages,  being  port  of  the  inheritance  itself,  and  that, 
too,  which  imparts  to  it  its  chief  value.  As  in  the  case  of  the 
mine,  how  is  it  possible  to  apportion  the  timber  to  the  tenant 
for  life  and  the  remainder-man,  since  it  is  altogether  uncer- 
tain what  the  duration  of  the  life  will  be.  K  a  tenant  for 
life  can  claim  a  share  of  the  trees  for  sale,  as  a  part  of  his 
profits,  then  the  whole  might  be  taken  from  the  owner  of  the 
inheritance  when  there  happens  to  be  a  succession  of  life 
estates  limited." 

There  are  other  cases  holding  that  the  tenants  right  to  cut 
wood  and  timber,  aside  from  the  right  to  estovers,  must  be 
justifiable  on  the  ground  that  he  has  a  right  to  clear  the  land 
for  culture,  and  actually  does  clear  it  for  that  purpose.  If 
he  does  it  for  any  other  purpose,  it  is  waste,  unless  the  par- 
ticular title  under  which  he  holds  gives  him  special  license 
to  appropriate  the  wood  and  timber. 

Thus,  in  the  case  of  The  People  v.  Alberty,  11  Wen.  162, 
it  was  held  that  the  act  of  cutting  hemlock  timber  and  peel- 
ing the  ba;rk  for  sale,  when  such  cutting  was  not  necessary 
and  proper  for  the  purpose  of  cultivating  the  land,  was 
waste. 

In  that  case,  it  appeared  that  the  value  of  the  premises  con- 
sisted almost  exclusively  in  the  hemlock  timber  growing 
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thereon,  so  that  when  it  was  removed,  the  land  was  of  no 
value  for  cultivation. 

It  was  held  in  Dennett  v.  Dennett,  43  iV.  H.  500,  before 
cited  for  another  purpose,  that  ^*  there  is  no  pretence  that  a 
tenant  for  life  has  any  right  to  cut  an.d  sell  wood  or  timber 
to  raise  money  to  pay  for  repairs,  however  necessaiy  or  indis- 
pensable." 

The  same  rale  is  held  in  other  cases. 

See  Loomis  v.  Wilbur,  5  Mass.  R.  18. 

In  Paddford  v.  Padelf&rd,  7  Pick.  152,  the  tenant 
exchanged  two  timber  trees  for  fire  wood,  and  it  was  held  to 
be  waste.  The  court  decided  that  the  taking  of  fire  wood  in 
exchange  did  not  justify  the  act,  because  the  tenant  might 
have  procured  sufficient  fire  wood  without  resorting  to  that 
measure. 

In  Livingston  v.  Reynolds,  26  Wen.  115,  the  cutting  and 
use  of  wood  growing  on  the  demised  premises  to  bum  brick 
for  sale,  was  held  to  be  waste  by  the  tenant. 

It  is  evident  from  the  cases  here  cited,  and  others  which 
might  be  referred  to,  that  the  rule  of  law  which  permits  the 
tenant  of  the  lessor  estate  to  cut  wood  and  timber  for  the 
pui-pose  of  clearing  the  land  for  cultivation,  is  founded  upon 
two  considerations  combined,  namely,  that  it  will  not  injure 
the  inheritance,  and  that  the  tenant  of  the  particular  estate 
cannot  otherwise  have  the  full  benefit  of  his  estate.  Thus, 
where  more  of  the  premises  is  wood  land  than  is  necessary 
to  supply  the  demands  of  the  farm  with  estovers,  according 
to  the  rules  of  good  husbandry,  and  the  land  so  covered  with 
trees  is  of  a  quality  which  would  make  it  profitable  for  tillage 
in  case  the  trees  were  removed,  the  tenant  of  the  limited 
estate  has  the  right  to  remove  the  trees  for  the  purpose  of 
preparing  the  land  for  cultivation. 

See  Harder  v.  Harder,  26  Barb.  409. 

Upon  this  branch  of  the  tenant's  rights,  the  first  question 
to  be  determined  in  any  given  case  is,  whether  the  cutting 
and  clearing  of  the  wood  will  increase  the  productive  abiUty 
of  the  farm  to  the  tenant,  in  the  way  of  its  annual  crops. 
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The  question  is  not  whether  he  may  profit  from  the  sale  of 
the  wood ;  that  does  not  belong  to  him,  but  is  a  permanent 
part  of  the  land.  It  is  not  a  part  of  the  annual  crops,  but 
the  aggregations  of  more  extended  cycles  of  time. 

Hence,  when  the  land  upon  which  the  wood  is  growing 
would  be  unfit  for  cultivation  if  cleared,  or  if  the  estate  of 
the  tenant  is  so  near  its  end  that  he  would  have  no  time  to 
profit  by  its  cultivation,  he  has  no  right  to  clear  the  land. 

When  that  question  has  been  decided  in  favor  of  the  ten- 
ant's right  to  cut  the  wood,  then  the  other  question  arises, 
whether  the  proposed  cutting  will  result  in  an  injury  to  the 
right  of  the  reversioner  or  remainder-man  in  fee.  If  it  will, 
then  it  will  be  waste  on  the  part  of  the  tenant  to  cut  it. 

In  determining  whether  it  will  or  not  result  in  injury  to 
the  right  of  the  reversioner  or  remainder-man,  the  direct 
question  is,  whether,  after  cutting  what  is  proposed,  there 
will  still  be  left  on  the  premises  sufiicient  wood  and  timber 
to  supply  the  farm  with  fiiel,  and  with  timber  to  repair  the 
buildings  and  fences.  K  there  will  be  enough  left,  it  will 
not  be  waste  on  the  part  of  the  tenant  to  cut.  If  there 
will  not  be  enough  left,  the  tenant  will  have  no  right  to  cut 
any  more  *h*an  the  legitimate  calls  for  estovers  require.  Pre- 
cisely where  that  point  may  be  in  any  given  case,  that  is,  how 
much  is  necessary  to  be  left  after  the  clearing  process  is 
ended,  is  probably,  in  all  cases,  a  proper  question  for  a  jury 
to  determine. 

There  is  another  way  of  presenting  the  same  questions, 
which  perhaps  more  clearly  exhibits  the  true  principle  and 
rule  of  the  law  upon  the  subject :  and  that  is,  by  instituting 
the  inquiry  as  to  what  was  the  intention  of  the  pai*ties  to  the 
lease,  in  the  cased  of  landlord  and  tenant ;  and  of  the  party- 
making  the  devise  or  assignment,  in  cases  where  the  rights 
of  the  parties  are  derived  in  that  manner.  Where  there  are 
specific  directions  as  to  what  wood  or  timber  shall  be  cut, 
and  what  shall  not  be  cut,  and  precisely  how  the  tenant  for 
the  limited  time  shall  hold  and  enjoy  the  premises,  such  spe- 
cific directions  express  the  intention  of  the  party  and  become 
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the  law  of  the  case.  What  would  be  waste  and  what  not 
waste,  must  then  be  determined  by  the  intention  of  the 
pai'ties  as  expressed.  Where  no  particular  intentions  are 
expressed  in  that  respect,  and  in  those  cases  where  the  par- 
ticular tenant  takes  the  estate  by  operation  of  law,  as  in  the 
case  of  dower  or  curtesy,  or  by  descent,  then  the  law  as  to 
waste  must  determine  the  rights  of  the  respective  parties. 
And  it  may  be  truly  said  that  that  law  does  no  more  than  to 
supply  what  was  left  unexpressed  as  to  the  intentions  of  the 
parties ;  that  is,  where  there  is  an  absence  of  all  special 
directions  and  provisions,  the  law  interpolates  directions  and 
provisions,  and  fixes  the  line  of  enjoyment  between  the 
parties.  Those  directions  and  provisions  so  interpolated  by 
the  law,  constitute  what  is  known  as  the  law  of  waste. 

It  cannot  be  said  that  the  law  has  prescribed  arbitrary  rules 
applicable  alike  to  all  cases.  It  has  only  established  the 
general  principle  that  the  intention  of  the  parties  must  con- 
trol, and  where  that  intention  has  not  been  expressed  in 
words,  that  it  must  be  gathered  from  the  facts  and  circum- 
stances of  each  case  or  class  of  cases.  All  the  other  rules  are 
merely  auxiliary  to  that  end,  and  are  only  useful  in  so  far  as 
they  aid,  in  construing  the  facts  and  circumstances  of  each 
case,  with  a  view  to  determine  the  just  line  of  enjoyment 
between  the  parties  ;  and  that  line  so  determined,  rests  upon 
the  principle  that  the  parties  from  whom  or  by  whom  this 
division  of  interests  resulted,  must  have  so  intended.  Thus, 
for  example,  where  a  party  leases  wood  land  for  life  or  for  a 
term  of  years,  for  an  annual  rent  which  will  warrant  the  infe- 
rence that  the  tenant  might  cultivate  it,  and  where  the  land, 
when  cleared,  is  adapted  to  cultivation,  the  law  construes  the 
contract  as  expressing  or  implying  the  intention  of  the  lessor 
that  the  lessee  is  to  enjoy  the  right  of  clearing  the  land  for 
the  purpose  of  cultivation.  Such  is  the  doctrine  of  Ktdd  v. 
Dennison,  and  the  other  cases  before  cited,  where  wild  lands 
were  embraced  in  the  leases.  Consequently,  so  long  as  the 
tenant  keeps  within  those  intentions,  he  is  not  guilty  of  waste, 
although  he  cuts  much  more  wood  and  timber  than  the  calls 
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for  estovers  or  botes  demand,  provided  he  leaves  as  much  on 
the  premises  uncut  as  the  rules  of  good  husbandry  require 
for  the  future  and  permanent  use  of  the  place  ;  and  provided 
he  cuts  upon  such  parts  of  the  land  as  when  cleared  ai*e 
adapted  for  cultivation,  and  cuts  for  the  purpose  of  culti- 
vation. 

It  seems  to  have  been  a  very  common  impression  in  this 
country,  that  the  law  of  waste,  touching  a  case  like  that  of 
Aidd  V.  Dennison,  differs  from  the  law  of  waste  in  England. 
But  there  seems  to  be  no  substantial  ground  for  assuming 
that  there  is  such  difference  as  is  sometimes  alleged.  The 
real  difference  is  in  the  facts  and  circumstances  usually  pre- 
sented to  the  courts  for  adjudication.  The  difference  in  the 
law  is  only  apparent.  The  reported  decisions  of  English 
courts  relate  only  to  cultivated  lands  ;  and  so  far,  it  is  not 
claimed  that  the  laws  of  England  differ  materially  from  the 
rules  applied  in  this  country  to  cultivated  land.  The  alleged 
difference  between  the  laws  of  the  two  countries  relates  only 
to  wild  lands,  or  rather  to  those  which  are  covered  with 
forest  trees.  But  we  submit  that,  while  the  result  is  different 
in  uncleared  land  and  in  cultivated  farms,  the  law  which 
leads  to  that  resuU  is  the  same  ;  or,  in  other  words,  the  prin- 
ciple which  controls  is  the  same  in  the  one  class  of  cases  as 
in  the  other,  and  in  the  one  country  as  in  the  other.  There 
is  no  reason  to  suppose  that  a  case  embracing  wild  land 
would  be  decided  differently  in  England,  or  would  require 
to  be  decided  differently  by  the  common  law  of  England, 
from  such  decisions  in  this  country.  The  intention  of  the 
parties  would  control  in  both  countries  ;  and  like  facts  and 
circumstances  would  be  evidence  of  like  intentions  in  each 
country. 

In  Jackson  v.  JBroumson,  7  John.  235,  it  was  said,  per 
Spencer,  J. :  **  The  land  was  covered  with  heavy  timber ; 
and,  for  the  use  of  it,  the  lessee  was  to  pay  rent.  The  par- 
ties must,  therefore,  have  intended  that  the  lessee  should  be 
at  liberty  to  fell  the  timber  to  a  certain  extent,  at  least  for 
agricultural  purposes."   And  in  the  same  case  it  was  remarked 
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by  Vail  Ness,  J.,  that  "  the  counsel  for  the  defendant  is  mis- 
taken when  he  says  that  lessees  in  England  are  prohibited 
from  cutting  wood  upon  the  demised  premises  altogether ; 
the  prohibition,  in  principle,  extends  no  further,  in  this  res- 
pect, there  than  it  does  here.  In  England  that  species  of 
wood  which  is  denominated  timber,  shall  not  be  cut  down, 
because  felling  it  is  considered  as  an  injury  done  to  the  inher- 
itance, and  therefore  waste." 

No  small  part  of  the  misapprehension  upon  this  subject 
seems  to  have  arisen  from  what  Lord  Coke  said  in  regard  to 
timber  trees,  as  follows  :  **  Oak,  ash  and  elm  ai'e  timber  trees 
in  all  places,'*  and  "  cutting  them  down,  topping  them,  or 
doing  any  act  whereby  the  timber  may  decay,  is  waste." 

Co.  Litt.  68  a. 

The  rule  thus  stated  by  Lord  Coke  has  sometimes  evi- 
dently been  understood  as  an  arbitrary  one,  applicable  in  all 
cases  to  such  trees  as  are  there  named ;  or,  at  least,  to  all 
trees  which  might  be  used  for  timber  trees.  But  he  obvi- 
ously used  the  term  •*  timber  trees"  with  a  more  technical 
and  limited  signification.  He  not  only  meant  trees  fit  for 
timber,  but  trees  necessary  to  be  preserved  for  that  purpose. 
He  did  not  mean  that  where  there  was  an  excess  of  such  trees 
beyond  the  requirements  of  the  farm,  growing  upon  the  land 
fit  for  cultivation,  that  the  tenant  would  be  guilty  of  waste 
by  cutting  them,  simply  because  they  were  oak,  ash  and  elm, 
or  simply  because  they  were  fit  to  be  used  for  timber,  if 
required. 

Assuming  certain  ti-ees  not  only  fit  but  necessary  for  tim- 
ber trees,  the  rule  is  well  stated  by  him.  He  was  not  so 
much  stating  the  general  rules  or  principles  of  the  law  as 
what  would  be  the  practical  result  in  a  given  case  ;  and  his 
assumed  case  very  naturally  represented  the  general  condi- 
tion of  the  lands  around  him.  There  is,  therefore,  no  reason 
to  suppose  that  he  would  have  stated  the  result  in  the  same 
way  had  he  been  spealdng  of  forest  lands  leased  for  the  pur- 
pose of  cultivation. 

The  cutting  of  wood  and  timber  seems  to  have  more  fre- 
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quently  given  rise  to  litigation,  especially  in  this  country, 
than  any  other  act  charged  as  waste,  either  of  commission  or 
of  omission.  But  there  are  many  other  ways  in  which  the 
tenant  may  be  guilty  of  waste. 

There  are  some  trees,  such  as  fruit  trees  and  shade  trees, 
or  those  planted  and  grown  for  the  ornament  or  protection 
of  the  grounds  and  buildings,  which  the  tenant  has  no  right 
to  cut  down  or  injure.  Ornamental  shrubbery  is  equally  i^ro- 
tected.  But  next  to  forest  trees  or  lands  covered  with  wood 
and  timber,  the  most  prolific  source  of  dispute  and  litigation 
seems  to  have  related  to  changes  made  in  the  surface  of  the 
lands,  in  the  way  of  changing  the  established  course  of  hus- 
bandry. And  it  is  laid  down  in  the  text-books  that  the  ten- 
ant is  guilty  of  waste  whenever  he  changes  meadow  land  to 
arable,  or  arable  to  meadow,  for  the  double  reason,  as  alleged, 
that  he  would  not  only  thus  change  the  course  of  husbandry, 
but  also  impair  the  evidence  of  title  upon  which  the  estate 
depended,  by  changing  the  external  condition  of  the  land,  so 
that  it  might  fail  to  correspond  with  the  description  given  to 
it  in  the  title  papers. 

There  has  been  some  question  made  in  the  courts  of  this 
country  whether  that  rule  existed  here  as  strictly  as  in  Eng- 
land. It  was  said  in  the  case  of  Pynchon  v.  Stevens,  11  Met. 
310,  311,  referring  to  the  reasons  given  for  the  doctrine  in 
England,  that  '*  these  reasons  are  not  applicable  in  this  com- 
monwealth, and  consequently  such  changes  here  do  not  con- 
stitute waste,  unless  such  changes  are  prejudicial  to  the  inheri- 
tance." 

And  it  was  further  contended  that  the  principle  of  the 
common  law  was  inapplicable  to  the  condition  of  the  country, 
'*  for  it  has  been  the  constant  usage  of  our  farmers  to  break 
up  their  grass  lands  for  the  purpose  of  raising  crops  by 
tillage,  and  laying  them  down  again  to  grass,  and  otherwise 
to  change  the  use  and  cultivation  of  their  lands,  as  occasions 
have  required.  A  conformity,  therefore,  to  this  usage  caimot 
be  deemed  waste."  , 

It  is  obvious  that  the  court  there  failed  to  understand  the 
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priuciple  of  the  common  law  to  which  they  referred.  The 
rule  applied  by  them  was  strictly  in  accordance  with  the  Eng- 
lish rule,  as  stated  by  Bacon.  He  says  :  **  But  if  meadow  be 
sometimes  arable,  and  sometimes  meadow,  and  sometimes 
pasture,  there  the  ploughing  of  it  is  not  waste." 

7  Bacon's  Abr.  252. 

Upon  this  branch  of  the  subject  also,  the  intention  of  the 
parties  must  control.  If  the  manner  of  the  cultivation  is  par- 
ticularly prescribed,  the  tenant  must  cultivate  the  land  accord- 
ingly ;  and  if  not  expressed,  then  the  tenant  has  the  right  to 
cultivate  the  premises  in  any  way  he  chooses,  which  may 
most  conduce  to  the  yearly  profit  therefrom  to  himself,  pro- 
vided that  in  so  doing  he  does  no  injury  to  the  inheritance  ; 
m  other  words,  to  the  righte  of  the  reversioner  or  remainder- 
man. No  departure  from  the  ordinary  course  of  husbandry, 
unless  calculated  to  injure  the  inheritance,  can  be  regarded 
as  waste. 

It  was  remarked,  in  Pynchon  v.  Stevens,  that  "in  this 
country,  it  is  difficult  to  imagine  any  exception  to  the  general 
rules  of  law,  that  no  act  of  a  tenant  will  amount  to  waste, 
unless  it  is  or  may  be  prejudicial  to  the  inheritance,  or  to 
those  entitled  to  the  reversion  or  remainder." 

11  Met.  812. 

The  proposition  thus  stated  embraces  the  rule  only  on  one 
side.  It  would  leave  the  tenant  of  the  limited  interest  the 
right  to  change  the  condition  of  the  premises  wantonly  or 
capriciously,  or  to  use  them  in  a  manner  personally  offensive 
to  the  owner  of  the  ulterior  interest,  without  profit  to  him- 
self, provided  he  could  show  that  it  worked  no  injury  to  the 
inheritance.  It  would  enable  the  tenant  of  the  particular 
interest  to  disregard  entirely  the  purpose  for  which  the  pre- 
mises were  designed,  whenever  he  could  do  it  and  at  the 
same  time  prove  that  the  inheritance  suffered  no  injury.  This 
doctrine  would  treat  the  intention  of  the  parties,  in  regard 
to  the  purposes  for  which  the  premises  weY-e  to  be  appropri- 
ated, as  entitled  to  no  consideration ;  and  it  cannot  be  denied 
that  intention,  in  that  respect,  is  plainly  to  be  implied  in 
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almost  all  cases  where  it  is  not  expressed.  A  building  made 
for  a  dwelling-house,  when  leased,  or  when  an  interest,  limited 
in  time,  vests  in  one  person,  and  the  inheritance  vests  in 
another,  is  obviously  intended  to  be  used  as  a  dwelling- 
nouse ;  and  the  owner  of  the  particular  interest  would  be 
guilty  of  waste,  if  he  should  change  it  to  a  grocery,  a  soap 
factory,  or  to  any  other  purpose  alike  inconsistent  with  its 
use  as  a  dwelling,  although  he  might  prove  that  the  inherit- 
tance,  instead  of  being  injured,  was  really  improved  in  value 
by  the  change. 

It  is  a  doctrine  well  established  by  the  autharities,  that 
regard  for  the  inheritance  is  not  the  only  bmit  to  the  right 
of  using  the  premises  by  the  owner  of  the  particular  interest. 
It  is  not  enough  to  authorize  him  to  do  whatever  he  chooses, 
that  he  can  do  it  and  not  depreciate  the  value  of  the  inherit- 
ance. It  is  conceded  in  Jackson  v.  Andrew^  18  John.  431, 
'*  that  a  tenant  cannot,  under  pretence  of  advantage  to  the 
reversioner,  change  the  nature  of  buildings,  and  many  cases 
show  that  such  changes,  though  beneficial,  would  be  waste." 
And  in  Kidd  v.  Dennison^  it  was  said  that  ''the  tenant  has 
no  authority  to  assume  the  right  of  judging  what  may  be  an 
improvement  to  the  inheritance.  He  must  confine  himself  to 
the  conditions  of  his  lease." 

6  Barb.  18. 

The  mode  of  culture  must  be  regulated  somewhat  by  the 
general  customs  of  the  country  where  the  land  lies,  that  is,  it 
must  be  conformed,  to  a  certain  extent,  to  the  rules  of  good 
husbandry  there  prevailing,  and  so  conducted  as  to  do  no 
injury  to  the  inheritance. 

See  Keeler  v.  Eastman,  11  Vermont,  298;  Crockett  v.  Crockett, 
2 Ohio  State  R.  180;  Sarles  v.  Sarles,  8  Sand.  Ch.  R.  601 ;  Lewis 
V.  Jones,  17  Penn.  State  R.  262. 

The  case  last  cited  held  the  doctrine,  that  to  impoverish 
the  fields  by  continual  cultivation,  or  to  sell  hay  and  straw 
where  the  practice  was  not  sanctioned  by  the  custom  of  the 
place,  or  to  remove  manure  from  the  farm,  or  to  permit  the 
bams  and  fences  to  be  greatly  out  of  repair,  was  waste.  And 
the  tenant  cannot  justify  the  pulling  down  of  a  building  by 
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erecting  another  and  a  better  one  upon  another  site  on  the 
same  farm. 

Hnntley  v.  Russell,  18  Q.  B.  688. 

Where  the  tenant  let  a  drove  of  hogs  run  in  a  meadow, 
which  resulted  in  injury  to  the  meadow  by  their  rooting,  he 
was  held  guilty  of  waste,  in  Indiana. 

Bellows  V.  McGinnis,  17  Ind.  64. 

And,  as  a  general  rule,  any  act  of  the  tenant,  which  results 
in  an  injury  to  the  inheritance,  whether  it  be  an  act  of  omis- 
sion or  of  commission,  makes  him  guilty  of  waste. 

The  case  of  Jackson  v.  Andrew^  18  John.  431,  may  be 
understood  as  either  in  conflict  with  that  )*ule,  or  as  an  excep- 
tion to  it  An  examination  of  the  case,  however,  will  show 
that  it  is  not  entitled  to  consideration  as  authority  for  either 
purpose.  The  tenant  had  cut  a  ditch,  which  was  held  to 
have  been  done  in  accordance  with  the  rules  of  good  hus- 
bandry. It  was  alleged  that,  as  a  consequence  of  his  ditch, 
a  low  and  swampy  piece  of  ground,  containing  about  twenty- 
five  acr^s,  covered  with  wood,  and  used  to  supply  the  farm 
with  fuel  and  timber,  had  been  at  times  partially  inundated 
with  water,  whereby  the  trees  standing  thereon  some  twenty 
years  before  the  action  was  commenced  had  died,  and  new 
trees  of  a  different  kind  had  grown  in  their  place.  The  court 
decided  that  it  was  not  waste,  because  the  tenant  did  not 
depart  from  the  rules  of  good  husbandry  in  digging  the  ditch, 
and  it  was  not  certain  that  the  trees  died  as  a  consequence 
of  the  ditch,  and  if  they  did,  no  injury  resulted  to  the  inherit- 
ance, because  the  trees  of  the  new  growth  were  more  valuable 
than  those  which  had  died. 

The  question  has  sometimes  arisen  whether  the  tenant  has  a 
right  to  remove  such  buildings  as  he  may  have  erected  upon 
the  premises.  But  this  branch  of  the  subject  has  been  exam- 
ined in  the  chapter  on  fixtures.  It  is  certain  that  when  the 
tenant  has  no  right  to  remove  the  buildings,  they  are  the  sub- 
jects of  the  law  of  waste,  to  the  same  extent  as  buildings 
found  upon  the  premises  when  the  tenant's  interest  accrued. 

There  are  authorities  which  hold  that  a  complete  repara- 
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tion  to  the  owner  of  the  inheritance  for  injuries  done,  by- 
restoring  the  things  destroyed  before  the  action  is  commenced, 
is  a  good  defence  to  the  action.  But  it  must  not  be  under- 
stood that  the  injuries  are  any  the  lees  waste  when  they 
occur,  because  of  their  capacity  for  possible  reparation,  or 
that  it  is  any  excuse  or  defence,  except  where  the  reparation 
has  been  made  before  the  commencement  of  the  action. 

See  Go.  Litt.  58  a;  and  Jackson  v.  Andrew,  18  John.  481. 

The  general  rule  in  regard  to  the  working  of  mines,  the 
opening  of  gravel  banks,  clay  pits,  and  making  of  lime, 
&c.,  is,  that  the  tenant  of  the  particular  interest  may  continue 
to  work  such  places  as  were  opened  and  had  been  worked 
before  he  came  to  the  possession,  but  that  he  has  no  right  to 
open  new  pits  or  mines. 

Go.  Litt.  58  a. 

The  rule,  as  thus  stated,  should  not  be  understood  as  an 
arbitrary  one.  The  distinction  between  a  shaft  or  a  pit 
opened,  and  one  unopened,  is  merely  this  :  The  opened  one 
affords  evidence  that  the  party  from  whom  the  estate  was 
acquired,  intended  that  the  tenant  in  possession  of  the  land 
should  be  entitled  to  the  profits  of  working  it ;  while  the 
unopened  shaft  or  pit  fails  to  prove  such  intention.  But  that 
result  may  be  changed  by  circumstances,  or  by  the  express 
provisions  of  parties.  The  tenant  who  rents  premises  merely 
for  agricultural  purposes,  acquires  no  right  to  work  gold 
mines,  or  coal  beds,  or  peat  bogs,  which  happen  to  be  upon 
the  land.  They  belong  to  the  owner  of  the  inheritance,  and 
are,  in  no  sense,  a  part  of  the  yearly  crops  of  the  place.  But 
where  the  possession  of  the  premises  is  granted  or  bestowed 
for  the  purpose  of  working  the  mines,  or  profiting  from  the 
deposits  of  that  character,  the  intention  of  the  parties  con- 
trols the  law  of  the  case.  And  a  tenant  at  will  cannot  be 
guilty  of  waste,  for  the  commission  of  waste  determines  his 
estate. 

Phillips  V.  Govert,  7  John.  1 ,  Robinson  v,  Wheeler,  25  N.  T.  268. 

Seoond  :  Who  can  be  gvilty  of  loaste. 

At  common  law  no  tenant  was  liable  for  waste  to  his  land- 
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lord.  It  was  an  offence  confined  to  the  tenant  of  a  particular 
estate  as  against  the  remainder-man.  The  restraint  was  con- 
fined to  tenants,  by  right  of  dower,  tenants  by  curtesy,  and 
tenants  whose  rights  were  acquired  by  dividing  an  estate  in 
fee  and  bestowing  a  limited  right  to  them,  the  remainder  in 
fee  to  some  other  person.  The  remainder-man  alone  was 
entitled  to  the  benefit  of  the  restriction.  Thus,  when  the 
tenant  of  an  estate  in  fee  bestowed  his  estate,  by  devise  or 
assignment,  so  that  one  person  took  the  estate  for  life  or  for 
years,  remainder  in  fee  to  another,  the  doctrine  of  waste  was 
applicable  against  the  tenant  for  the  limited  time,  and  in 
favor  of  the  remainder-man. 

4  Kent,  78,  79. 

But  when  the  tenant  in  fee  made  a  lease  for  life  or  for 
years,  the  lessee  was  not  liable  to  waste. 

The  reason  of  this  distinction  was,  that,  in  the  case  of  the 
lease,  if  the  lessor  desired  to  restrain  the  tenant  in  his  use  of 
the  premises,  he  must  insert  his  restrictions  in  the.  lease ;  and 
failing  to  do  so,  the  law  would  not  presume  provisions  in  his 
favor ;  in  other  words,  would  not  make  a  contract  for  him. 
But  in  cases  where  the  estate  in  fee  was  divided,  either  by  the 
operation  of  the  law,  as,  for  example,  the  widow's  dower,  or 
the  curtesy  of  the  husband  ;  or  liy  the  act  of  the  tenant  in 
fee  in  devising  or  assigning  his  estate  for  a  certain  time  to 
one  person,  the  remainder  to  another,  the  remainder-man  had 
no  opportunity  to  protect  himself  by  means  of  contract  pro- 
visions in  that  respect,  and  therefore  the  law  protected  his 
rights  as  against  the  tenant  for  the  limited  time,  by  the  appli- 
cation of  certain  restrictions,  the  violation  of  which  by  the 
tenant  of  the  particular  estate  was  called  waste. 

This  distinction  of  the  conunon  law,  between  the  rever* 
sioner  and  the  remainder-man,  was  removed  by  statute  in 
England,  at  an  early  day ;  and  substantially  the  same  statute 
was  re-enacted  in  New  York,  in  1787.  It  was  enacted  "  that 
no  tenant  for  life  or  years,  or  for  any  other  term,  shall, 
during  the  term,  make  or  suffer  any  waste,  sale  or  destruc- 
tion of  houses,  gardens,  orchards,  lands  or  woods,  or  any- 
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thing  belonging  to  the  tenements  demised,  without  special 
license  in  writing,  making  mention  that  he  may  do  it." 

See  1  R.  L.  62,  §  2. 

Substantially  the  same  provision  was  incorporated  in  the 
Kevised  Statutes. 

2R.  S.  884,  §1. 

This  was  the  re-enactment  of  the  English  act,  known  as  the 
Statute  of  Gloucester,  6  Edw,  /,  ch,  5. 

The  right  of  the  tenant  who  held  under  a  lease  for  life  or 
for  years,  was  changed  by  this  statute.  It  would  seem  that, 
at  common  law,  the  lease,  in  the  absence  of  any  special  pro- 
vision upon  the  subject,  and  before  the  statute,  gave  to  the 
tenant  an  unrestricted  right  to  the  use  qf  the  demised  pre- 
mises. If  the  landlord  desired  that  the  tenant  should  be 
limited,  he  was  obliged  to  have  the  limit  expressed  in  the 
lease. 

7  Bac.  Abr.  250. 

The  statute  merely  applies  the  common  law  rule  of  waste 
to  the  relations  of  landlord  and  tenant,  unless  a  special 
exemption  in  writing  is  given ;  while  the  rights  of  those  who 
hold  for  limited  times,  in  relation  to  those  who  are  to  have 
the  remainder,  are  not  changed  by  the  statute,  but  remain 
the  same  as  at  common  law.  In  other  words,  the  common 
law  doctrine  of  waste  was  not  changed  by  the  statute.  It 
was  only  made  to  embrace  landlords  and  tenants  in  certain 
cases.  Landlords  were  thus  placed  on  the  same  footing  with 
remainder-men,  in  their  right  to  protection  against  waste. 

Oarris  v.  IngallB,  12  Wen.  72;  Kidd  v.  Dennison,  6  Barb.  9. 

Under  the  provisions  of  this  statute  it  has  been  decided 
that  a  tenant  cannot  justify  the  cutting  of  timber  by  a  parol 
agreement  or  license. 

McGregor  v.  Brown,  10  N.  T.  114. 

The  language  of  the  statute  is  explicit  There  must  be  a 
special  license  in  writing.  As  to  the  written  evidence  of  a 
license,  that  was  a  change  of  the  common  law  rule. 

Tenants  in  fee  are  not  subject  to  the  laws  of  waste,  and 
cannot,  therefore,  be  guilty  of  such  an  ojQfence.    Even  where 
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a  provision  against  waste  is  inserted  in  a  deed  of  conveyance 
in  fee,  it  is  void  and  inoperative,  because  the  law  regards  it 
as  inconsistent  with  the  estate. 

Shep.  Touch.  181;  DePeyster  v.  Michael,  6  K.  Y.  4^. 

The  reason  of  the  exemption  of  tenants  in  fee  from  the 
laws  of  waste,  obviously  is,  that,  as  the  right  of  possession 
and  enjoyment  of  the  premises  is  secured  to  the  tenant  and 
his  heirs  and  assigns  forever,  there  is  no  ulterior  estate  of 
inheritance,  in  the  contemplation  of  law,  so  far  as  questions 
of  waste  are  concerned.  The  tenant  cannot  be  guilty  of 
waste,  because  there  is  no  party  against  whom  such  an  offence 
can  be  committed.  In  this  country,  and  in  England  since 
the  statute  of  qma  emptores,  as  the  individual  grantor  of  land 
in  fee  parts  with  all  his  estate,  he  of  course  has  no  remaining 
interest  in  the  premises  which  can  suffer  from  the  acts  of  the 
tenant.  But  that  is  not  the  ground  of  the  exemption.  The 
reversioner  of  an  estate  in  fee,  at  common  law,  had  an  inte- 
rest which  was  regarded  as  so  unlikely  ever  to  become  pos- 
sessory, that  it  was  never  embraced  within  the  laws  of  waste. 

There  is  a  distinction  between  the  different  classes  of  ten- 
ants touching  their  duties  in  this  respect.  The  tenant  from 
year  to  year  is  not  subject  to  the  obligations  of  keeping  the 
premises  in  repair,  to  the  same  extent,  as  the  tenant  for  life 
and  the  tenant  for  a  term  of  years. 

Thus  in  the  case  of  Tomano  v.  Toung,  6  Car.  &  P.  8, 
which  was  an  action  for  neglecting  to  repair  fences,  whereby 
they  had  become  dilapidated  by  natural  wear  and  tear,  the 
jury  were  instructed  that  if  they  found  the  defendant  to  be 
a  tenant  from  year  to  year,  about  which  there  was  a  ques- 
tion, he  was  not  liable,  because  the  alleged  offence  was  merely 
permissive  waste,  and  the  tenant  from  year  to  year  was  not 
liable  therefor.  And  in  Auworth  v.  Johnson^  5  Car.  db  JP. 
239,  it  was  held  that  a  tenant  from  year  to  year  was  only 
bound  to  keep  the  roof  of  a  building  **  wind  and  water-tight'' 

The  tenant  is  responsible  for  all  the  waste  done  upon  the 
premises,  except  what  follows  from  the  destruction  of  the 
elements,  commonly  called  the  act  of  God,  what  is  caused  by 
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public  enemies  in  the  time  of  war,  and  what  is  done  by  the 
officers  of  the  law,  or  by  any  one  else,  in  obedience  to  the  law. 

No  one  can  commit  waste  except  the  tenant,  who  has  the 
immediate  right  to  the  possession.  Other  parties  can  invade 
the  premises  and  do  injuries  thereto,  but  they  are  only  ti*es- 
passers.  They  may  be  made  liable  to  the  wrongs  committed, 
in  an  action  of  trespass,  or  in  an  action  on  the  case,  at  the 
suit  of  the  party  injured,  but  they  are  not  liable  to  an  action 
of  waste.  In  them,  one  of  the  elements  of  the  action  of  waste 
is  wanting,  namely,  the  right  to  the  possession  of  the  pre- 
mises whereon  the  wrong  is  committed.  In  the  language  of 
the  books,  in  order  to  constitute  waste,  there  must  be  a  pri- 
vity between  the  party  doing  the  injury  and  the  party  injured. 

Thibd  :  Affoinst  whom  waste  can  be  committed. 

Waste  can  be  committed  only  against  a  party  who  has  an 
estate  of  inheritance.  He  must  be  either  the  reversioner  or 
remainder-man  in  fee. 

At  common  law,  no  one  could  maintain  the  action  except  the 
immediate  reversioner,  or  the  immediate  remainder-man.  K 
there  was  any  estate  or  interest  intermediate  the  owner  of 
the  inheritance  and  the  tenant  in  possession,  when  the  waste 
was  committed  or  suffered,  the  action  of  waste  could  not  be 
maintained. 

Co.  Litt.  218  b.  n.  122;  Go.  Litt.  68  a;  Greene  v.  Cole,  2  Wm. 
Sauders,  252,  note  7  j  Randall  v.  Cleavland,  6  Conn.  282;  Robin- 
son V.  Wheeler,  2o  K.  Y.  256, 261 ;  Roscoe  on  Real  Actions,  109. 

Thus,  if  the  tenant  in  fee  made  a  lease  to  one  person  for 
years,  remainder  to  another  for  life,  he  could  not  maintain 
waste  against  the  tenant  for  years  while  the  remainder-man 
for  life  existed ;  and  if  the  reversioner  died  before  the  end 
of  the  estate  for  life,  the  action  of  waste  against  the  tenant 
for  years  was  gone.  This  feature  of  the  common  law  was 
abrogated  in  New  York,  so  far  as  it  can  be,  by  a  provision 
of  the  statute,  in  substance,  that  the  reversioner  or  remainder- 
man in  fee  might  maintain  an  action  of  waste  or  trespass  for 
any  injury  done  to  the  inheritance,  notwithstanding  any  inter- 
vening estate  for  life  or  years. 

See  1  R.  L.  527,  §  88;  and  1  R.  S.  750,  §  8. 


592  THE  LAW  OF  BEAL  PBOFEBT7. 

It  was  held  in  Randall  v.  Cleavlandj  6  Conn.  328,  that  an 
action  on  the  case  for  damages  would  lie  at  common  law,  at 
the  suit  of  the  reversioner,  notwithstanding  there  might  be 
an  intervening  estate  between  the  parties.  It  was  conceded 
in  that  case  that  the  intervention  of  the  interest  of  another 
was  an  insurmountable  obstacle  to  an  action  of  waste,  but  it 
was  decided  to  be  no  obstacle  to  an  action  merely  for  damages. 
The  action  in  that  case  was  brought  by  the  reversioner  against 
a  stranger  who  had  committed  trespass  and  done  an  injury 
to  the  inheritance.  The  defence  was  that  the  owner  of  the 
inheritance  could  not  maintain  the  action,  because  of  the  estate 
of  the  tenant  The  decision  was  placed  by  the  court  chiefly 
on  the  authority  o{  Greene  v.  Cole,  2  Wm,  8aitnd.  252,  and 
note  7  thereto. 

There  is,  however,  an  obvious  distinction  in  principle 
between  the  two  actions,  sufficient  to  defeat  the  action  of 
waste,  and  at  the  same  time  constitute  no  defence  to  an  action 
on  the  case  for  damages ;  and  that  distinction  is  this :  A 
peculiar  feature  of  the  action  of  waste  is  the  recovery  of  the 
premises  by  the  injured  party.  Now,  the  existence  of  an 
intermediate  estate  in  another  between  the  parties  to  the 
action,  would  be  an  insuperable  obstacle  to  the  recovery  of 
the  possession  of  the  premises  by  the  injured  party,  but  no 
obstacle  at  all  to  an  action  for  damages,  either  against  a  ten- 
ant or  a  stranger.  Therein  lies  the  reason,  why  the  owner 
of  the  inheritance  cannot  maintain  waste  against  a  stranger, 
or  against  a  tenant  in  possession,  while  another  interest  inter- 
venes between  them.  As  that  reason  cannot  apply  to  an 
action  brought  merely  to  recover  the  damages  suffered  by 
the  reversioner,  that  action  is  not  within  the  rule  referred  to. 
The  rule  has  been  construed  to  go  no  further  than  the  reason 
of  the  rule  extends.  Hence,  any  party  owning  an  estate  of 
inheritance  in  land,  who  suffers  injury  thereto  by  the  culpable 
act  of  another,  may  bring  his  action  directly  against  the  guilty 
party  to  recover  damages. 

This  action  for  damages  is  said  .to  have  the  further  advan- 
tage over  an  action  of  waste  in  this  respect :  The  reversioner 
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or  remainder-man,  whose  interest  is  limited  for  life  or  years, 
can  maintain  it,  while  only  reversioners  and  remainder-men 
in  fee  can  sustain  an  action  for  waste. 

See  Banda]l  v.  Cleavland,  6  Conn.  828. 

It  has  also  another  advantage.  Ah  action  for  waste  can. 
not  be  maintained  by  the  owner  of  the  inheritance*  after  he 
has  conveyed  his  estate  to  another.  Clearly,  he  would  have 
no  right  to  recover  the  possession  of  the  premises  after  he 
h*ad  assigned  his  interest  to  another  ;  and  he  could  not,  there- 
fore, maintam  an  action  of  waste.  But  he  might  maintain  an 
action  on  the  case  to  recover  damages  for  injuries  done  to 
the  inheritance  while  he  was  the  owner,  after  he  had  ceased 
to  be  the  owner.  This  was  so  held  in  Robinson  v.  Wheeler^ 
25  N.  T.  252. 

That  was  an  action  brought  to  recover  damages  for  cutting 
down  trees,  digging  up  and  carrying  off  soil,  and  burning  a 
wood  house.  When  the  acts  complained  of  were  committed, 
the  plaintiff  held  the  reversion  in  fee,  and  the  defendant  was 
his  tenant.  But  when  the  action  was  commenced,  the  plain- 
tiff had  no  estate  in  the  premises,  having  previously  conveyed 
the  fee  to  another.  The  defendant  made  the  point  on  the 
trial  that  the  plaintiff,  having  assigned  the  reversion  to  another, 
could  not  recover,  which  was  decided  against  him,  and  the 
plaintiff  had  a  verdict  of  $80  damages.  The  verdict  was  sus- 
tained by  the  court. 

The  reporter  has  prefixed  a  syllabus  to  the  case,  that  '*  the 
reversioner  may  recover  for  waste  by  a  tenant,  although  after 
its  conmiission  he  alienate  the  estate,  and  have  no  interest 
therein  at  the  time  of  suit  brought."  But  there  is  nothing  in 
the  case,  or  in  the  decision,  to  authorize  the  doctrine  alleged. 
He  probably  used  the  term  waste,  not  in  the  technical  sense 
of  the  common  law,  but  as  merely  indicating  injury  done  to 
land. 

It  is  possible,  also,  that  some  members  of  the  court,  while 
passing  upon  the  case,  did  not  have  their  attention  particu- 
larly directed  to  the  distinction  between  an  action  of  waste  and 
an  action  upon  the  case  for  damages:.    The  failure  to  keep 

88 
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that  distinction  in  view  led  to  a  dissenting  opinion,  which  is 
undoubtedly  correct  in  its  views  as  to  an  action  of  waste, 
while  it  is  as  clearly  wrong  as  to  an  action  for  damages. 

The  opinion  of  the  majority  of  the  court  does  not  seem  to 
notice  the  distinction  between  the  two  actions,  but  puts  the 
case  upon  the  ground  that  the  statute  had  so  changed  the 
common  law  rule  that  the  reversioner,  after  parting  with  his 
estate,  could  still  maintain  an  action  of  waste.  If  the  doc- 
trine of  the  court  in  Randall  v.  Cleavlandj  before  cited,  thit 
the  reversioner  could  maintain  an  action  for  damages  against 
a  stranger,  even  at  common  law,  is  correct,  it  will  be  difficult 
to  say  that  the  statute  of  New  York,  cited  by  the  court  in  Rob- 
inson V.  W/ieeler,  is  much,  if  anything,  more  than  declaratory 
of  the  common  law  as  it  was  changed  by  the  statute  of  Glou- 
cester. And  that  doctrine  is  not  only  well  founded  in  prin- 
ciple, but  abundantly  sustained  by  the  authorities. 

See  Yan  Den  sen  v.  Toung,  29  Barb.  9;  Short  v.  Wilson,  18  John. 
88;  Greene  v.  Cole,  2  Saund.  252,  note  7. 

The  statute  referred  to  ib  2  R.  S.  334,  which  provides,  in 
the  first  section,  what  persons  shall  be  liable  *'  to  an  action 
of  waste,"  specifying  "  any  guardian  or  any  tenant  by  the 
cuii;esy,  tenant  in  dower,  or  for  term  of  life  or  years,  or  the 
assigns  of  any  such  tenant ; "  in  the  second  section,  making 
tenants  in  possession  liable  to  waste  after  they  have  let  or 
granted  the  same ;  and  in  the  third  section,  making  joint  ten- 
ants and  tenants  in  common  liable  to  each  other  for  waste. 
In  the  fifth  section,  it  is  provided  that  *'if  the  action  be 
brought  by  any  other  than  a  joint  tenant  or  tenant  in  com- 
mon, and  if  the  plaintiff  prevail  therein,  the  judgment  shall 
be,  that  the  plaintiff  recover  the  place  wasted,  and  treble  the 
damages  found  by  the  jury." 

In  an  action  brought  by  a  joint  tenant,  the  plantiff  upon 
recovery  may,  at  his  election,  take  judgment  for  treble 
damages,  or  to  have  partition  made  of  the  premises. 

It  will  be  readily  seen  that  no  person  who  has  assigned  his 
reversionary  estate  can  maintain  waste  within  the  provisions 
of  the  statute,  for  it  would  be'  impossible  that  he  could 
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recover  the  place  wasted ;  and  it  would  be  impossible  that 
waste  could  be  committed  against  any  person  other  than  the 
reversioner  or  remauider-man  in  fee. 

There  is  another  radical  difference  between  an  action  of 
waste  and  an  action  on  the  case  for  damages  to  the  inheritance. 
To  sustain  waste,  there  must  be  privity  between  the  parties. 
When  the  particular  estate  is  the  immediate  creation  of  a 
lease,  the  parties  must  be  connected  by  privity  of  estate,  that 
is,  they  must  stand  to.  each  other  in  the  relation  of  landlord 
and  tenant.  When  the  owner  of  the  inheritance  is  a  remain- 
der-man instead  of  a  reversioner,  the  particular  interest  must 
be  a  part  of  the  same  estate  of  which  the  remainder  is  the 
other  part  To  sustain  an  action  for  damages,  there  is  no 
necessity  for  privity  of  any  kind  between  the  parties. 

The  Code  has  declared  the  action  of  waste  to  be  abolished. 
But  it  provides  that  wrongs  heretofore  remediable  by  action 
of  waste,  are  subjects  of  action  as  other  wrongs,  in  which 
action  there  may  be  judgment  for  damages,  forfeiture  of  the 
estate  of  the  party  offending,  and  eviction  from  the  premises. 
And  it  is  further  provided  that  "  the  provisions  of  the  Bevised 
Statutes,  relating  to  the  action  of  waste,  shall  apply  to  an 
action  for  waste,  brought  under  this  act,  without  regard  to 
the  form  of  action,  so  far  as  the  same  can  be  so  applied." 

See  Code,  §§460,461. 

And  it  is  further  provided  that  "  the  general  provisions  of 
the  Bevised  Statutes,  relating  to  actions  concerning  real  pro- 
perty, shall  apply  to  actions  brought  under  this  act,  accord- 
ing to  the  subject  matter  of  the  action,  and  without  regard 
to  its  form." 

Code,  §  456. 

The  result,  therefore,  of  the  provisions  of  the  Code  in 
regard  to  waste  is,  that  the  acts  which  constitute  waste,  the 
parties  who  may  be  guilty,  and  the  parties  against  whom  the 
guilt  may  be  incurred,  remain  unchanged  by  the  Code.  The 
only  change  produced,  if  any,  is,  that  what  has  been  hereto- 
fore known  as  waste,  shall  hereafter  exist  without  a  name. 


596  THE  LAW  OF  BEAL  FBOFEBTT. 


CHAPTER  XIII. 

ALIENATION  OF  ESTATES,  AND  OF  INTERESTS 
THEREIN  BY  OPERATION  OF  LAW.— THE  RIGHTS 
OF  THE  WIFE  IN  THE  ESTATES  OF  THE  HUSBAND, 
KNOWN  AS  HER  DOWER  RIGHT.— RIGHTS  OF  THE 
HUSBAND  TO  AND  IN  THE  ESTATE  OF  THE  WIFE. 

INTRODUCTION  TO  THIS  BRANCH  OP  THE  LAW. 


SECTION    I. 

1.  Definition  and  desoription  of  the  right  of  dower,  and  how  it  diffen 

from  a  lease  for  life. 

2.  The  origin  of  the  right. 

8.  Independent  points  to  be  considered  :  two  concurrent  events,  mar- 
riage and  seisin. 
First — ^The  marriage. 
1st.  How  a  marriage  contract  must  be  made. 
2d.  What  is  sufficient  evidence  of  marriage.    The  decisions 
reviewed,  and  the  distinction  between  what  ceremony  is 
necessary  to  constitute  a  marriage  and  what  evidence  is 
necessary  to  prove  a  marriage,  pointed  out. 
Second — The  seisin  of  the  husband.    The  rule  examined.    Seisin 
in  deed  and  seisin  in  law  explained. 
4.  Exceptions  to  the  general  rule,  or  when  dower  right  does  not  attach, 
ftrit— Estates  held  in  Joint  tenancy. 

Second — ^When  the  seisin  of  the  husband  is  merely  transitory. 
Third — ^When  one  dower  right  exists,  another  cannot  attach. 
Fourth — One  lot  exchanged  for  another,  dower  does  not  attach  to 
both. 
6.  When  the  widow's  dower  falls  with  the  husband's  estate,  and  when 
it  does  not. 
First — It  does  not  determine  with  the  estate,  in  what  cases. 
Second — ^When  the  husband's  title  fails  in  its  derivation,  the 

dower  fails  with  it. 
Third — ^When  the  husband's  title  fails  by  incidental  termination, 

the  dower  does  not  fail  with  it. 

Fourth — ^When  the  husband's  estate  determines  for  condition 

broken,  the  dower  falls  with  it.* 

6.  Conditional  limitations  by  assignment  or  devise,  efifect  upon  dower 

considered.    Distinction  between  such  limitations  and  conditional 

fees.    The  one  is  a  limit  to  the  right  of  dower,  and  the  other  is  not. 
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7.  How  the  widow's  dower  may  be  defeated. 

1.  By  proving  that  the  husband  was  not  seised  of  an  estate  of  inheri- 

tance. 

2.  Not  by  the  acts  of  the  husband  committed  during  coverture. 
8.  Dower  barred  by  alienage  of  the  widow. 

4.  Divorce  for  misconduct  of  the  wife  defeats  her  dower. 

5.  Dower  may  be  barred  by  an  ante-nuptial  agreement. 

6.  May  be  barred  by  lapse  of  time. 

SECTION    II. 

BiOHT  or  THB  Husband  to  thb  Wife's  Estate  dubivo  CovbbtubBj  bt  thb 
CoMKOB  Law. 

1.  His  right  to  her  estates  of  inheritance. 

2.  Not  regarded  as  solely  seised. 

8.  His  rights  to  her  estates  less  than  a  fee. 

SECTION    III. 

Thb  Husband's  Right  bt  Gurtest. 

1.  When  it  attaches  to  her  lands. 

2.  The  seisin  of  the  vnfe,  what  required. 
8.  The  issue  and  death  of  the  wife. 

4.  The  effect  of  statutes  enlarging  the  rights  of  married  women. 

INTEODUCTION  TO  TfflS  BRANCH  OF  THE  LAW. 

To  UNDERSTAND  this  branch  of  the  law  of  real  property,  it 
is  necessaiy  to  bear  in  naind  that  the  common  law,  as  it  now 
exists,  is  the  growth  of  several  centuries  ;  that  it  was  begot- 
ten of  no  particular  tribe  or  nation,  but  was  the  product  of 
the  customs  and  manners  of  the  ancient  Germans,  generated 
in  their  conflicts  with  Soman  civilization,  while  conquering 
and  settling  the  provinces  of  the  Eoman  empire. 

Originally  a  military  compact  for  holding  the  possession 
of  conquered  territories,  the  arrangement  was  a  despotic  one, 
the  will  of  the  chief  being  supreme.  He  determined  who 
should  hold  the  lands,  and  what  services  should  be  performed 
in  return,  and  when  they  had  been  sufficiently  performed. 
The  result  was,  that  the  lands  were  held  at  the  will  of  the 
chief,  in  the  beginning  of  the  arrangement. 

The  first  progressive  step  is  supposed  to  have  been,  to 
allow  to  those^who  held  lands,  the  right  to  hold  for  a  period 
certain,  as  for  one  or  more  years.  Then  came  next,  proba- 
bly, a  limit  of  the  estate  to  the  life  of  the  tenant ;  and  then 
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to  him  and  to  his  heirs.  The  preliminary  steps  to  the  here- 
ditary right  are  said  to  have  been  as  follows :  Before  that 
result  was  reached,  the  lords  frequently,  by  way  of  personal 
kindness  and  favor,  made  a  new  grant  to  the  children  of  the 
deceased  tenant.  Such  occurrences  became  more  and  more 
frequent,  until  in  time  it  grew  into  a  custom  and  became 
engrafted  as  a  part  of  the  feudal  law,  that  heirs  of  the  tenant 
should  succeed  to  his  contract  rights  upon  his  decease.  In 
the  earlier  stages  of  the  hereditary  progress,  the  lord  some- 
times named  the  heir,  sometimes  the  successor  was  designated 
in  the  contract  of  feoffment,  and  sometimes  the  right  to  desig- 
nate the  heir  at  the  decease  of  the  tenant,  was  expressly 
reserved  to  the  lord.  The  provisions  of  the  contract  of  feoff- 
ment, in  that  respect,  were  strictly  followed.  For  example, 
when  the  estate  was  granted  to  a  man  and  his  sons,  all  his 
sons  succeeded  him  upon  his  decease,  in  equal  proportions. 
And  when  one  of  the  sons  died,  his  share  reverted  to  the 
lord,  instead  of  passing  to  his  children,  when  he  left  any,  or 
to  his  surviving  brothers.  And  it  took  that  course,  because 
such  were  the  terms  of  the  compact  under  which  the  land 
was  held.  But  when  the  grant  was  to  a  man  and  his  heirs, 
then,  on.  the  death  of  the  tenant,  his  male  descendants  suc- 
ceeded to  the  same  rights  which  had  been  enjoyed  by  him 
imder  the  feoffinent ;  and  on  the  death  of  his  descendants, 
their  male  descendants  succeeded  them,  and  so  on,  as  long 
as  there  were  male  descendants  to  succeed. 

But  up  to  this  period,  the  tenant  could  not  assign  or  dis- 
pose of  his  right  or  estate,  by  sale  or  exchange  ;  nor  could 
he  mortgage  or  devise,  without  the  consent  of  the  lord.  The 
character  of  the  contract  between  the  tenant  and  his  lord, 
and  the  nature  of  the  services  to  be  rendered  by  the  tenant, 
were  such  as  to  forbid  the  propriety  of  allowing  the  tenant 
to  alien  or  transfer  his  part  of  the  contract.  The  services 
were  of  a  military  kind,  and  the  personal  ability  of  the  tenant 
to  perform  the  services  was  of  the  first  importance  to  the 
purposes  of  the  compact,  and  to  the  end  and  object  of  the 
general  system  of  association,  of  which  the  compact  was  a 
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part  It  was  regarded  as  impolitic  to  allow  the  tenant  to 
name  his  successor  by  his  sfssignment,  or  by  the  provisions 
of  his  will,  because  he  might  designate  or  select  some  person 
who  lacked  the  capacity  to  perform  the  duties  of  a  tenant. 
This  restraint  upon  alienation  embraced  the  lord.  He  was 
not  at  liberty  to  dispose  of  the  reversion,  that  is,  of  his  part 
of  the  compact.  The  obligations  of  the  contract  between  the 
lord  and  his  tenant  were  regarded  as  reciprocal  and  mutual, 
to  a  certain  extent.  Each  was  under  a  contract  obligation 
to  the  other.  The  one  owed  protection,  the  other  service. 
Neither  was  permitted  to  transfer  the  contract  without  the 
consent  of  the'  other.  And  the  tenant  was  required  also  to 
obtain  the  assent  of  the  heir.  The  contract  was  made  as  well 
to  the  heir  as  to  the  grantee,  and  the  grantee  could  not  assign 
his  interest  in  the  contract  without  defeating  the  interest  of 
the  heir.  It  was  proper,  therefore,  to  require  the  consent 
of  the  heir  as  a  necessary  preliminary  to  the  sale.  The  heir 
took  the  right  of  possession,  the  estate,  by  force  of  the  con- 
ti*act,  on  the  decease  of  the  ancestor.  He  took  nothing  of 
the  ancestor.  The  death  of  the  ancestor  only  removed  him 
as  a  party,  from  the  contract,  and  left  the  heir  the  party  enti- 
tled to  the  immediate  right  of  possession.  The  right  of  the 
heir  existed  before  the  death  of  the  ancestor ;  the  death  only 
vested  the  right  in  his  possession. 

The  feudal  theory  was  entirely  conservative.  The  people 
were  arranged  in  separate  classes,  the  one  subordinate  to  the 
other ;  and  the  several  classes  were  so  restrained  and  confined 
to  the  circle  in  which  they  were  fixed  to  move,  that  the  chil- 
dren could  not  escape  from  the  class  to  which  their  parents 
were  allotted.  The  feudal  landholder  could  not  sell  his 
land,  could  not  dispose  of  itby  will,  could  not  underlet  it 
without  permissV)n,  could  not  provide  for  his  family  out  of 
it,  and  could  not  subject  it  to  the  payment  of  his  debts.  He 
enjoyed  no  rights  of  property  therein,  except  the  right  of 
possession  and  the  rignt  to  confiscate  the  property  of  his 
tenants.  The  chief  progress  in  the  advancement  of  indivi- 
dual rights,  during  the  last  five  centuries,  has  been  confined 
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to  the  movement  to  get  rid  of  the  feudal  restraints,  fastened 
upon  society  during  tlie  five  centuries  immediately  preceding. 
The  rights  and  obligations  of  the  parties  under  the  feudal 
class  of  contracts  were  enforced  according  to  the  letter  and 
meaning  of  the  contracts,  until,  in  the  progress  of  society, 
the  wants  of  the  people  demanded  a  change.  That  change 
was  not  brought  about  so  much  by  a  change  of  contracts, 
made  directly  by  the  parties,  as  by  the  interpolation  in  the 
contracts,  of  provisions  not  named  therein  by  the  parties. 
The  law  first  gave,  out  of  this  class  of  contracts,  certain 
rights  therein,  to  parties  not  named  in  the  provisions ;  and 
in  time  also,  it  permitted  the  tenant  to  transfer  his  rights  to 
others,  sometimes  in  a  qualified  and  limited  manner,  and 
sometimes  wholly.  He  was  permitted  to  do  so  by  his  own 
voluntary  assignment,  to  take  effect  in  his  lifetime,  and  also 
by  his  last  will  and  testament,  to  take  effect  after  his  decease. 
These  changes  were  not  all  wrought  at  once,  but  at  different 
periods,  and  with  considerable  intervals  of  time  between. 
Among  the  innovations  made  by  the  customs  of  society,  and 
known  as  a  part  of  the  common  law,  were  the  dower  right 
of  the  widow  of  a  deceased  tenant,  in  the  estates  of  the  hus- 
band, the  right  of  the  husband  during  the  lifetime  of  the 
wife,  and  his  right  by  curtesy  after  her  decease,  in  certain 
cases,  in  the  estates  of  the  wife.  By  the  right  of  dower,  the 
widow  becomes  the  party  in  interest  to  the  contract  which 
created  and  sustained  the  estate  held  by  the  husband,  and  as 
such  the  party  entitled  to  the  possession  of  one-third  of  the 
premisfpi^'fcirljhe  period  of  her  life.  The  husband,  at  com- 
noon  law,  became  the  party  to  all  snch  contracts  held  by  the 
wife  at  tlie  time  of  marriage,  and  continued  such  party  during 
her  life,  and  in  certain  contingencies,  aiter  her  decease  and 
during  his  own  fife.  These  provisions  were  fastened  upon 
and  made  a  part  of  every  grant  of  an  estate  of  inheritance, 
by  the  laws  ;  and  thus  became  as  much  a  part  of  the  com- 
pact as  though  they  had  been  expressly  named  therein  by 
the  parties  who  made  it    Those  provisions  of  the  common 
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law  constitute  the  chief  part  of  the  law  of  dower,  and  of 
curtesy,  and  the  other  rights  of  the  husband  in  his  wife's  real 
property  so  far  as  such  rights  now  exist.  Such  rights  were, 
in  the  beginning,  innovations  upon  the  feudal  arrangement ; 
but  they  began  so  early  in  the  progress  of  feudal  history, 
that  it  is  impossible  now  to  point  to  the  particular  period 
when  they  began.  For  all  practical  purposes,  so  far  as  the 
duties  of  the  lawyer  are  concerned,  the  right  of  dower  and 
the  right  of  curtesy  were  an  original  part  of  the  common  law. 

SECTION    I 

IX)W£fi. 

• 

1.  The  right  of  a  widow  in  the  lands  of  which  her  husband 
was  seised  of  an  estate  of  inheritance  during  the  marriage,  is 
called  her  right  of  dower.  By  some  of  the  text-writers,  it  is 
classed  among  the  life  estates,  and  is  said  to  be  created  by 
operation  of  law.  It  is  true  that  the  widow's  right  of  dower 
is  limited  to  the  period  of  her  natural  life  ;  but  it  is  not  true 
that  her  right  is  an  integral  estate,  like  an  estate  for  life 
created  by  a  lease.  It  is  no  new  estate,  but  only  a  part  of 
an  estate,  which  the  law,  in  certain  contingencies,  assigns  to 
the  widow,  while  it  leaves  the  remainder  to  the  heirs  or 
devisees  of  the  deceased  husband,  in  case  he  dies  seised ;  and 
to  his  assignees,  when  he  had  assigned  before  his  death.  It 
is  the  division  of  an  estate  in  fee  by  operation  of  law,  and  not 
the  creation  of  a  new  estate  by  such  operation.  An  estate, 
as  before  shown,  is  always  the  result  of  a  contract;  and  cannot 
be  created  by  operation  of  law.  The  law  sometimes  supplies 
certain  provisions  to  a  contract,  and  gives  to  them  the  same 
force  as  though  they  were  expressed  in  the  contract  itself, 
but  it  makes  no  contracts  for  individuals.  It  frequently 
divides,  but  never  makes  an  estate.  The  widow  holds  her 
dower  right  of  the  same  lord  of  whom  her  husband  held  the 
fee,  which  is  the  State,  in  all  cases  where  the  statute  quia 
emptorea  is  in  force  and  applies.  ^EVom  the  time  she  becomes 
seised,  she  is  for  the  remainder  of  her  life  a  party  to  the  grant 
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of  the  State,  and  entitled  to  the  possession  under  and  by  yir- 
tue  of  the  obligations  of  that  contract. 

Lawrence  v.  Brown,  5  N.  Y.  400;  Lawrence  v.  Miller,  2  N.  T.  245. 

In  New  York,  it  is  provided  by  statute  that  the  widow 
shall  be  endowed  of  the  third  part  of  all  the  lands  whereof 
her  husband  was  seised  of  an  estate  of  inheritance,  at  any 
time  during  the  marriage. 

1  R.  S.  740,  §  1. 

By  another  statute,  every  estate  of  inheritance  is  to  be 
termed  a  fee  simple  or  fee. 

1  R.  S.  722,  §  2. 

These  statutes  are  •  merely  declaratoy  of  the  common  law. 

Liu.  §  16;  Go.  Litt.  80  b,  81  a. 

2.  The  origin  of  the  right  of  dower  is  involved  in  great 
obscurity.  It  is  not  easy  to  determine  either  the  time  or  the 
nation  of  its  institution  ;  nor  is  it  very  important  to  the  law- 
yer, in  his  mere  professional  duties,  to  be  able  to  form  an 
intelligent  opinion  either  as  to  the  time  or  place  of  its  origin. 
It  is  enough  for  his  purpose  to  know,  that  dower  was  one  of 
the  beneficial  provisions  of  the  common  law  for  the  aid  of  the 
widow  in  the  support  of  herself  and  children  after  the  decease 
of  her  husband.  It  was  probably  among  the  earliest  steps 
in  that  progression  which  marked  the  interval  between  bar- 
barism and  civilization,  and  which  broke  in  upon  the  rule 
that  might  makes  right.  There  has  been  but  little,  if  any, 
improvement  in  favor  of  the  widow  since  her  rights  were  first 
defined  in  the  tert-books  of  the  common  law.  The  early  rule 
was,  that  if  at  any  time  during  the  coverture,  the  husband 
became  solely  seised  of  an  estate  of  inheritance  in  lands,  to 
which  any  issue  which  the  wife  might  have,  might  by  possi- 
bility become  the  heir,  she  from  that  time  became  entitled, 
on  the  decease  of  her  husband,  to  have  one  equal  third  part 
of  the  same  lands  allotted  to  her,  to  be  enjoyed  during  the 
remainder  of  her  Ufe.  In  other  words,  if  at  any  time  during 
the  existence  of  the  marriage  relation,  the  husband  became 
the  party  of  the  second  part,  originally,  or  as  assignee,  or  by 
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descent,  to  a  contract,  which  vested  in  him«and  his  heirs  the 
right  of  possession  to  lands,  the  right  attached  on  the  part  of 
the  wife  to  become  the  party  to  that  contract,  on  the  death  of 
her  husband,  to  one-third  of  the  said  premises,  and  to  remain 
such  party  to  the  end  of  her  life.  This  provision  was  interpo- 
lated and  made  a  part  of  every  grant  in  fee,  with  the  same, 
force  and  effect  as  though  it  was  expressly  set  forth  in  the  con- 
tract ;  and  the  parties  could  not  leave  out  the  provision  by 
any  conventional  arrangement,  because  it  was  a  provision 
made  by  the  law,  and  placed  beyond  individual  control* 

3.  In  determining  the  question  of  dotrer  in  any  particular 
case,  there  are  several  independent  points  to  be  considered, 
involving  questions  belonging  to  different  branches  of  the  law. 
The  right  is  founded  upon  two  concurrent  events,  namely, 
the  marriage  and  the  seisin  of  the  husband  during  coverture. 
The  first  thing,  in  the  order  of  the  events,  necessary  to  be 
proved,  is  the  marriage  with  the  alleged  husband ;  and  the 
second,  that  the  alleged  husband  was  the  owner  of  an  estate 
in  fee,  and  had  the  right  of  possession,  the  seisin,  at  some 
time  during  the  marriage.  The  concurrence  of  these  two 
events  is  necessary  to  initiate  the  right  of  dower.  The  con- 
summation or  perfection  of  the  right  requires  a  third  event, 
to  wil,  the  death  of  the  husband.  The  right  of  the  widow 
exists  in,  or  attaches  to,  the  contract  before  the  death,  but  it 
is  strictly  a  passive  or  dormant  right  before  that  event  Until 
after  that  event,  she  can  exercise  but  one  of  the  ordinary 
rights  generally  incident  to  property  in  lands,  and  that  is,  in 
case  the  husband  shall  sell  and  convey  his  estate,  the  wife 
may  release  her  right  of  dower  to  his  grantee.  She  cannot 
release  or  assign  to  any  one  other  than  the  grantee  of  her 
husband. 

Beynoldfl  v.  Reynolds,  24  Wen.  197. 

FiBST :  The  marriage  must  be  proved  to  have  been  made 
and  sanctioned,  or  witnessed,  according  to  the  laws  of  the 
State  in  which  the  contract  was  made.  This  proposition 
contains  two  distinct  points :  Ist,  how  and  in  what  manner 
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the  marriage  contract  must  be  made  ;  and  2d,  what  is  suffi- 
cient evidence  of  the  contract.  These  two  points  seem  to 
have  been  frequently  confounded,  and  the  confusion  of  ideas 
resulting  therefrom  has  led  to  most  of  the  apparent  conflict 
to  be  found  in  the  books  upon  the  subject  of  marriage. 

In  New  York,  marriage  is  declared  by  statute  to  be  a  civil 
contract. — (2  li.  S,  138.)  That  is  the  general  doctrine  of 
this  country.  But  it  does  not  follow  from  that,  that  any  mere 
agreement  by  parol,  or  in  writing,  such  as  is  sufficient  to  con- 
stitute other  contracts,  would  be  sufficient  to  constitute  a 
legal  marriage.  The  New  York  statute,  before  referred  to, 
provides  tor  the  solehinization  of  marriages  by  ministers  of 
the  gospel  and  priests  of  every  denomination,  or  by  some 
person  of  the  official  position  of  mayor,  recorder  or  aldermen 
of  some  city,  or  a  judge  of  some  court,  or  a  justice  of  the 
peace.-— (2  B.  S.  139,  §  8,)  But  this  requisition  is  evidently 
necessary  only  for  the  purposes  of  allowing  the  marriage  to 
be  registered  and  authenticated  according  to  the  provisions 
of  the  statute.  It  is  left  at  the  option  of  the  parties  to  adopt 
any  other  mode  which  was  lawful  before  the  statute,  except 
for  the  purposes  of  the  registration  and  authentication  pro- 
vided by  the  statute.  There  is  no  doubt  that  marriage 
can  be  proved  by  other  evidence  than  the  production  of  the 
records  or  certificates  contemplated  by  the  statute ;  but  it 
does  not  follow  that  the  contract  requires  no  formalities  or 
ceremonies  beyond  the  mere  agreement  of  the  parties,  or  that 
ministerial  or  official  sanction  can  be  dispensed  with,  without 
impairing  the  obligations  of  the  contract.  What  ceremony 
or  sanction  may  be  necessary  to  constitute  marriage,  is  a 
very  different  question  from  what  proof  or  evidence  of  mar* 
riage  shall  be  required.  Cohabitation  in  a  public  manner  as 
husband  and  wife  for  a  great  number  of  years,  has  been 
regarded,  in  some  cases,  as  sufficient  evidence  of  marriage, 
not  because  marriage  requires  no  other  formalities,  or  no 
different  sanction  from  other  agreements,  but  because  such 
evidence  is  treated  as  sufficient  to  authorize  the  presumption 
that  the  marriage  was  the  result  of  a  contract  duly  solemnized. 
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The  acceptance  of  such  evidence  as  sufficient,  affords  no 
grounds  to  infer  that  ministerial  or  official  sanction  is  unneces- 
sary, more  than  the  acceptance  of  adverse  possession  for  a 
certain  length  of  time  to  prove  a  title  in  fee  to  lands,  war- 
rants the  conclusion  that  a  grant  in  fee  can  be  made  by  a 
parol  agreement. 

The  marriage  contract,  like  every  other  contract  between 
individuals,  is  made  by,  and  rests  upon,  the  mutual  consent 
of  the  parties.  How  that  consent  is  to  be  made  known,  or 
in  what  manner  and  by  what  ceremony  sanctioned,  is  a  ques- 
tion which  seems  to  be  unsettled.  In  New  York,  the  com- 
mon law  rule  is  held  to  be  in  force,  in  addition  to  the  statute 
mode.  Nor  have  marriage  contracts  been  included  within 
the  statute  of  frauds.  Hence,  if  a  legal  contract  of  marriage 
requires  no  ceremony  or  sanction  at  common  law,  more  than 
other  contracts  between  individuals  outside  of  the  statute  of 
frauds,  it  follows  that  the  mode  of  proving  such  contracts 
requires  no  further  or  other  evidence  than  is  required  in 
such  cases.  It  would  be  enough  to  show  a  letter  from  one 
to  the  other,  containing  a  proposal  to  an  immediate  marriage, 
and  a  letter  in  return  consenting  to  the  proposal.  Parties 
might  make  marriage  contracts  as  they  make  contracts  for 
the  purchase  and  sale  of  goods,  without  personal  acquaint- 
ance or  personal  association.  It  could  be  done  by  telegraphic 
communication  as  well  as  by  letter.  Moreover,  any  one 
could  make  out  the  relation  by  merely  producing  witnesses 
who  should  testify  to  being  present,  and  that  the  parties 
agreed  to  be  husband  and  wife,  or  that  one  of  the  parties,  or 
both,  admitted  or  confessed  to  such  a  contract.  The  con- 
tract of  marriage  would  thus  be  subject  to  frauds  and  perju- 
ries, and  other  frailties  of  human  testimony,  while  other 
contracts  of  much  less  importance  in  their  scope  and  bearing 
ara  protected  by  the  statute  of  frauds.  It  therefore  is  an 
important  question,  whether  the  marriage  contract  can  be 
made  in  the  same  manner  of  other  contracts,  by  the  uncere- . 
monious  agreement  of  the  parties.  Can  a  right  of  dower  be 
sustained  upon  the  testimony  alone  of  witnesses,  that  the 
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claimant  and  the  deceased  alleged  husband  had  verbally 
agreed  to  be  husband  and  wife,  or  that  the  alleged  husband 
admitted,  in  his  lifetime,  the  alleged  marriage  ?  This  ques- 
tion must  be  answered  in  the  affirmative,  if  marriage  is  to  be 
treated  as  requiring  no  ceremony  or  official  formality  beyond 
the  most  ordinary  agreements,  as  is  claimed  by  some  of  the 
authorities. 

The  conunon  law  rule,  as  laid  down  by  some  of  the  text 
writers,  and  -  as  stated  in  some  of  the  reported  cases,  is,  that 
the  consent  of  the  parties  is  all  that  is  required  to  constitute 
a  valid  marriage,  and  that  no  peculiar  ceremony  or  formality 
is  necessary  in  the  attestation  of  that  consent. 

2  Kent,  S6 ;  Scribner  on  Dower,  59 ;  Fenton  v.  R^ed,  4  John.  R.  52. 

As  the  rule  is  given  by  other  authorities,  the  question  is 
in  doubt,  whether  the  marriage  contract  can  or  cannot  be 
made  and  sanctioned  as  other  personal  contracts  are  made 
and  sanctioned. 

Bishop  on  Marriage  and  Divorce,  §§  156, 157;  Roper  on  Husband 
and  Wife,  Appendix,  No.  1. 

But  the  text-writers  who  lay  down  the  rule  that  no  cere- 
mony is  necessary,  are  not  sustained  by  the  reported  cases. 
In  the  case  of  T?ie  Qtieen  v.  Millis,  10  Clark  &  Finnellyj 
655,  decided  in  1844,  the  subject  was  elaborately  discussed 
on  both  sides.  The  English  authorities  were  very  fully 
examined  and  criticised.  The  facts  of  that  case  were,  that  the 
defendant  was  manied  in  Ireland  by  a  Presbyterian  minister, 
according  to  the  Presbyterian  form,  and  the  parties  cohabited 
as  husband  and  wife  for  two  years.  Afterwards,  and  while 
that  woman  was  living,  the  defendant  married  another  woman, 
in  England,  in  the  established  ceremonial  form.  He  was 
indicted  and  tried  for  bigamy,  and  the  only  question  was, 
whether  the  first  marriage  was  a  legal  and  valid  marriage. 
The  judges  in  Ireland  were  equally  divided,  but  gave  judg- 
ment in  favor  of  the  defendant,  and  the  case  was  brought 
before  the  House  of  Lords.  The  decision  was  based  upon 
the  ground  that  the  validity  or  invalidity  of  the  first  marriage 
must  depend  upon  the  common  law.    The  opinion  of  the 
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judges,  in  which  all  concurred,  was  delivered  by  Chief  Jus- 
tice Tindall.  He  declared  that  *^  by  the  law  of  England,  as 
it  existed  at  the  time  of  the  passing  of  the  marriage  act,  a 
contract  of  marriage  'per  verba  de  presenii  was  a  contract 
indissoluble  between  the  parties  themselves,  affording  to  either 
of  the  contracting  parties,  by  application  to  the  spiritual  court, 
the  power  of  compelling  the  solemnization  of  an  actual  mar- 
riage ;  but  that  such  contract  never  constituted  a  full  and 
complete  marriage  in  itself,  unless  made  in  the  presence  and 
with  the  inteiTcntion  of  a  minister  in  holy  orders." 

And  he  further  said  :  **  There  will  be  found  no  authority 
to  contravene  the  general  position  that  at  all  times,  by  the 
common  law  of  England,  it  was  essential  to  the  constitution 
of  a  full  and  complete  marriage  that  there  must  be  some  reli- 
gious solemnity  ;  that  both  modes  of  obligation  should  exist 
together,  the  civil  and  religious  ;  that,  besides  the  civil  con- 
tract, that  is  the  contract  per  verba  de  preseatiy  which  has 
always  remained  the  same,  there  has  at  all  times  been  also  a 
religious  ceremony,  which  has  not  always  been  the  same,  but 
has  varied  from  time  to  time,  according  to  the  variation  of  the 
laws  of  the  church."  But  notwithstanding  the  judges  were 
unam'mous  in  that  opinion,  the  lords  who  gave  judgment 
were  equally  divided  upon  that  point.  Brougham,  Denman 
and  Campbell  were  for  sustaining  the  first  marriage;  and 
Lord  Chancellor  Lyndhurst,  Cottenham  and  Abinger  con- 
curred with  the  judges  that  the  first  was  not  a  valid  marriage. 

The  case  of  Catherwood  v.  Caalon,  13  Mees.  <6  Welsbj/j  261, 
involved  a  similar  question,  and  was  disposed  of  in  the  same 
way. 

Since  those  decisions,  it  has  been  determined  in  the  con- 
sistory court  of  London  (1847),  in  the  case  of  Caiterall  v. 
Catterallf  1  Robertson^  580,  that  a  marriage  by  a  Presbyterian 
clergyman  in  New  South  Wales  was  a  valid  marriage,  autho- 
rizing proceedings  for  divorce.  Dr.  Lushington  questioned 
the  propriety  of  the  decision  in  The  Queen  v.  Millia^  and 
refused  to  apply  the  principles  of  that  case  to  the  case  before 
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him,  on  the  ground  that  there  was  a  material  distinction 
in  the  two  cases. 

The  law  is  claimed  to  be  settled  in  Scotland  in  favor  of  the 
validity  of  the  contract  of  marriage  without  clerical  inter- 
vention. 

Bish.  on  Mar.  and  Div.  §  158;  Scribner  on  Dower,  64. 

It  is  said  to  have  been  so  settled  in  Dalrymple  v.  Dalrym- 
pie,  2  Haggard^s  Consistory  Reports,  54,  and  the  case  of 
McAdam  v.  Walker,  1  Dow,  148. 

Those  decisions  turned  expressly  upon  the  peculiar  mar- 
riage laws  of  Scotland,  and  are  no  authority  as  to  the  com- 
mon law  of  England.  It  was  expressly  declared  that  the 
common  law  of  England  furnished  but  one  principle  to  the 
case,  and  that  was,  that  the  right  of  property  must  be  deter- 
mined by  the  law  of  the  country  where  the  property  was. 

The  doctrine  of  the  text-writers,  that  a  marriage  at  com- 
mon law  required  only  a  contract  per  vet'ba  de  presenti,  is 
not  sustained  by  the  reported  cases  of  England.  Indeed,  no 
case  can  be  found  there,  where  it  has  been  contended  that 
marriage  without  clerical  ceremony  of  some  kind  is  valid. 
The  question  there  has  been  as  to  the  denomination  of  the  min- 
ister and  the  peculiar  form  of  the  ecclesiastical  ceremony ;  and 
not  whether  all  form  and  ceremony  could  be  dispensed  with, 
and  parties  marry  as  they  make  other  contracts ;  and  even 
with  less  care  and  form ;  for  in  many  other  contracts  the 
statute  of  frauds  has  secured  something  more  than  mere 
words  as  evidence  of  the  agreement. 

In  many  of  the  older  English  cases  the  question  has  been, 
not  what  was  necessary  to  constitute  a  valid  marriage  con- 
tract, but  what  was  competent  and  sufficient  evidence  of  mar- 
riage. Thus,  in  Morris  v.  Miller,  4  Bwrrowff  Rep.  2057, 
which  was  an  action  for  criminal  conversation,  the  question 
was,  whether  cohabitation  as  husband  and  wife,  and  the  repu- 
tation and  acknowledgment  of  the  parties  that  such  was  their 
relation,  was  competent  and  sufficient  evidence  to  prove  a 
marriage  in  fact.  Lord  Mansfield,  in  giving  the  opinion  in 
that  case,  held  that    he  evidence  offered  was  not  sufficient 
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proof  of  the  fact  of  marriage  to  sustain  the  action.  But  he 
put  his  decision  on  the  peculiar  character  of  the  action ;  hold- 
ing that  in  actions  for  criminal  conversation,  it  was  necessary 
to  prove  the  marriage  by  direct  evidence  ;  that  circumstan- 
tial evidence  was  not  sufficient.  But  the  court  did  not,  in 
that  c^e,  undertake  to  define  what  was  necessary  to  consti- 
tute a  marriage  in  fact. 

A  fQW  years  later  (1779),  in  Birt  v.  Barlow,  Dougl<wf 
Rep.  171,  the  question  was,  whether  the  parties  to  the  mar- 
riage could  be  identified  by  other  witnesses,  or  in  any  other 
way  than  by  those  who  had  attested  the  marriage  certificate. 
It  was  held  that  the  marriage  act  did  not  restrict  the  mode 
of  proving  the  identity  of  the  parties,  but  left  the  identity  to 
be  proved  by  other  witnesses  and  in  a  thousand  other  ways. 
And  the  court  declared,  that  an  action  for  criminal  conversa- 
tion was  the  only  civil  case  where  it  was  necessary  to  prove 
the  actual  marriage  by  direct  evidence  ;  that  in  other  cases, 
cohabitation  and  reputation  are  equally  competent  evidence 
of  the  marriage.  They  also  explained,  that  they  did  not 
mean  by  actual  marriage,  merely  one  which  was  registered, 
but  that  in  cases  of  marriage  among  religious  classes,  where 
registry  was  not  practiced,  evidence  other  than  the  marriage 
certificate  was  not  only  admissible,  but  might  be  sufficient 
But  no  opinion  was  expressed  as  to  what  was  necessary  to 
constitute  a  marriage  in  fact 

In  cases  which  involve  only  the  right  to  property,  depend- 
ing upon  the  validity  of  an  alleged  .marriage,  it  has  always 
been  held  that  cohabit&tion,  reception  by  the  famiL'es  of  the 
parties  as  husband  and  wife,  and  other  similar  circumstances, 
were  admissible  and  prima  facte  evidence  of  marriage,  to  go 
to  the  jury. 

Read  v.  Passer,  1  £sp.  Rep.  218 ;  Harvey  o.  Harvey,  2  Bl.  R.  877. 

There  was  nothing  decided  in  Lavtour  v.  TeesdalCy  8  Taitn. 
830,  except  that  a  marriage  between  two  British  subjects, 
solemnized  by  a  Catholic  priest  at  Madras,  according  to  the 
rites  of  the  Catholic  church,  followed  by  cohabitation,  was 
valid,  without  the  license  of  the  governor. 

39 
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In  Roper's  Treatise  on  Husband  and  Wife,  the  editor,  Mr. 
Jacob,  arrived  at  the  conclusion,  after  an  elaborate  review 
of  the  authorities,  ''  that  according  to  the  law  administered 
in  England  before  the  marriage  act,  a  matrimonial  contract 
de  presenti  was  essentially  distinct  from  a  marriage  solemn- 
ized by  a  person  in  holy  orders  :  and  that  it  did  not  confer 
on  the  woman  the  right  to  dower  ;  on  the  aan  the  right  to 
llie  woman's  property  ;  and  that  it  did  not  render  a^  subse- 
quent marriage  with  a  third  person  ipso  facto  void  at  law, 
though  it  foimed  a  ground  for  a  sentence  annulling  it'' 

Roper  on  Husband  and  Wife,  p.  474. 

The  question,  in  the  English  cases,  has  been  confined  4 
this  one  point,  whether  it  was  necessary  to  make  a  valid  mar- 
riage, that  the  contract  should  be  solemnized  by  a  priest  in 
the  orders  of  the  Church  of  England. 

In  New  York,  the  doctrine  oi  Morris  v.  Miller,  4  Burrov>8^ 
2057,  that  proof  of  actual  marriage  was  not  necessary,  except 
in  prosecutions  for  bigamy  and  in  actions  for  criminal  con- 
versation, has  been  repeatedly  sanctioned.  In  other  cases, 
the  marriage  may  be  proved  from  cohabitation,  reputation, 
acknowledgment  of  the  parties,  reception  in  the  family,  and 
other  circumstances  from  which  a  marriage  may  be  inferred. 
The  first  reported  case  was  Fenton  v.  Reed,  4  John.  H,  52. 
The  question  in  this  case  was,  not  how  the  parties  were  mar- 
ried, but  as  to  the  fact  whether  they  were  married.  Mrs. 
Heed  had  been  the  lawful  wife  of  one  Guest,  who  died  in 
1800.  But  before  his  death,  she  had  lived  with  Beed  as  his 
wife,  and  continued  to  do  so  until  1806,  when  Seed  died.  No 
solemnization  of  man-iage  was  proved  to  have  taken  place 
between  Reed  and  the  plaintiff,  subsequent  to  the  death  of 
Guest.  The  evidence  relied  upon  to  prove  the  marriage  was 
the  cohabitation  as  husband  and  wife  for  the  six  years  before 
the  death  of  Reed,  and  after  the  death  of  Guest,  the  first  hus- 
band. The  evidence  was  held  sufiScient  to  establish  the  fact 
of  the  marriage.  But  what  ceremony,  if  any,  was  necessary 
to  constitute  marriage,  was  not  in  the  case.  It  is  true  the 
court  is  reported  to  have  said,  that  ^'  a  contract  of  marriage 
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made  per  verba  de  preaentt,  amounts  to  an  actual  marriage, 
and  is  as  valid  as  if  made  in  facte  ecclestceJ*  And  for  autho- 
rity for  that  dictum,  reference  is  made  to  Collins  v.  JessoL  6 
JUod.  155.  The  case  cited  does  not  authorize  the  dictum  in 
the  unqualified  manner  stated.  That  case  made  the  distinc- 
tion hefore  referred  to,  between  the  contract  of  marriage  de 
preserUij  and  ite  solemnization  facie  ecclesioe.  Holt,  C.  J., 
stated.the  doctrine  as  follows  :  ''  K  contract  be  per  verba  de 
presentij  it  amounts  to  an  actual  marriage,  which  the  very 
part'  js  themselves  cannot  dissolve  by  release  or  other  mutual 
r  jeoment ;  for  it  is  as  much  a  marriage  in  the  sight  of  God, 
as  if  it  had  been  in  facie  ecclesioe  ;  with  this  difierence,  that 
if  they  cohabit  before  marriage  mfaxde  ecclesioe^  they  are  for 
that  punishable  by  ecclesiastical  censures  :  and  if,  after  such 
contract,  either  of  them  lie  with  another,  they  will  punish 
such  offender  as  an  adulterer." 

In  the  New  York  case  cited,  the  court  overlooked  the  dis- 
tinction made  in  the  cases  relied  upon  as  authority.  It  was 
clearly  held  in  the  case  cited  from  6  Modem,  that  a  contract 
of  marriage  de  presenti  did  not  become  a  complete  marriage 
until  it  was  duly  solemnized  by  clerical  sanction. 

The  same  case  is  reported  in  2  Salk.  437,  where  it  is  said 
that  the  court  made  the  distinction  between  a  marriage  per 
verba  de  preseiUi  and  per  verba  defvtutOy  that  the  latter  was 
a  releasable  contract,  but  the  former  was  not  But  the  case 
was  decided  upon  a  sentence  of  the  spiritual  court,  offered  in 
evidence  in  disaffirmance  of  the  contract  of  marriage,  upon 
the  ground  that  the  sentence  of  that  court  was  binding, 
whether  the  contract  was  by  words  de  presenti  or  de  futuro. 

Jackson  v.  Claw,  18  John.  347,  was  an  action  for  dower, 
where  the  only  contested  point  was  as  to  the  alleged  mar- 
riage. The  evidence  was,  that  the  parties  had  lived  together 
as  husband  and  wife  for  nearly  forty  years,  and  had  a  family 
of  children.  The  court  held  the  facts  presumptive  evidence 
of  the  marriage. 

The  same  rule  was  held  in  Rose  v.  Clark,  8  Paige,  574, 
which  was  also  a  case  turning  upon  the  point  whether  there 
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was  sufficient  evidence  bf  a  marriage,  and  not  what  makes  a 
valid  marriage. 

Starr  v.  Peck,  1  Hill,  270,  involved  a  similar  question. 
The  parties  had  been  formally  married  about  a  week  after 
the  birth  of  a  child.  The  question  turned  upon  the  legitimacy 
of  the  child  ;  and  to  make  her  legitimate,  it  was  necessary  to 
tind  a  maii'iage  before  her  birth.  It  was  left  to  the  jury, 
from  the  circumstances  and  relation  of  the  parties  before  the 
formal  marriage,  to  find  whether  there  had  not,  in  fact,  been 
u  man-iage  before  the  birth  of  the  child,  and  they  so  found ; 
and  the  court,  on  review,  sustained  the  verdict,  upon  the 
ground  that  the  evidence  was  sufficient  to  warrant  the  jury 
in  finding  that  a  marriage  in  fact  existed  before  the  birth  of 
the  child,  notwithstanding  the  ceremony  which  took  place 
afterwards. 

It  is  true  that  the  learned  judge  who  delivered  the  opinion 
uttered  the  dictum,  that,  at  common  law,  marriage  could  be 
contracted  without  the  intervention  of  a  clergyman  ;  and  for 
his  authority  he  cites  FerUon  v.  Reed,  4  John.  52,  herein- 
before referred  to.  But  it  is  evident  that  there  was  as  little  in 
the  case  to  call  forth  such  an  opinion  as  there  was  in  the  case 
cited.  The  evidence  just  as  well  afforded  a  presumption  of 
marriage  with,  as  without,  clerical  intervention.  There  was 
nothing  which  called  for  the  exclusion  of  the  clergyman  in 
the  finding  of  the  jury,  and  therefore  nothing  which  required 
that  the  law  should  be  accommodated  to  his  absence  at  the 
marriage. 

In  Clayton  v.  Wardwell,  4  JV.  Y.  230,  the  question  was 
one  depending  on  the  legitimacy  of  one  of  the  parties,  and 
that  question  turned  upon  the  ulterior  question,  whether  the 
mother  had  been  previously  married  to  another  man,  who 
was  still  living ;  and  the  fact  whether  she  had  or  not,  turned 
upon  the  circumstances  attending  her  relations  with  the 
alleged  first  husband.  The  court  held  that  the  marriage 
could  be  proved  by  circumstantial  evidence,  but  that  the  cir- 
cumstances of  the  case  before  them  failed  to  prove  such  fact. 
In  the  opinions,  there  is  a  good  deal  said  about  marriage 
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being  a  civil  contract,  and  to  be  prof  ed  like  other  contracts, 
by  the  mere  expressed  consent  of  the  parties.  But  there  was 
nothing  in  the  case  calling  for  an  opinion  upon  that  point,  and 
'  no  authorities  are  cited  to  sustain  such  a  position.  There  is 
good  reason  to  suppose  that  the  court  confounded  the  ques- 
tion of  what  constitutes  a  valid  marriage  with  the  question 
of  what  is  competent  evidence  of  a  valid  marriage,  or,  at  least, 
failed  to  discriminate  between  the  two  questioijs.  This  is 
manifested  by  a  charge  of  an  anomaly  upon  the  law  of  the 
State  in  recognizing  the  validity  of  a  marriage,  entered  into 
by  the  consent  of  the  parties  without  witnesses,  and  yet 
requiring  the  testimony  of  witnesses  present  at  a  marriage  in 
all  criminal  or  quasi  criminal  prosecutions,  or  actions  founded 
thereupon.  The  anomaly  disappears  when  the  discrimination 
is  regarded  as  relating  only  to  the  evidence  required  in  the 
two  classes  of  cases,  and  not  to  the  form  or  ceremony  of  the 
marriage. 

In  Cheney  v.  Arnold^  15  N.  Y.  345,  a  contract  to  marry 
pel'  verba  de  futoroj  though  followed  by  cohabitation,  was 
decided  not  to  amount  to  a  marriage  in  fact 

There  is  no  case  reported  from  the  courts  of  New  York 
involving  the  direct  question  as  to  whether  a  contract  of  mar* 
riage  per  verba  de  presently  without  any  ministerial  or  official 
sanction,  is  a  valid  marriage,  except  as  decided  by  the  surro- 
gate of  New  York  city. 

In  the  case  of  J  agues  v.  The  Public  Administrator  on  the 
estate  of  John  Brantigan^  1  Bradford's  Rep.  499,  the  peti- 
tioner applied  for  letters  of  administration,  on  the  ground 
that  she  was  Brantigan's  widow,  which  was  contested  by  the 
public  administrator.  She  claimed  that  two  days  before  the 
death  of  the  deceased,  he  married  her  in  the  presence  of  her 
son-in-law.  The  son-in-law,  who  was  the  only  witness,  testi- 
fied that  the  deceased,  about  eleven  o'clock  at  night,  called 
her  to  his  bedside  and  asked  her  whether  she  would  marry 
him  then.  She  answered  yes.  He  then  said  that  they  would 
be  man  and  wife  henceforth.  She  replied,  ^'  yes,  we  are  now 
man  and  wife."    The  petition  was  dismissed  on  the  ground 
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that  the  marriasre  was  nol  sufficiently  proved.  The  surrogate, 
in  commenting  on  the  doctrine  of  a  valid  marriage  made  with- 
out ceremony  or  sanction,  either  official  or  ministerial,  in  the 
manner  proved  in  the  case  before  him,  said  :  "  If  this  propo- 
sition be  true,  it  may  well  be  the  subject  of  anxiety  and 
apprehension  that  a  contract  of  such  iuiiuite  consequence  to 
the  order  and  well-bemg  of  society,  and  the  security  of  the 
rights  of  property,  has  been  left,  in  regard  to  the  evidences 
of  its  existence,  in  so  loose  and  uncertain  a  condition.  The 
policy  ought  seriously  to  be  considered  of  permitting  the 
formation  of  an  indissoluble  contract  of  the  most  sacred 
character — the  certainty  of  which  lies  at  the  very  foundations 
of  social  peace  and  virtue — without  requiring  such  a  formal 
solemnization  as  may  secure  the  unequivocal  demonstration 
of  the  marriage."  And  he  remarks  that  "  there  is  not  a  soli- 
tary case  in  our  books  where  the  marriage  was  held  to  be 
valid  unless  there  was  either  cohabitation  or  solemnization 
before  a  magistrate  or  minister." 

It  should  be  borne  in  mind  that  cohabitation  is  evidence 
only  when  accompanied  with  the  reputation  that  the  parties 
are  husband  and  wife,  and  then  merely  as  circumstantial  evi- 
dence, from  which  a  valid  contract  of  marriage  may  be 
inferred. 

It  is  evident  that  there  is  no  reported  case  from  the  courts 
of  New  York  to  sustain  the  doctrine  of  the  text- writers,  that 
marriage  by  words  de  preaenti  are  sufficient  to  constitute  a 
valid  marriage  contract,  without  ministerial  or  official  solemni- 
zation. The  point  of  the  decisions  has  involved  only  the 
question  how  a  marriage  contract  can  be  proved,  and  not 
what  is  necessary  to  constitute  it.  There  is  some  reason  to 
believe  that  some  of  the  text-writers  have  been  misled  in  their 
conclusions,  partly  by  failing  to  discriminate  between  those 
points,  and  partly  by  the  dicta  of  some  of  the  reported  cases. 

Thus  in  the  syllabus  to  Jackson  v.  Winne,  7  Wen.  47,  it  is 
said  that  "  a  marriage  is  complete  if  there  be  a  fiiU,  free  and 
mutual  consent  between  the  parties  capable  of  contracting." 
In  that  case  the  ceremony  was  performed  by  a  magistrate. 
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There  was  no  pretence  of  any  want  of  official  solemnization. 
The  question  was  whether  assent  was  manifested  by  one  of 
the  parties,  notwithstanding  the  ceremony. 

There  is  no  dispute  that  the  consent  of  the  parties  is  the 
very  thing  which  constitutes  the  contract  of  marriage.  It  is 
the  essence  of  the  contract,  as  it  is  of  every  other  contract 
between  individuals.  And  there  is  no  doubt  that,  in  this 
country,  marriage  is  purely  a  civil  contract.  That  is,  it  is  not 
here  subject  to  ecclesiastical  authority,  or  to  the  jurisdiction 
of  ecclesiastical  courts,  as  it  is  in  England.  And  because  it 
is  not  so  subject  here,  it  is  said  to  be  purely  a  civil  contract. 
Therein  exists  the  whole  ground  for  saying  that  mai'riage  is 
only  a  civil  contract.  But  the  determination  of  that  question 
does  nothing  towards  determining  in  what  way  the  contract 
of  marriage  must  be  made  and  witnessed. 

The  case  of  Hayes  v.  The  People^  decided  in  1862,  and 
reported  in  26  N.  Y.  390,  is  supposed  by  some  to  have  set- 
tled the  question  conclusively,  for  New  York  at  least  It  is 
true,  the  reporter  has  stated  the  decision  of  the  court  to  be, 
that  **  to  support  an  indictment  for  bigamy,  it  is  a  sufficient 
marriage  in  fact,  that  the  parties  agree  to  be  husband  and 
wife,  and  cohabit  and  recognize  each  other  as  such." 

But  no  such  decision  was  made  in  the  case,  and  there  was 
nothing  therein  to  call  for  such  a  decision.  The  plaintiff  in 
error,  as  the  defendant  in  the  court  below,  had  been  con- 
victed of  bigamy.  His  chief  point  of  defence  was,  that  the 
prosecution  had  failed  to  prove  the  alleged  second  marriage 
sufficiently  to  sustain  the  indictment,  for  the  want  of  proof 
of  the  proper  solemnization  of  the  marriage.  The  facts  as  to 
the  ceremony,  sworn  to  by  the  woman  who  was  the  alleged 
second  wife,  are  stated  in  the  report  of  the  case  as  follows  : 
"They  were  married  in  that  apartment  about  seven  o'clock 
in  the  evening  of  the  13th  September.  Hayes  was  gone 
about  ten  minutes,  and  came  back  with  a  man  whom  he  rep- 
resented to  be  a  minister.  He  was  dressed  as  a  minister,  and 
had  on  a  white  necktie.  The  witness  did  not  ask  his  name. 
It  was  the  Protestant  Episcopal  marriage  ceremony.    He 
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read  the  Episcopal  form  of  marriage  from  a  book.  He  asked 
the  witness  if  she  would  take  the  defendant  for  her  husband, 
and  she  said,  yes  ;  and  he  asked  the  defendant  if  he  would 
have  the  witness  for  his  wife,  and  he  said  yes  ;  and  he  made 
them  man  and  wife.  There  was  no  witness  present  but  the 
defendant  herself,  and  the  person  who  officiated  as  clergy- 
man. This  person  gave  her  a  certificate  of  marriage,  which 
the  defendant  took." 

In  addition  to  th^t,  it  was  proved  that  they  cohabited  and 
lived  together  as  man  and  wife,  for  about  a  year,  and  that 
the  defendant  repeatedly,  in  conversation  with  his  friends, 
called  her  his  wife,  and  admitted  that  he  had  been  married 
to  her  in  September,  1860. 

It  was  said  by  Wright,  J.,  that  ^*  if  this  evidence  was  to  be 
credited,  a  marriage  in  fact,  as  contradistinguished  from  one 
inferable  from  circumstances,  was  proved.  It  is  true  that 
the  authority,  or  official  character,  of  the  person  performing 
the  marriage  ceremony  was  not  affirmatively*  shown  ;  and 
there  was  some  proof  in  the  case  to  excite  at  least  a  suspicion 
that  the  prisoner  had  procured  the  man  who  officiated,  to 
falsely  represent  himself  as  a  clergyman.  If,  however,  to 
constitute  a  valid  marriage,  it  must  be  solenmized  by  a  min- 
ister or  magistrate,  the  evidence  was  sufficient,  prima  faciei 
to  prove  a  marriage  in  fact.  A  person  appearing  in  the  cha- 
racter of  a  clergyman  performed  the  ceremony,  using  the 
marriage  service  of  the  Protestant  Episcopal  church.  The 
marriage  was  followed  by  cohabitation,  and  the  prisoner  dis- 
tinctly admitted  to  others  that  he  was  married  at  the  time. 
K  the  person  officiating  was  not  a  clergyman,  it  was  for  the 
prisoner  to  show  that  fact,  after  el  prima  facie  case  was  made 
out  against  him." 

That  presents  all  that  was  decided  in  the  case,  upon  the 
point  of  the  alleged  second  marriage,  and  the  groimd  upon 
which  the  decision  was  put. 

The  case  was  not  new,  in  that  point,  but  was  substantially 
a  reproduction  of  the  case  of  The  King  v.  Brampton^  decided 
in  1808,  and  reported  in  10  EaM.  282.    In  that  case  the 
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parties  went  to  a  chapel  in  the  town  where  they  were,  on  the 
inland  of  St.  Domingo,  and  the  ceremony  was  performed  by 
a  person  appearing  there  as  a  priest,  and  officiating  as  such.'' 

It  was  remarked  of  the  marriage  by  Lord  EUenborough, 
that  **  this  appears  to  have  been  'per  verba  de  preserUij  and  to 
have  been  celebrated  by  a  priest,  that  is,  by  one  who  pub- 
licly assumed  the  office  of  a  priest,  and  appeared  habited  as 
snch.  Of  what  persuasion,  indeed,  whether  Boman  Catholic 
or  Protestant,  does  not  appear ;  but  even  if  it  were  performed 
by  a  Boman  Catholic  priest,' that  would  not  vary  the  case, 
for  such  a  person  would  be  recognized  by  our  church  as  a 
priest  capable  of  officiating  as  such,  upon  his  mere  renuncia- 
tion of  the  errors  of  the  church  of  Bome,  without  any  new 
ordination." 

It  was  said  by  Grose,  J.  in  the  same  case :  "  The  parties 
meant  to  be  married ;  they  went  openly  to  a  chapel  in  the 
country  where  they  were ;  they  found  there  a  person  appear- 
ing as  a  priest  of  the  country,  and  they  were  married  by  him ; 
the  service  was  performed  in  French,  but  it  was  translated  to 
the  parties,  and  they  understood  it  to  be  the  marriage  cere- 
mony. From  these  facts,  the  presumption  would  be  that  it 
was  a  marriage  according  to  the  law  of  that  country,  by  a 
priest  of  that  country  cognizant  of  its  laws  in  that  respect, 
and  who,  it  must  be  presumed,  would  celebrate  it  according 
to  the  law  of  his  own  country.  There  is,  therefore,  a  fair 
and  reasonable  presumption  that  these  parties  were  regularly 
and  legally  married,  according  to  the  law  of  St.  Domingo." 

Le  Blanc,  J.  said  :  '^  The  question  is,  whether  this  be  not 
sufficient  evidence  that  the  marriage  was  properly  celebrated. 
It  is  no  objection  to  it  for  the  woman  to  say  that  she  did  not 
know  that  the  person  who  officiated  was  a  priest;  for  the 
same  answer  would  probably  be  given  by  most  persons  who 
are  married  here.  They  must  for  the  most  part  say  that  they 
did  not  know  that  the  person  who  officiated  was  a  priest ; 
but  it  would  be  sufficient  evidence  of  the  marriage  that  the 
ceremony  was  performed  by  a  person  officiating  as  a  priest." 

A  similar  question  arose  in  Vermont  in  The  Stale  v.  Rood^ 
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12  Vermont,  396.  The  defendant  was  indicted  for  bigamy, 
and  was  convicted.  The  marriage  was  proved  to  have  been 
solemnized  in  New  York,  before  a  justice  of  the  peace.  No 
evidence  was  given  that  the  party  officiating  in  the  ceremony 
of  maiTiage  was  a  justice  of  the  peace.  The  couit,  however, 
held  it  to  have  been  a  valid  ceremony  of  marriage.  It  was 
remai*ked,  in  the  opinion  of  the  court,  that  **it  is  not  neces- 
sai-y,  in  the  first  instance,  to  show  the  authority  or  official 
character  of  the  person  celebrating  or  solenmizing  the  mar- 
riage. It  seems  to  be  sufficient  if  the  ceremony  was  per- 
formed by  a  person  appearing  in  the  official  character  of  one 
duly  authorized,  especially  if  followed  by  cohabitation." 

Carmichael  v.  The  State  of  0/ao,  12  Ohio  State  Rep. 
553,  wa^  a  case  where  conviction  upon  an  indictment  for 
bigamy  was  had  in  the  court  below.  The  error  alleged  was 
that  the  person  who  solemnized  the  marriage  had  no  license 
or  authority  to  perform  the  ceremony,  as  prescribed  by 
the  laws  of  Ohio.  It  seems  that  there  was  no  proof  of  his 
authority,  and  the  question  was  based  upon  the  ground  that 
there  was  no  proof  upon  that  point.  In  that  respect,  the 
case  is  like  The  King  y.  Brampton  and  The  Stale  v.  Rood. 
The  court  charged  the  jury  that  it  made  no  difference 
*'  whether  the  person  so  solemnizing  the  said  marriage  was 
authorized  to  do  so  or  not ;  that  if  solenmized  by  whomso- 
ever, it  was  a  marriage,  if  followed  by  cohabitation  as  husband 
and  wife."  As  in  the  other  cases  before  cited,  it  was  held  to 
be  enough  to  fulfill  the  requirements  of  the  law,  that  the 
ceremony  was  openly  and  formally  celebrated  by  a  person 
who  was  assumed  at  the  time  to  have  authority  to  do  it ;  and 
upon  that  groimd  the  verdict  was  sustained. 

The  same  principle  was  sanctioned  in  the  case  of  Regina 
V.  Mamoarinfff  37  JEng.  L.  &Eq.  Rep.  609.  The  defendant 
was  convicted  upon  an  indictment  for  bigamy.  The  error 
complained  of,  related  to  the  formallfy  of  the  marriage  A 
witness  testified  that  a  marriage  took  place  in  a  certain' 
chapel,  in  the  presence  of  the  registrar,  that  a  record  was 
made  thereof  in  the  registrar's  book,  that  he  signed  the 
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record  as  a  witness  to  the  mamage,  and  that  tho  parties  after- 
wards lived  together  as  man  and  wife.  There  seems  to  have 
been  no  other  evidence  that  the  place  of  the  marriage  was  a 
chapel,  or  that  the  person  in  whose  book  the  record  was 
made  was  a  registrar,  or  that  the  person  was  a  registrar ;  and 
therein  was  the  foundation  of  the  alleged  error. 

The  court  held,  that  the  parol^  testimony  of  the  witness 
was  sufficient  as  to  the  fact  of  the  marriage,  and  that  there 
was  prima  facie  evidence  that  the  chapel  was  a  place  in 
which  marriage  might  be  legally  solemnized. 

It  was  said  by  the  court,  that  *<  we  must  presume  that  the 
registrar  was  acting  legally,  and  not  illegally." 

The  principle  of  these  cases,  in  regard  to  what  is  required 
to  constitute  a  marriage  at  common  law,  is,  that  when  the 
marriage  ceremony  is  performed  by  a  person  who  is  appa- 
rently a  priest,  and  who  assumes  to  act  as  a  priest,  and  it  is 
done  openly  and  professedly  as  a  marriage,  it  is  to  be  pre- 
sumed that  the  parties  acting,  and  the  part  acted,  are  what 
they  professed  and  appeared  to  be  at  the  time,  until,  at  least, 
there  is  convincing  evidence  to  the  contrary.  In  other 
words,  that  it  is  not  necessary  to  prove  everything  connected 
with  the  transaction  by  affirmative  evidence ;  that  some 
things  must  be  assumed  as  true,  in  order  to  form  a  point 
where  evidence  is  to  begin,  and  that  the  official  character  and 
authority  of  the  petrson  acting  in  the  celebration  of  the  mar- 
riage, constitute  that  point  in  such  cases. 

The  court,  in  the  case  of  Hayes  v.  The  People^  adopted 
that  principle  ;  and  if  they  had  gone  no  further  in  the  expres- 
sion of  opinions  than  to  pass  upon  that  point  as  they  did,  the 
case  would  have  presented  nothing  new  upon  the  question 
of  what  is  necessary  to  constitute  a  marriage. 

There  was,  however,  a  point  made  in  that  case,  as  to  the 
charge  of  the  judge,  which  seems  to  have  called  forth  opin- 
ions of  what  is  necessary  to  constitute  a  marriage  in  fact 

*'  The  court  charged  the  jury,  amongst  other  things,  that 
manuage,  in  this  State,  is  a  civil  contract,  and  did  not  require 
the  intervention  of  a  minister  or  magistrate  to  make  it  legal ; 
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that  any  present  agreement,  between  parties  competent  to 
contract,  to  take  each  other  for  husband  and  wife,  is  a  valid 
maiTiage." 

If  the  testimony  had  left  the  alleged  clergyman  out  of  the 
ceremony,  and  presented  the  same  agreement  between  the 
parties,  with  no  one  but  themselves  present,  then  the  point 
thus  made  in  the  charge  to  the  jury  would  have  been  the 
material  point  in  the  case.  As  it  was,  in  fact,  and  as  it  was 
decided  by  the  court  to  be,  in  law,  no  such  point  could  arise 
ou  review.  It  was  merely  presenting  a  speculative  question 
not  material  to  the  case,  and  calling  for  no  decision  of  the 
court  And  that  part  of  the  charge,  it  is  said  in  the  opinion, 
per  Allen,  J.,  was  not  made  the  subject  of  an  exception. 
Moreover,  it  was  so  qualified  by  other  instructions,  as  to 
cure  any  error  of  the  kind  alleged.  The  instruction  was, 
'^  that  if  the  jury  believed  upon  the  evidence  that  the  defend- 
ant and  Jane  White,  on  the  day  testified  to  by  her,  in  the 
presence  of  the  man  represented  to  be  a  minister,  agreed  to 
be  man  and  wife,  and  afterwards  agreed  to  live  together  as 
such,  such  an  agreement  was,  in  the  eye  of  the  law,  a  suffi- 
cient marriage  to  sustain  an  indictment  for  bigamy."  If  '*  the 
man  represented  to  be  a  minister,"  had  been  left  out  of  that 
part  of  the  charge,  and  left  out  of  the  evidence,  the  case 
would  have  presented  a  very  different  legal  aspect,  and  would 
have  called  for  a  decision  of  the  court  something  like  what 
the  reporter  has  attributed  in  his  syllabus  of  the  case,  if  they 
had  concluded  to  sustain  the  verdict  imder  such  a  state  of 
facts  as  would  have  been  thus  presented. 

But  it  is  by  no  means  certain  that  the  court  meant  to  be 
understood  to  say  that  the  presence  of  the  alleged  clergyman 
was  unimportant ;  and  that  if  no  one  but  the  parties  had 
been  present,  it  was  a  marriage  in  fact,  sufficient  to  sustain 
an  indictment  for  bigamy,  on  the  ground  that  the  contract 
of  marriage  can  be  made  with  as  little  ceremony,  or  none  at 
all,  as  in  the  most  ordinary  commercial  contracts  between 
individuals. 

It  is  said  in  the  opinion,  per  Wright,  J. :  ''To  convict  of 
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bigamy,  a  marriage  in  fact  must  be  proved;  and  reputa- 
tion and  cohabitation  alone  are  not  sufficient.  The  fact  of  a 
marriage  may  be  proved  by  a  witness  present  at  the  celebra- 
tion, and  this  is  the  ordinary  way  of  proving  it" 

It  is  evident  from  his  use  of  the  word  "  celebration,"  that 
be  was  not  contemplating  a  marriage  without  ceremony.  He 
must  have  had  in  mind  an  idea  of  some  ceremony  other  than 
such  OS  attends  the  making  of  a  promissory  note  or  a  bill  of 
sale  of  goods,  or  he  would  not  have  declared  that  the  fact 
of  a  marriage  was  to  be  proved,  in  cases  like  that  before  the 
couit,  by  a  witness  present  at  the  celebration. 

It  is  true  that  he  immediately  added,  that  '^  in  this  State 
marriage  is  a  civil  contract,  and  may  exist  without  any  formal 
solemnization  by  minister  or  magistrate."  But  construing 
that  expression  in  connection  with  the  rest  of  the  paragraph, 
he  did  not  mean  to  say  that  a  marriage  contract  could  be 
celebrated  without  a  minister  or  magistrate,  or  could  be  made 
without  ceremony  of  any  kind,  but  only  meant  just  what  he 
said,  that  no  particular  form  of  ceremony  was  prescribed  by 
the  law.  And  the  decision  of  the  court,  in  its  full  scope 
and  bearing,  is  merely  this,  that  consent  of  parties  to  become 
husband  and  wife,  expressed  in  the  presence  of  a  minister  or 
magistrate,  who  is  called  to  witness  the  consent,  without 
affirmative  evidence  that  the  person  officiating  was  a  minister 
or  magistrate,  is  all  that  is  required  to  make  a  valid  marriage 
between  parties  capable  of  contracting.  Everything  said  to 
the  contrary  in  the  decision  of  that  case  was  no  part  of  the 
decision,  but  only  the  repetition  of  certain  expressions  which 
are  to  be  found  in  the  cases,  where  it  has  been  decided  that 
marriage  could  be  proved  by  circumstantial  evidence  alone, 
except  in  cases  which  involved  a  criminal  charge  against  one 
of  the  parties.  This  is  made  the  more  evident  by  the  citation 
in  one  of  the  opinions  of  several  cases  of  that  kind. 

There  might  have  been  a  point  made  in  that  case  which 
seems  not  to  have  been  more  difficult  to  obviate  than  the 
point  that  was  made.  The  fact  of  the  marriage  was  not 
proved  by  a  witness  present  at  the  celebration,  but  only  by 
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one  of  the  parties  to  the  marriage.  It  added  nothing  to  the 
force  of  her  evidence,  that  she  stated  that  the  marriage  was 
solenmized  in  the  forms  of  the  church,  and  by  one  of  its  pro- 
fessed ministers.  If  she  had  stated  the  contract  with  the 
church  ceremony  and  the  minister  left  out,  it  would  have 
been  equally  evidence  of  a  marriage  in  fact  for  the  purposes 
of  a  conviction  of  bigamy,  if  the  law  is  to  be  held  as  the 
reporter's  note,  prefixed  to  the  case,  would  have  it.  Thus 
presented,  there  is  nothing  in  the  case  which  authorizes  evep 
an  inference  that  the  court  would  have  sustained  the  convic- 
tion. The  absurdity  and  mischief  of  the  doctrine  would  then 
be  too  obvious  to  meet  with  sanction  from  a  judicial  tribunal. 
It  would  place  the  whole  subj||sct  of  marriage  within  ready 
reach  of  perjury.  Parties,  man  or  woman,  could  marry  as 
they  pleased  and  when  they  pleased,  by  putting  themselves 
in  the  position  of  parties  or  prosecutors,  and  swearing  that 
they  were  married.  In  criminal  prosecutions  for  the  alleged 
violation  of  marital  laws,  the  accused  party  might  easily  be 
made  the  victim  of  perjured  witnesses,  without  possible 
means  of  defence  within  his  reach.  Eights  of  property  might 
be  as  readily  jeopardized  in  the  same  way. 

There  is  no  authority  for  saying  that  such  a  doctrine  was 
ever  the  accepted  rule  of  the  common  law  of  marriage,  of 
England  or  of  this  country.  The  truth  of  this  assertion  is 
abundantly  sustained. 

1.  There  is  no  reported  case  of  the  English  courts,  or  of 
the  courts  in  this  country,  where  such  a  doctrine  has  been 
applied  and  acted  upon.  There  seems  to  have  been  but  one 
case  where  the  courts  have  been  called  upon  to  decide  upon^ 
such  a  question,  and  that  is  the  case  of  Jaques  v.  The  Public 
Administrator  of  the  City  of  New  York,  1  Bradf.  Sur,  Rep. 
499,  before  cited.  Even  the  case  of  Cunningham  v.  Burdell^ 
4  Bradf  Sur.  i?.  343,  invoked  the  presence  of  a  minister 
and  the  sanction  of  the  ceremonies  of  the  church.  Outside 
of  Scotland  there  is  no  decision  to  sustain  the  doctrine,  and 
no  facts  to  base  the  doctrine  upon. 

2.  When  w6  look  to  the  general  custom  which  prevails,  in 
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this  country  at  least,  in  regard  to  what  is  necessary  to  con- 
stitute a  valid  executed  contract  of  marriage,  there  is  no 
foundation  for  such  a  doctrine  of  the  common  law.  Marriage 
appears  to  be  universally  associated  with  the  priest  and  the 
magistrate,  among  all  classes.  The  idea  does  not  exist  that 
it  can  be  consummated  and  made  an  indissoluble  compact 
without  the  intervention  of  the  one  or  the  other,  and  without 
a  formal  solemnization  or  celebration  of  some  kind.  No  iTile 
of  the  common  law  was  ever  more  firmly  based  upon  the 
general  custom  and  general  ideas  of  the  people,  than  the  one 
which  requires  the  formal  sanction  of  marriage  by  the  pre- 
sence of  some  person  officiating  as  a  minister  or  as  a  magis- 
trate. 

T^ere  are  no  authorities  against  the  doctrine  of  ministerial 
or  official  sanction,  except  those  which  pertain  to  Scotland 
and  to  the  marriage  laws  of  Scotland,  founded  exclusively 
upon  the  peculiar  ideas  and  customs  of  that  country.  The 
leading  case  is  Dalrymple  v.  Dalrymple,  2  Hagg.  Oon.  R,  54. 

The  opinion  in  that  case  contains  a  very  elaborate  disser- 
tation in  favor  of  the  legality  of  private  or  secret  marriages 
in  Scotland,  founded  exclusively  upon  practices  and  customs 
there,  which  are  claimed  to  distinguish  the  higher  classes  of 
society.  It  makes  no  pretension  to  sanction,  from  the  com- 
mon law  of  England,  and  seeks  no  foundation  in  any  general 
principles  of  morality  or  good  government.  The  whole 
scope  of  the*  argument  is  limited  to  an  attempt  to  prove  that 
a  secret  and  claodeatine  marriage  was  a  legal  marriage  accord- 
ing  to  the  laws  of  Scotland,  upon  the  ground  that  such  mar- 
riages were  so  common  among  people  who  were  classed  as 
highly  respectable,  that  it  was  better  for  the  well-being  of 
society  to  pronounce  them  legal.  But  there  is  nothing  in  the 
case  that  can  be  claimed  as  authority  to  determine  what  the 
law  is  in  this  country,  or  to  commend  it  as  a  precedent  for 
a  change  of  the  law  here.  So  long  as  marriages  are  cele- 
brated openly  and  ceremoniously,  as  they  heretofore  have 
been,  there  will  be  no  necessity  for  attempts  to  justify  private 
or  secret  manioges  by  judicial  or  legislative  sanction. 
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The  common  law  rule  in  regard  to  what  is  necessary  to 
constitute  a  marriage,  seems  to  be  pretty  uniform  in  the 
several  States,  while  a  like  uniformity  prevails  as  to  what  is 
competent  evidence  of  marriage.  General  reputation  as  hus- 
band and  wife,  cohabitation  as  such,  recognition  of  that  rela- 
tionship by  the  families  and  friends  of  the  parties,  and  by  the 
admissions  of  the  parties,  are  competent  and  sufficient  evi- 
dence of  marriage  in  all  civil  cases,  except  actions  for  crimi- 
nal conversation. 

See  Archer  v.  Haithcock,  6  Jones  Law  R.  421;  Kenyon  v.  Ash- 
bridge,  85  Penn.  State  B.  167$  Chiles  v.  Drake,  2  Met.  146. 

In  Jewell  v.  Jewell,  1  How.  U.  8.  Rep.  219,  the  question 
was  distinctly  presented  to  the  court  whether  an  agreement 
to  marry,  made  in  the  presence  of  the  friends  of  the  p^fiies, 
followed  by  cohabitation  as  husband  and  wife,  did  not  con- 
stitute a  valid  marriage  by  the  laws  of  Georgia  and  South 
Carolina.  But  the  court  being  equally  divided  upon  that 
point,  no  opinion  was  given  thereupon ;  and  the  case  was 
reversed  and  a  new  trial  granted  on  other  points. 

It  was,  however,  decided  that  the  acts  of  the  parties,  repu- 
tation of  marriage  with  cohabitation,  and  admissions  and 
denials  of  the  parties,  were  legitimate  evidence,  and  there- 
fore admissible  to  prove  mamage  or  to  disprove  it,  in  those 
cases  where  the  determination  of  the  issue  depended  upon 
circumstantial  evidence. 

There  are  some  cases  where  it  seems  to  have  been  assumed 
that  a  marriage  may  exist  as  a  valid  marriage  for  some  pur- 
poses and  not  for  others.  But  that  distinction  cannot  be 
maintained.  There  is  a  well  settled  distinction  as  to  the 
kind  of  proof  which  may  be  required  in  different  actions  and 
proceedings,  as,  for  example,  between  civil  actions  and  crimi- 
nal prosecutions  ;  and  it  is  sometimes  alleged  that  to  entitle 
a  widow  to  dower,  she  must  prove  a  marriage  by  proving 
the  fact  of  a  formal  ceremony. 

See  Scribner  on  Dower,  108. 

It  will  be  difficult,  however,  to  show  any  reliable  prece- 
dent or  authority  for  such  a  distinction,  while  it  has  no 
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foundation  in  principle  or  necessity.  If  circumstances  ever 
demanded  such  a  distinction  in  the  manner  of  proof  in  regard 
to  dower,  such  circumstances  no  longer  exist  It  is  well 
remarked  by  Mr.  Scribner,  in  his  work  referred  to,  that 
'*  under  our  system  of  laws,  it  is  a  solecism  in  language  to 
speak  of  marriage  as  good  for  some  purposes  and  not  good 
for  all— as  a  marriage  which  is  not  a  marriage." 

See  page  107. 

Second  :  The  seisin  of  the  husband. 

The  estate  of  the  husband  must  be  an  estate  of  inheritance, 
which  any  issue  of  the  wife  by  the  marriage  might  take  by 
descent.  The  husband  must  be  the  tenant  in  fee,  in  New 
York,  for  no  other  estate  is  an  estate  of  inheritance,  accord- 
ing to  the  statutes  of  the  State.  That  is,  it  must  be  made  to 
appear  that  an  estate  in  fee  exists  by  virtue  of  a  grant  from 
the  State ;  and  that  the  deceased  husband,  at  some  time 
during  the  existence  of  the  marriage  relation,  was  the  party 
thereto  as  the  original  patentee  or  grantee  of  the  State,  or 
that  he  had  become  such  party  by  descent,  by  devise,  or  by 
assignment  It  is  seldom  necessary  to  trace  back  the  title  to 
the  original  grant,  because  possession  claiming  such  title  is 
presumptive  evidence  of  such  grant ;  and  when  long  enough 
continued,  is  conclusive  evidence  that  such  grant  exists.  But 
it  is  not  enough  to  prove  the  deceased  husband  the  party  to 
such  a  grant.  Mere  title  in  fee  to  lands  in  the  husband  does 
not  give  the  wife  the  right  of  dower.  The  husband  m.U8t  be 
also  seised.  That  is,  he  must  be  either  actually  or  construc- 
tively in  possession.  There  are  two  kinds  of  seisin,  in  the 
language  of  the  books,  namely,  seisiu  in  deed,  and  seisin  in 
law.  Seisen  in  deed  means  seisin  in  fact — actual  possession. 
Seisin  in  law  means,  that  the  tenant  has  the  right  of  posses- 
sion, but  has  not  the  actual  possession,  and  that  no  stranger 
is  in  possession  holding  adversely. 

Darando  v.  Durando,  82  Barb.  629. 

K  the  deceased  husband  held  the  fee  in  remainder  or  rever- 
sion, and  a  freehold  estate  intervened  between  him  and  pos- 
session, the  widow  would  not  be  entitled  to  dower  in  the 

40 
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premises.  For  the  husband,  though  owner  in  fee,  would  not 
be  seised  in  fee,  until  the  expiration  of  the  intervening  life 
interest.  If  his  tenancy  and  the  marriage  relation  continued 
to  exist  until  the  expiration  of  the  life  interest,  then  the 
wife's  right  of  dower  would  attach.  If  the  husband  should 
become  the  assignee  of  the  life  estate  while  he  remained 
tenant  in  fee,  the  life  estate,  being  the  smaller  interest,  would 
merge  in  the  fee,  and  the  right  of  dower  would  attach. 

1  Wash,  on  Real  Prop.  164;  2  Abb.  Dig.  526,  §  11;  Beardslee  v. 
Beardslee,  5  Barb.  882;  Williams  on  Real  Prop.  284,  285, 
Scribner  on  Dower,  218. 

The  result  is  the  same,  whether  the  husband  holds  in  fee, 
in  reversion,  or  in  remainder.  The  life  interest,  while  it  con- 
tinues, if  it  existed  before  the  marriage,  is  equally  an  obstacle 
to  the  attachment  of  dower  upon  the  fee,  whether  that  inte- 
rest arises  from  a  transfer  of  the  estate  in  fee  to  a  person  for 
life,  or  from  a  lease  for  life  made  by  the  tenant  in  fee.  And 
if  the  husband  dies,  or  assigns  his  Interest  in  the  reversion  or 
remainder,  while  the  life  interest  exists,  the  dower  right  can 
not  attach. 

Dunham  v.  Osborn,  1  Paige,  684;  and  note  1  to  Scribner  on  Dower, 
218;  2  Abb.  Dig.  526,  §  12. 

But  an  estate  for  years,  or  any  other  interest  less  than  free- 
hold, will  not  interfere  with  the  title  of  dower.  Thus,  where 
the  husband  was  seised  for  life,  remainder  to  A  and  B  for 
ninety-nine  years,  remainder  in  fee  to  the  husband,  his  widow 
was  held  entitled  to  dower,  on  the  ground  that  he  had  both 
the  freehold  and  the  inheritance ;  the  freehold  in  his  life 
estate,  and  the  inheritance  in  the  estate  in  fee,  while  the 
teim  for  years,  intervening  between  the  two,  was  not  to  be 
regarded. — {Bates  v.  Bates,  \  Ld,  Ray.  326.)  The  reason 
given  was,  that  at  common  law,  a  term  for  years  was  a  pre- 
carious thing,  since  the  freeholder  might  have  destroyed  it 
at  his  pleasure  by  a  feigned  recovery.  Another  reason  might 
be  given :  the  tenant  for  a  term  of  years  was  regarded  at 
common  law  as  having  only  a  chattel  interest, — his  interest 
was  personal  property ;  he  had  no  feudal  possession, — the 
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seisin  was  not  in  him  ;  but  his  possession  was  like  that  of  a 
servant  or  bailiff,  the  possession  of  his  landlord. 

Wflliams  on  Real  Prop.  10, 117. 

This  is  one  of  the  distinctions  of  the  common  law  which 
has  not  been  directly  changed  by  the  statutes  of  New  York, 
and  which  yet  lies  at  the  foundation  of  many  of  the  rules 
regulating  other  individual  rights  in  lands,  as  well  as  the 
rights  of  dower.  The  owner  in  fee  subject  to  a  term  for 
years,  is  seised  in  fact,  if  this  distinction  still  exists. 

The  rule  as  to  the  seisin  of  the  husband  may  be  concisely 
stated  as  follows  :  He  must  have  been  the  owner  in  fee,  and 
either  actually  in  possession  of  the  premises  as  such  owner, 
or  regarded  as  constructively  in  possession.  When  a  freehold 
estate  intervenes  between  his  right  as  the  tenant  in  fee  and 
the  right  of  possession,  he  is  not  regarded  as  seised  in  fact  or 
in  law. 

This  rule  was  held  still  to  be  in  force  in  New  York  in 

Durando  v.  Dnrando,  82  Barb.  629;  S.  G.  on  appeal,  28  N.  T.  881. 

The  doctrine  stated  in  that  'case  was  the  long  established 
doctrine  of  the  common  law,  that  as  the  husband  never  had 
either  possession  or  a  present  right  of  possession,  he  could 
not  be  said  to  have  had  a  seisin  of  any  sort,  either  actual  or 
legal. 

At  common  law,  when  the  husband  acquired  title  to  any 
estate  of  inheritance  in  premises  which  were  held  adversely, 
and  did  not,  during  his  life,  acquire  the  actual  possession,  his 
widow  took  no  right  of  dower  therein.  A  mere  right  of 
entry  upon  lands  was  not  sufficient  to  entitle  his  widow  to 
dower. 

Go.  Litt.  222  a;  Perkins,  §866;  Dunham  v.  Osborne,  1  Paige 
Gh.  685;  Small  v.  Proctor,  15  Mass.  495. 

And  the  same  result  followed  in  cases  where  he  had  been 
dispossessed  or  disseised  before  marriage,  and  died  without 
regaining  his  possession. 

But  there  was  one  class  of  apparent  exceptions  to  this  rule, 
even  at  common  law,  and  that  was,  where  the  husband,  during 
coverture,  acquired  title  by  descent,  and  died  before  ent^J^ 
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The  wife  was  entitled  to  dower  in  the  lands,  even  though  a 
stranger  entered  upon  the  premises  on  the  death  of  the  ances- 
tor and  held  them  adversely.  The  reason  of  this  apparent 
exception  is  obvious.  There  was,  at  least,  an  instant  of  time, 
on  the  death  of  the  ancestor,  when  the  husband  had  the  right 
of  possession,  with  no  one  in  possession  holding  adversely  ; 
and  that  instant  of  time  was  sufficient  to  allow  of  the  wife's 
right  of  dower  to  attach. 

The  right  of  the 'widow  also  attached  in  any  case  where 
the  husband  had,  at  any  time  during  coverture,  the  right  of 
possession  as  the  owner  of  an  estate  of  inheritance,  and,  at 
the  same  time,  the  premises  were  not  actually  held  adversely, 
although  it  was  but  for  an  instant.  An  instance  of  such  a 
case  is  given  in  Perkins,  as  follows  :  *'  K  land  be  leased  for 
life,  the  remainder  to  J.  S.  in  fee,  and  J.  S.  marries,  and  the 
lessee  dies,  aod  a  stranger  enters,  and  J.  S.  dies  before  any  entry 
made  by  him,  his  wife  shall  have  dower  of  the  same  land." 

Perk.  sec.  872. 

But  where  the  tenant  of  the  limited  estate  held  over  after 
the  expiration  of  his  estate,  a  different  result  was  assumed  to 
follow,  and  the  dower  right  did  not  attach,  on  the  ground 
that  the  particular  tenant  had  a  continuing  seisin  of  the  free- 
hold, although  without  right,  which  intercepted  the  seisin  of 
the  remainder-man. 

This  rule  was  changed  in  England  by  3  and  4  William  IV ^ 
ch.  105,  which  provided,  in  the  third  section,  that  "  when  a 
husband  shall  have  been  entitled  to  a  right  of  entry  or  action 
in  any  land,  and  his  widow  would  be  entitled  to  dower  out 
of  the  same  if  he  had  recovered  possession  thereof,  she  shall 
be  entitled  to  dower  out  of  the  same,  although  her  husband 
shall  not  have  recovered  possession  thereof,  provided  that 
such  dower  be  sued  for  or  obtained  within  the  period  during 
which  such  right  of  entry  or  action  might  be  enforced." 

Under  that  statute,  if  the  right  of  the  husband  at  his  death 
was  not  barred  by  the  lapse  of  time,  or  by  the  statute  of 
limitations,  his  widow  could  have  dower,  provided  she  insti- 
tuted proceedings  to  secure  the  enjoyment  of  her  rights, 
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within  the  time  left  to  the  husband  at  his  decease,  for  that 

« 

purpose.  This  act  has  not  been  formally  re-enacted  in  this 
country,  except  in  Kentucky.  Virginia  and  the  District  of 
Columbia.  It  is  claimed,  however,  that  the  common  law 
rule,  in  this  respect,  has  not  been  adopted  in  the  United 
States  to  any  considerable  ei^tent. 

See  Scribner  on  Dower,  246. 

But  there  seems  to  be  no  express  authorities  upon  the  sub- 
ject, except  so  far  as  the  rule  may  be  indirectly  affected  by 
the  statutes  which  regulate  the  rights  add  remedies  of  par- 
ties in  regard  to  adverse  possession.  That  subject  more 
properly  belongs  to  the  class  of  individual  rights  which  may 
be  relinquished  by  alienation. 

4.  When  dower  rights  do  not  attach  to  an  estate  of 
inheritance* 

The  widow's  right  of  dower  does  not  attach  to  all  the  lands 
of  which  her  husband  may  have  been  seised  of  an  estate  of 
inheritance  at  any  time  during  the  marriage.  As  a  general 
rule,  it  does  attach,  but  there  are  several  exceptions. 

FiBST :  Estates  held  in  joint  tenancy  are  not  subject  to 
dower  at  common  law,  unless  the  husband  survives  all  his 
joint  tenants  ;  when  his  right  becomes  sole,  and  his  widow  is 
'entitled  to  dower.  Even  where  one  joint  tenant  aliens  his 
interest,  thus  severing  the  joint  tenancy  and  making  the  doc- 
trine of  survivorship  impossible,  his  widow  is  not  entitled  to 
dower.  The  principle  of  the  last  result  is,  that  the  act  of 
the  husband,  which  severs  the  estate,  operates  to  pass  his 
entire  interest  or  share  to  his  grantee.  The  right  of  survi- 
vorship is  made  to  supersede  the  right  of  dower. 

But  where  there  is  a  joint  limitation  to  husband  and  wife 
and  their  heirs,  and  the  husband  dies,  the  wife  surviving,  and 
she  does  nothing  after  his  death  amounting  to  an  acceptance 
of  the  joint  estate,  she  can  regard  it  as  his  sole  estate,  and 
will  then  be  entitled  to  dower  therein.  She  is  at  liberty  to 
treat  it  as  a  joint  estate,  and  claim  the  whole  by  survivorship, 
or  as  her  husband's  sole  estate,  and  claim  her  right  of  dower. 

4  Kent,  87;  Scribner  on  Dower,  267,  258;  Perk.  sec.  852. 
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But  in  those  States  where  the  right  of  survivorship  between 
joint  tenants  no  longer  exists,  there  is  no  reason  why  the 
right  of  dower  should  not  attach  ;  and  it  has  been  so  held 

Davies  v.  Logan,  9  Dana,  186. 

Second  :  We  have  seen  that,  as  a  general  rule,  the  seisin 
of  the  husband  for  a  single  instant  of  time  is  sufficient  to  give 
the  wife  the  right  of  dower.  But  there  is  an  exception  to 
that  rule.  Where  the  right  of  the  husband  is  merely  transi- 
tory, that  is,  where  ^it  passes  to  and  from  him  by  the  same 
act,  as  the  medium  merely  of  vesting  title  in  some  one  else, 
the  right  of  dower  does  not  attach.  So  far,  there  is  no  con- 
flict of  the  authorities.  The  husband,  in  such  case,  has 
merely  the  nominal  seisin,  but  not  the  beneficial ;  and  conse- 
quently there  is  no  equitable  or  just  ground  upon  which  to 
base  a  claim  of  dower. 

It  is  also  stated  as  a  settled  doctrine,  in  some  of  the  autho- 
rities, that  where  the  husband  acquires  the  beneficial  seisin, 
by  becoming  the  grantee  by  purchase,  but  at  the  same  time 
executes  and  delivers  a  mortgage  of  the  same  premises  to 
secure  the  purchase  money,  or  any  part  of  it,  the  right  of 
dower  does  not  attach. 

Scribner  on  Dower,  261 

This  doctrine  seems  to  have  formerly  been  very  generally 
accepted.  But  the  later  decisions  have  subjected  it  to  some 
qualifications.  As  between  the  claimant  of  dower  and  the 
mortgagee  in  such  case,  the  rule  is  still  held  good  ;  or  rather, 
the  right  of  the  mortgagee  is  held  superior  to  the  claim  of 
dower.  To  that  extent  there  seem  to  be  no  exceptions  to 
the  rule.  But  the  dower  right,  in  its  relation  to  all  other 
claimants  in  the  lands,  is  held  not  to  be  affected  by  the  mort- 
gage, in  those  States,  where  the  mortgagor  in  possession  is 
regarded  to  be  the  owner  of  the  estate,  as  to  all  the  world 
except  the  mortgagee,  and  where  the  mortgagee  is  considered 
merely  as  a  creditor,  having  a  specific  lien  on  the  premises 
for  the  payment  of  his  debt 

See  Bell  v.  The  Mayor  of  New  York,  10  Paige,  40. 
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This  question  was  passed  upon  in  New  York,  in  Stow  v. 
Tifft^  15  John.  464,  where  the  majority  of  the  court  decided 
against  the  claimant  of  dower,  holding  that  the  husband  was 
within  the  rule  of  an  instantaneous  seisin  to  which  the  dower 
right  did  not  attach.  Thompson,  J.,  dissented,  and  took 
ground  that  the  case  was  not  within  that  rule. 

The  views  of  the  dissenting  judge  in  that  case  have  since 
been  adopted  as  the  law  of  the  State,  in 

MUls  V.  Van  Yoorhies,  20  N.  Y.  412. 

It  was  there  held,  that  *'  the  wife  of  a  mortgagor  of  land 
for  the  purchase  money,  whether  she  has  or  has  not  joined 
in  the  mortgage,  has  an  inchoate  right  of  dower  in  the  equity 
of  redemption,  which  is  not  affected  by  a  foreclosure  to  which 
she  is  not  a  party." 

In  remarking  upon  the  cases  which  have  applied  the  rule, 
that  the  seisin  of  the  husband  did  not  become  impressed  with 
the  dower  right,  it  was  said  by  the  court,  that,  "  on  looking 
carefully  into  those  old  cases,  however,  it  appears  that  in 
none  of  them  was  the  conveyance  intended  to  vest  any  bene- 
ficial interest  in  the  husband ;  the  object  being  in  every  case 
merely  to  transfer  the  title  to,  or  perfect  the  title  in,  some 
other  person.  These  cases,  therefore,  would  seem  scarcely 
to  afford  any  solid  foundation  for  that  of  Stow  v.  Tifft,^^ 

It  is  said,  also,  that  the  decbion  of  Stow  v.  Ttfft  went  no 
further  than  to  hold  the  right  of  the  mortgagee  to  be  supe- 
rior to  the  widow's  right  of  dower,  about  which  there  is  no 
dispute.  A  great  many  of  the  cases  cited  in  Scribner  on 
Dower,  261,  note  2,  as  proof  of  the  general  doctrine  stated  by 
him,  go  no  further  than  that,  although  they  may  contain  dicta 
absolutely  denying  all  right  to  the  widow.  It  will  be  found 
diflScult  to  maintain  that  doctrine  upon  principle,  even  where 
the  mortgage  is  treated  as  conveying  the  legal  title  to  the 
mortgagee.  There  must  necessarily  be  an  instant  of  time 
between  the  reception  of  title  by  the  mortgagor  and  his 
making  of  the  mortgage,  when  both  the  title  and  the  seisin 
are  in  him,  and  when  the  right  of  dower  may  attach.  Other- 
wise, the  result  would  be,  that  the  premises  would  be  relieved 
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of  dower  entirely ;  for  it  will  not  be  claimed  that  the  wife  of 
the  mortgagee  could  have  any  claim  to  dower  in  the  premises, 
mitil  the  mortgagee's  title  had  been  made  absolute  by  fore- 
closure and  sale  to  him. 

It  was  held  in  Smith  v.  Gardner^  42  Barb,  356,  that  the 
widow  could  not  maintain  ejectment  for  dower  in  premises 
which  had  been  mortgaged  to  secure  a  part  of  the  purchase 
money  of  the  premises,  by  a  mortgage  made  before  the  mar- 
riage, against  a  purchaser  under  the  foreclosure  sale,  although 
she  was  not  made  a  party  to  the  foreclosure  proceedings : 
but  that  her  only  remedy  was  by  an  action  to  redeem. 

That  decision  cannot,  however,  be  sustained  consistently 
with  the  decision  in  Mills  v.  Van  Voorhies,  It  cannot  be 
denied,  that  the  widow  had  a  right  of  dower  subject  to  the 
mortgage,  before  the  foreclosure.  Was  her  right  any  the 
less  after  foreclosure,  by  proceedings  to  which  she  was  not  a 
party  ?  It  was  decided  in  JMilla  v.  Van  Voorhies^  that  her 
right  was  not  affected  by  a  foreclosure  to  which  she  was  not 
a  party.  Her  right  was,  therefore,  in  no  respect  abated  by 
the  foreclosure.  But  this  is  a  question  which  may  be  more 
properly  considered  in  connection  with  the  subject  of  actions 
and  remedies. 

The  court  in  Smith  v.  Oardner  seem  to  have  been  gov- 
erned more  by  their  own  reading  of  the  statute  in  regard  to 
dower  in  lands  mortgaged  before  marriage,  and  lands  morO 
gaged  for  purchase  money,  than  by  the  construction  put  upon 
those  sections  in  Mills  v.  Van  Voorhies. 

IR.  S.  740,  741,  §§4,  5. 

It  is  there  provided,  that  where  the  husband  shall  have 
executed  a  mortgage  before  marriage,  and  where  he  shall, 
during  marriage,  purchase  land  and  execute  a  mortgage 
to  secure  the  purchase  money,  his  widow  shall  not  be  entitled 
to  dower  therein,  as  against  the  mortgagee  and  those  claim- 
ing under  him,  but  shall  be  entitled  to  her  dower  against  all 
other  persons. 

The  court,  in  Mills  v.  Van  Voorhies,  held  that  the  object 
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of  the  statute  waa  not  to  prevent  the  widow's  right  of  dower 
in  the  equity  of  redemption,  even  as  against  the  mortgagee, 
but  only  to  prevent  her  claim  from  having  a  preference  over 
the  rights  of  the  mortgagee ;  and  that  that  provbdon  was 
only  declaratory  of  the  conmion  law. 

See  20  N.  Y.  410. 

Thibd  :  Dos  de  dotepeti  non  debit  is  an  old  maxim  of  the 
law.    Dower  ought  not  to  be  sought  from  dower. 

Scribner  on  Dower,  811;  2  Abb.  Dig.  628. 

For  example,  if  the  father  dies  seised  of  an  estate  of  inher- 
itance, leaving  a  widow  and  a  son  to  whom  his  estate  de- 
scends, subject  to  the  dower  pf  his  mother,  and  the  son  dies 
during  the  lifetime  of  the  mother,  leaving  a  widow,  the  second 
widow  takes  dower  only  in  the  remaining  two-thirds,  in  case 
the  first  widow  has  had  her  dower  assigned.  She  cannot 
have  dower  in  the  remainder,  the  other  third,  because  of  the 
rule  that  dower  does  not  attach  to  a  remainder  in  fee  where 
a  fiteehold  interest  intervenes.  And  the  first  widow's  right 
relates  back  to  the  death  of  the  husband,  and  takes  prece- 
dence of  the  right  of  the  son  by  descent.  Therefore,  of  that 
one-third  of  the  premises,  the  son  was  never  seised,  as  the 
law  requires,  in  order  to  entitle  his  widow  to  dower.  But 
in  case  the  first  husband's  right  of  inheritance  passes  from 
him  by  sale  in  his  lifetime,  the  wife  of  the  purchaser  will  be 
entitled  to  dower  in  the  whole  premises,  subject  to  the  dower 
right  of  the  first  widow.  The  distinction  between  the  two 
cases  rests  upon  this  fact.  The  son  was  not  seised  of  the  one- 
third  of  the  premises  which  were  in  possession  of  the  widow 
of  his  father,  while  the  purchaser  was  seised  before  the  death 
of  the  first  husband,  and,  consequently,  an  inchoate  right 
in  favor  of  his  wife  immediately  attached ;  and  it  was  not 
detached  by  the  death  of  the  first  husband  and  the  interven- 
tion of  the  dower  right  of  the  first  widow.  It  was  only  sus- 
pended during  her  lifetime ;  while  in  the  other  case,  the 
right  of  the  second  widow  had  no  inchoate  existence. 

Dunham  v.  Osborn,  1  Paige,  684;   2  Abb.  Dig.  628,  §§26,  27; 
Reynolds  v.  Reynolds,  6  Paige,  161 ;  Safford  v.  Safford,  7  id.  269. 
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FouBTH  :  When  the  husband  exchanges  one  lot  for  another, 
the  dower  right  of  the  wife  does  not  attach  to  both  lots,  but 
she  can  elect  to  take  from  whichever  she  pleases.  And  upon 
the  same  principle,  she  could  take  dower  in  but  one  lot^  how- 
ever great  may  have  been  the  number  of  exchanges. 

Scribner  on  Dower,  271,  272. 

In  New  York  it  is  provided  by  statute,  that  if  the  husband, 
seised  of  an  estate  of  inheritance  in  lands,  exchanges  them 
for  other  lands,  his  widow  shall  not  have  dower  of  both,  but 
shall  make  her  election  to  be  endowed  of  the  lands  given,  or 
of  those  taken,  in  exchange ;  and  if  such  election  be  not 
evinced  by  the  commencement  of  proceedings  to  recover  her 
dower  of  the  lands  given  in  exchange,  within  one  year  after 
the  death  of  her  husband,  she  shall  be  deemed  to  have  elected 
to  take  her  dower  of  the  lands  received  in  exchange. 

IR.  S.  740,  §8. 

The  word  "  exchange,"  as  used  in  the  statute,  has  received 
the  same  interpretation  as  when  used  at  common  law. 

Wilcox  r.  Randall,  7  Barb.  688. 

In  the  language  of  Blackstone,  "  An  exchange  is  a  mutual 
grant  of  equal  interests,  the  one  in  consideration  of  the  other. 
The  word  '  exchange '  is  so  individually  requisite  and  appro- 
priated by  law  to  this  case,  that  it  cannot  be  supplied  by  any 
other  word,  or  expressed  by  circumlocution.  The  estates 
exchanged  must  be  equal  in  quantity  ;  not  of  value,  for  that 
is  immaterial,  but  of  interest ;  as  fee  simple  for  fee  simple,  a 
lease  for  twenty  years  for  a  lease  for  twenty  years,  and  the 
like." 

2  Bl.  Com.  828;  See  also,  Litt.  sees  64,  66. 

The  mention  of  twenty  years  must  be  understood  as  used 
merely  to  illustrate  the  meaning  of  the  word  *'  exchange," 
and  not  as  indicating  that  a  widow  can  have  dower  in  a  lease 
for  years,  at  common  law.  * 

In  the  foregoing  case  of  Wilcox  v.  Randall^  there  is  a 
dictum^  that  there  must  be  an  equal  value  between  the  lands 
exchanged ;  but  there  was  no  such  point  in  the  case.  Seventy- 
five  acres  were  exchanged  for  eleven,  but  there  was  a  failure 
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to  convey  the  title  of  the  seventy-five  acres.  The  receiver 
of  the  seventy-five  acres  acquired  merely  an  equitable  right. 
Consequently,  all  there  was  in  the  case  to  decide,  was,  that 
giving  a  legal  title  to  eleven  acres  and  receiving  an  equitable 
right  to  seventy-five  acres,  was  not  an  exchange,  within  the 
meaning  of  the  statute  ;  and  the  widow  did  not  lose  her  right 
to  dower  in  the  eleven  acres  by  failing  to  make  her  election 
within  the  time  named  in  the  statute. 

The  right  of  the  widow  on  the  exchange  of  lands,  seems 
not  to  be  uniform  in  the  different  States,  and  not  to  be  veiy 
clearly  settled  in  any  of  theuL  In  Wisconsin,  Arkansas, 
Michigan,  Illinois,  Minnesota,  Oregon  and  the  District  of 
Columbia,  the  right  is  limited  by  statutes  substantially  like 
the  statute  of  New  York,  before  cited.  In  the  other  States, 
the  rule  seems  to  be,  that  lands  exchanged  are  subject  to 
dower,  as  in  other  cases,  and  the  widow  takes  her  dower  in 
both  lots.  And  so  is  the  rule  in  all  cases,  except  where  the 
widow  is  limited  to  one  lot  by  the  doctrine  of  exchanges. 

In  the  case  of  tenants  in  conmion,  the  partition  of  the  land 
and  the  release  of  one  tenant  to  the  other,  gives  the  wife  of 
each,  dower  only  in  the  part  belonging  to  her  husband. 

Mosher  v.  Mosher,  82  Maine,  142. 

And  it  was  said  in  the  same  case  that  if  the  exchange  was 
made  of  lands  of  unequal  value,  the  difTerence  being  made 
up  by  money  on  the  one  side,  it  lost  the  character  of  an 
exchange  of  lands,  and  took  the  place  of  an  ordinary  transfer. 

The  difficulty  in  determining  the  rule  of  the  conunon  law, 
where  there  is  no  statute,  and  of  the  statutes  where  there  are 
such,  relates  to  the  meaning  which  is  to  be  attached  to  the 
word  "  exchange." 

It  is  held  in  New  Hampshire,  in  Cass  v.  Thompson^  4  N, 
H.  65,  that  the  parties  must  manifest  their  intention  of  exchang- 
ing the  one  lot  for  the  other,  by  the  language  used  in  their 
deeds  of  conveyance  ;  that  if  the  conveyances  from  the  one  to 
the  other  were  in  the  ordinary  form  of  sale  and  assignment, 
the  wives  of  the  parties  might  take  dower  in  both  lots.  That 
decision  gives  to  the  word  *'  exchange "  a  very  limited  and 
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technical  meamng ;  and  if  to  be  adopted  as  the  law,  the  limit 
of  the  widow  in  her  right  of  dower  to  one  lot,  will  embrace 
only  those  cases  where  the  one  lot  is  literally  exchanged  for 
the  other,  and  where  there  is  no  difference  in  value  to  be 
compensated  with  money  or  other  property. 

See  1  Wash,  on  Real  Prop.  15S;  Scribner  on  Dower,  272. 

The  rule,  as  stated  in  Littleton,  requires  that  mention  shall 
be  made  of  the  exchange  in  the  grants,  but  it  is  said  that 
equality  of  value  is  '*liothing  to  the  purpose." 

Litt.  §§  04,  66. 

5.  When  the  widcyufs  dower  falls  with  her  huaband^s  estate^ 
arid  when  it  does  not. 

First  :  Her  right  of  dower  does  not  determine  with  the 
natural  limitation  of  the  estate ;  that  is,  when  a  tenant  in 
fee  dies  seised  and  intestate,  leaving  no  heirs,  but  leaving  a 
widow,  the  estate  in  fee  has  reached  its  end,  the  end  fixed  in 
the  contract,  but  the  widow's  right  of  dower  is  not  thereby 
defeated.  The  law  made  her  rights  a  part  of  the  contract, 
and  the  obligations  of  the  contract  are  not  ended  so  long  as 
her  right  continues.  For  that  reason,  it  is  said  that  an  estate 
in  dower  is  a  continuation  of  the  husband's  estate,  and  is, 
therefore,  only  incident  to  estates  of  inheritance. 

1  Cruise  Dig.  178,  §  15. 

As  before  shown,  the  right  of  dower  is  only  a  part  of  an 
estate  in  fee  which  the  law  transfers  to  the  widow,  and  she  is 
permitted  to  enjoy  the  possession  of  the  premises  instead  of 
the  tenant  in  fee  ;  and  her  right  is  embraced  within  the  obli- 
gations of  the  contract,  and  therefore  the  contract  is  prolonged 
to  the  period  of  her  life,  even  though  there  is  no  person  living 
who  is  entitled  to  the  fee. 

Fowler  r.  Griffin,  8  Sandf.  S.  G.  Rep.  885;  Lawrence  v.  Brown, 
6  N.  Y.  894;  See  1  Wash,  on  Real  Prop.  212,  §81;  Scribner 
on  Dower,  277. 

Second  :  Kthe  husband's  possession  was  wrongful  and  not 
long  enough  continued  to  ripen  into  a  title,  his  widow  acquires 
no  right  of  dower. — (1  Cruise  Dig.  173,  §  16.)  But  this 
rule  is  attended  with  this  qualification,  that,  as  against  any 
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person  denying  title  from  the  husband,  the  widow  is  entitled 
to  dower. 

Third  :  The  right  of  dower  may  determine  with  the  estate, 
in  base  or  determinable  fees,  and  does  determine  whenever 
such  estate  comes  to  an  end  by  its  incidental  limit ;  as  for 
example,  a  grant  to  a  man  and  his  heirs  so  long  as  a  certain 
tree  may  stand,  would  be  subject  to  dower ;  and  the  death 
of  the  tenant  without  heirs  would  determine  the  estate,  except 
as  to  the  widow's  right  of  dower,  which  would  not,  as  before 
shown,  be  disturbed  by  such  determination.  But  if  the  tree 
should  fall,  the  estate  would  determine  finally,  and  no  right 
of  dower  could  attach. 

Go.  Litt.  241  a;  Bntler's  note  thereto,  170$  4  Kent,  49;  Scribner 
on  Dower,  284. 

Fourth  :  If  an  estate  in  fee  is  made  subject  to  a  condition, 
the  breach  of  which  would  entitle  the  reversioner  to  enter 
and  determine  the  estate,  and  he  does  so  enter  and  resume 
the  possession,  the  right  of  dower  is  gone.  Then  the  contract 
is  ended,  as  to  the  rights  of  all  the  parties  who  might  other- 
wise  have  enjoyed  the  possession  of  the  premises  under  and 
by  force  of  its  obligations.  But  wherever  the  statute  quia 
emptores  is  and  has  for  a  long  time  been  in  foi'ce,  and  where, 
as  a  consequence  to  its  effects,  all  the  estates  in  fee  are  held 
of  the  State,  questions  of  this  kind  can  rarely  if  ever  arise, 
and  never  only  when  the  State  contests  the  right  of  dower  on 
that  gound. 

In  New  York,  it  is  so  provided  by  statute  that  it  is  not 
possible  for  the  State  to. make  grants  in  fee  and  insert  condi- 
tions whereby  re-entry  can  afterwards  be  had  by  the  State 
for  condition  broken,  so  as  to  defeat  the  estate  or  the  widow's 

right  of  dower. 

1 R.  L.  p.  71.  §  6. 

The  case  of  Beardslee  v.  Beardslee,  5  Barb.  324,  seems 
to  have  been  sometimes  mistaken  as  presenting  a  case  of 
this  class ;  and  it  is  by  no  means  certain,  but  that  the  court, 
in  making  the  decision,  supposed  it  to  belong  to  this  class. 
But  it  will  be  readily  seen  by  a  careful  reading,  that  it  pre- 
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sented  an  entirely  different  case.  One  question  was,  what 
estate,  if  any,  the  senior  Mrs.  Beardslee  took  in  the  pre- 
mises under  the  will  of  her  husband ;  and  the  court  deter- 
mined that  she  took  an  estate  for  her  natural  life,  subject 
to  be  defeated  by  a  second  marriage.  There  was  no  dis- 
pute that  her  son,  the  deceased  husband  of  the  second 
widow,  by  the  same  will,  took  the  remainder  in  fee,  to 
become  seised  on  the  marriage  or  decease  of  the  senior 
widow,  if  he  should  survive  either  of  such  events.  But  he 
died  before  either  of  such  events  happened.  The  conse- 
quence was,  under  the  rule  before  shown,  that  the  second 
widow's  dower  right  never  attached,  because  her  husband 
was  never  seised.  True,  he  was  devisee  in  fee,  but  only  in 
remainder  after  the  life  estate  in  the  first  widow.  And  had 
the  facts  stopped  there,  there  would  have  been  no  dispute, 
and  probably  no  such  action  would  have  been  commenced. 
But  the  plaintiff  founded  her  alleged  right  on  the  effect  of 
these  additional  facts.  It  appeared  that  the  first  widow 
had  made  a  lease  for  life  to  the  husband  of  the  second 
widow,  reserving  an  annual  rent,  and  that  he  went  into  pos- 
session under  such  lease.  He  was  thus  seised  of  a  freehold 
estate,  but  it  was  not  under  the  same  contract  by  which  the 
fee  existed.  It  was  contended  on  the  part  of  the  plaintiff 
that  the  lease  for  life  by  the  first  widow  operated  as  a  sur- 
render of  her  interest  for  life  to  the  remainder-man,  and 
that  consequently  he  was  not  only  owner  in  fee  but  seised 
in  fee,  the  life  estate  and  the  fee  being  merged  in  one,  and 
his  wife  thereby  entitled  to  dower. 

One  answer  to  this,  on  the  part  of  the  defence,  was,  that 
during  the  lifetime  of  the  husband  of  the  second  widow,  the 
first  widow  had,  by  a  judgment  in  ejectment,  re-entered  for 
condition  broken  in  the  non-payment  of  rent,  and  thus  put 
an  end  to  the  lease  for  life.  And  the  defence  seems  to  have 
been  sustained  on  that  ground.  But  it  is  not  difiSicult  to 
understand  that  that  point  was  immaterial.  If  the  lease  for 
life  did  not  operate  as  a  merger  of  the  first  widow's  life 
estate  hi  the  remainder  in  fee,  in  the  husband  of  the  second 
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widow,  the  second  widow's  right  of  dower  could  not  attach  ; 
and  the  result  would  have  been  the  same  in  that  respect, 
whether  the  life  lease  was  ended  before  the  death  of  the 
second  husband,  or  whether  he  had  died  seised  of  the  life 
estate.  The  second  widow  claimed  no  right  in  the  life 
estate ;  and  the  iirst  widow  did  not  attempt  to  re-enter  and 
destroy  the  estate  in  fee.  But  the  court  seem  to  have  failed 
to  discriminate  in  that  respect,  and  to  have  discussed  the 
question,  as  though  it  was  the  estate  in  fee  which  was  deter- 
mined by  the  judgment  in  ejectment  against  the  second  hus- 
band. The  authorities  cited  by  them  were  such  as  applied 
only  to  leases  in  fee  by  individuals,  and  of  course  are  utterly 
inapplicable  to  any  state  of  facts  which  can  arise  where  such 
leases  cannot  be  made  by  individuals. 

6.  Conditionai  limitations  by  assiffntnent  or  devise* 
Questions  arising  from  transfers  made  by  assignment  or  by 
devise,  of  estates  in  fee  subject  to  conditional  limitations, 
are  apparently  of  a  kindred  character,  in  some  respects,  to 
questions  arising  upon  conditional  leases  in  fee.  But  care 
should  be  taken  not  to  confound  cases  of  conditional  limita- 
tions in  leases  in  fee,  with  limitations  aifixed  to  the  rights 
of  individuals  by  assignmenti  or  testamentary  provisions. 
The  principles  applicable  to  the  two  classes  of  cases  are 
entirely  distinct.  In  the  one  case,  the  conditional  limita- 
tion, when  reached,  puts  an  end  to  the  contract,  so  that  no 
one  can  enjoy  the  benefits  of  its  obligations  thereafter.  In 
the  other  case,  the  limitation  is  only  important,  because, 
when  reached,  the  right  of  possession  under  the  contract 
passes  from  one  person  to  another.  The  one  destroys  the 
contract.  The  other  merely  substitutes  a  new  party  of 
the  second  part  to  the  contract,  while  the  obligations  of 
the  contract  are  entirely  untouched  by  the  mutation  of  the 
parties. 

The  case  of  Weller  v.  Weller,  28  Barb.  588,  is  an  example  . 
of  a  conditional  limitation  by  the  terms  of  a  devise.    The 
testator  gave  his  two  sons  a  farm,  by  a  clause  in  his  will  as  fol- 
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lows  :  "I  give  and  devise  to  my  two  sons,  Moses  and  Abrar 
hain,  the  farm  I  live  upon,  to  have  and  to  hold  to  them,  their 
heirs  and  assigns  forever,  they  supporting  their  mother 
thereon,  as  above  directed,  and  paying  my  just  debts  and 
funeral  expenses,  to  be  divided  as  equal  as  may  be,  share 
and  share  alike.  If  either  Moses  or  Abraham  should  die  and 
leq^ve  no  lawful  issue,  then  their  portion  or  share  of  the  land 
shall  be  equally  divided  between  my  son  William  and  the 
survivor  of  them." 

Moses  died  in  1850,  leaving  one  child,  and  Abraham  died 
in  1857,  leaving  a  widow  but  no  issue. 

It  was  decided  that  William  was  entitled  to  an  estate  in 
fee  in  one-half  of  the  lands  devised  to  Abraham,  exonerated 
from  the  dower  of  Abraham's  widow  ;  and  that  the  remain- 
ing half  of  such  lands  descended  to  the  heirs  at  law  of  Abra- 
ham, subject  to  the  dower  of  his  widow. 

It  will  be  readily  perceived  that  if  Abraham  had  left;  lawful 
issue,  his  widow  would  have  been  entitled  to  dower  in  the 
whole  estate.  One-half  of  the  estate  passed  from  Abraham 
to  William  on  the  decease  of  Abraham,  by  the  limitation  of 
the  will.  The  limitation  of  the  will  did  not  operate  upon  the 
other  half  of  the  estate,  because  Moses  did  not  survive  Abra- 
ham. By  the  decision  of  the  court,  Abraham's  widow  did  not 
take  dower  in  the  half  of  the  estate  which  passed  to  William, 
on  the  death  of  Abraham,  but  she  did  take  dower  in  the  other 
half  which  passed  to  the  heirs  of  Abraham. 

The  principle  of  the  decision  is  well  explained  in  the  fol- 
lowing language  of  the  opinion.  Speaking  of  the  dower 
right  it  was  said :  '*  It  is  a  part  of  the  same  estate  of  freehold 
and  inheritance,  of  which  the  husband  was  seised,  and  to  the 
extent  of  it,  so  much  abstracted  from  what  would  otherwise 
descend  to  the  heirs  at  law.  Abraham  Weller,  by  the  express 
words  of  the  will,  took  an  estate  in  fee,  but  by  subsequent 
words,  which  I  think  operative  and  effective,  it  was  made 
determinable  upon  his  dying  without  issue  living  at  the  time  , 
of  his  death.    When  that  event  happened,  the  wife's  right  to 
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dower  ceased  with  the  estate,  out  of  which  it  could  only 
proceed." 

Here  was  a  case  where  the  estate  did  not  determine.  It 
was  only  the  interest  of  the  deceased  husband  in  the  estate, 
which  terminated  with  his  death,  and  as  the  widow's  right 
only  attached  to  his  interest,  it  ceased  to  exist  with  his.  By 
the  limitation  of  the  devise,  he  never  became  absolutely  seised 
of  the  estate  in  fee,  but  only  subject  to  have  his  interest  ter- 
minated and  the  fee  passed  to  others.  As  to  one-half  of  his 
part  of  the  premises,  hilB  interest  terminated  with  his  death ; 
as  to  the  other  half,  his  interest  embraced  the  whole  estate  in 
fee,  and  descended  to  his  heirs,  subject  to  the  dower  of  his 
widow.  The  concurrence  of  the  several  contingencies  pro- 
vided in  the  will,  operated  to  limit  his  interest  in  one-half  to 
his  life,  and  to  expand  it  in  the  other  half,  so  as  to  cover  the 
whole  estate  in  fee.  Hence  the  widow  was  entitled  to  dower 
in  the  one  part,  and  not  so  entitled  in  the  other. 

Holding  the  widow's  dower  not  to  attach  to  the  share  of 
the  premises  which  by  the  will  fell  to  the  third  brother,  was 
truly  remarked  to  be  in  conflict  with  the  case  of  Biuikworth 
V.  Thirkelly  3  Bos.  <&  Pvl.  652.  And  it  has  been  a  ques- 
tion of  some  conflict  of  opinion  among  jurists,  whether  the 
widow  in  such  cases  did  or  did  not  take  dower.  As  before 
shown,  when  the  estate  of  inheritance  comes  to  an  end 
because  the  husband  dies  seised  without  heirs  and  intestate, 
the  widow  nevertheless  takes  her  dower,  because  her  right 
is  only  a  prolongation  of  his  estate.  Her  right  of  dower  is  a 
part  of  the  obligation  of  the  contract  which  created  the  fee. 
But  when  the  interest  of  the  husband  is  vested  in  him  by 
devise  or  assignment,  with  a  limitation  which  may  divest  him 
of  the  fee  and  restrict  his  interest  to  something  less  than  the 
whole  estate,  leaving  the  remainder  to  some  one  else,  and 
the  contingency  happens  which  fixes  the  limitation,  the  widow 
is  not  entitled  to  dower.  There  is  nothing  in  the  contract 
which  gives  her  such  right ;  and  no  one  can  rightfully  hold 
possession  of  lands,  except  by  the  obligations  of  the  contract 
which  gives  the  right  of  possession.    Herein  lies  the  differ- 

41 
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ence  between  the  two  classes  of  cases ;  and  there  is  good 
reason  to  suppose  that  most  if  not  all  the  conflict  which  has 
been  had  upon  this  subject,  has  arisen  from  the  failure  to 
distinguish  the  one  class  of  cases  from  the  other.  The  differ- 
ence between  the  determination  of  an  estate  in  fee  and  the 
determination  of  an  interest  in  an  estate  in  fee,  has  sometimes 
escaped  observation.  But  notwithstanding  the  conflict  of 
opinion,  the  rule  may  be  regarded  as  well  settled  in  accord- 
ance with  the  decision  of  Weller  v.  Weller.  Such  is  the  view 
taken  by  Mr.  Butler,  in  note  170  to  Co.  Litt  241  a.  And 
that  view  has  been  accepted  in  4  Kent,  49,  50,  and  by  Park 
on  Dower,  178  to  186. 

See  l^orthcut  v.  Whip,  12  B.  Monroe,  65;  1  Wash,  on  Real  Prop. 
214;  Scribner  on  Dower,  296;  Adams  v.  Beekman,  1  Paige, 
681. 

There  is  no  room  for  doubt,  that  the  rule  as  laid  down  in 
Weller  v.  Weller^  is  the  well  settled  rule  of  the  common  law. 
The  chief  ground  of  criticism  and  question  seems  to  have 
grown  out  of  a  failure  to  perceive  the  real  distinction  and  the 
reason  of  the  distinction,  as  to  the  right  of  dower,  between 
the  determination  of  the  estate  of  inheritance  itself,  and  the 
determination  of  an  interest  in  such  an  estate  in  one  person, 
by  the  happening  of  a  contingency  which  prevents  him  from 
taking  the  whole  fee  by  giving  the  remainder  of  it  to  another 
person. 

7.  II(yio  the  mdow^s  dower  may  be  defeated. 

1.  By  showing  that  the  husband  was  not  seised  of  an  estate 
of  inheritance. 

In  Finn  v.  Sleight^  8  Barb.  405,  the  plaintiff",  in  an  action 
of  dower,  proved  all  that  was  required  to  entitle  her  to 
recover;  and* among  other  things,  that  the  husband  was 
seised  of  the  fee.  She  also  proved  that  the  defendant  was 
in  possession,  claiming  under  a  title  derived  from  the  hus- 
band, purporting  to  convey  a  fee,  and  containing  full  cove- 
nants of  warranty  and  seisin.  The  defendant  proved  that 
the  husband  was  possessed  of  only  a  term  of  nine  hundred 
and  ninety-nine  years,  subject  to  an  annual  rent    And  the 
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chief  question  was,  whether  the  defendant  was  not  estopped 

m 

from  denying  that  the  husband  was  seised  of  an  estate  of 
inheritance.  On  the  first  hearing  of  the  case,  the  court  held 
that  the  defendant  was  estopped,  and  that  the  plaintiff  was, 
on  that  ground,  entitled  to  recover.  Upon  another  hearing, 
it  was  held  otherwise,  on  the  authority  of  Sparrow  v.  King- 
niauj  1  iV.  Y.  242.  It  was  said  by  the  court,  in  Finn  v. 
Sleight^  that  it  had  been  the  settled  doctrine  of  the  courts 
for  above  forty  years,  that  a  defendant  under  similar  circum- 
stances was  estopped  from  denying  the  title  of  the  husband  ; 
and  that  it  had  been  settled  otherwise  only  by  the  decision 
of  Sparrow  v.  Kingman. 

There  seems  to  be  no  reasonable  grounds  for  doubt  that 
the  rule  was  correctly  held  in  Sparrow  v.  Kingman ;  and 
that  the  previous  decisions,  runm'ng  through  a  period  of  time 
which  embraced  the  greatest  part  of  the  existence  of  the 
State,  were  utterly  unfounded  and  erroneous.  It  may  be 
worth  while  to  examine  the  previous  decisions  sufiSiciently  to 
ascertain. what  particular  causes  or  misconceptions  led  to  so 
gross  an  error  in  the  first  place,  and  how  it  was  so  long  per- 
sisted in,  as  well  as  the  causes  which  led  to  its  correction. 

There  are  several  cases  to  be  found  in  the  reports,  which 
hold  that  the  successor  of  the  husband,  whether  he  derived 
title  by  purchase  or  descent,  was  estopped  from  contesting 
the  title  of  the  husband. 

Hitchcock  V.  Harrington,  6  John.  290;  Collins  v.  Torrey,  7  id. 
278;  Hitchcock  v.  Carpenter,  9  Id.  844;  Davis  v.  Darrow,  12 
Wen.  66;  Bowne  v.  Potter,  17  Wen.  164;  Sherwood  v.  Van 
Denburgh,  2  Hill,  808;  Bancroft  v.  White,  1  Caines,  186. 

The  only  authority  lying  at  the  foundation  of  these  cases, 
which  has  been  referred  to  in  any  of  them,  is  Taylor's  case, 
cited  in  2  Bac.  Abr.  372,  Dower  (7,  and  in  Sir  Wm.  Jones, 
317.  It  was  there  held  that  where  tenant  at  will,  or  for  years, 
makes  a  feofibent  in  fee  and  dies,  and  his  wife  brings  dower, 
the  feoffee  cannot  plead  that  the  husband  was  never  seised ; 
and  the  reason  assigned  was,  that  since  the  feoffee  received 
his  estate  from  him,  he  is  estopped  to  say  that  the  husband 
was  never  seised.     The  term  feoffinent,  as  there  used,  meant 
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what,  in  modem  times,  is  called  a  lease  in  fee  ;  and  wherever 
an  individual  is  permitted  by  the  laws,  or  more  properly,  is 
not  disabled)  to  make  a  lease  in  fee,  by  some  statute  like  the 
statute  quia  emptorea  of  England,  and  should  make  such  lease, 
his  lessee  would  be  estopped  to  deny  the  lessor's  title,  at  the 
suit  of  his  widow,  or  any  one  else  deriving  title  from  him. 
As  before  shown,  the  rule  of  estoppel  would  then  apply. 
But  the  court,  in  the  cases  referred  to,  applied  the  rule  to 
devisees,  and  assignees  and  heirs  of  the  husband,  without 
noticing  the  difference  in  the  relation  of  the  parties.  That 
seems  to  have  been  the  source  of  the  error,  and  when  once 
committed,  it  was  continued  until  the  attention  of  the  court 
was  particularly  directed  to  this  point,  in  the  case  of  iSpar- 
row  V.  Kingman,  There  the  court  noticed  the  distinction 
between  Taylor's  case  nnd  the  case  of  a  party  who  had  suc- 
ceeded to  the  husband  by  descent,  devise  or  assignment,  and 
corrected  the  decisions  previously  made,  where  that  distinc- 
tion had  escaped  observation. — (1  N*  Y.  250.)  They  dis- 
cussed the  question  of  ^estoppel  generally,  and  laid  down  the 
rule  as  hereinbefore  shown ;  and  held  that  there  was  nothing 
in  the  claim  of  title  by  dower  which  gave  it  a  more  favorable 
position  as  to  the  rule  of  estoppel  than  belongs  to  claims  of 
title  derived  in  any  other  way.  That  case  must  be  regarded 
as  having  settled  the  question  in  New  York,  that  in  actions 
for  dower,  the  husband's  title  is  open  to  dispute  and  litigation. 
The  fact  that  the  defendant  had  acquired  his  title  by  a  quit 
claim  deed.  Instead  of  a  deed  with  warranty,  was  subsequently 
held  to  constitute  no  material  point  in  the  case. 

Kingman  v.  Sparrow,  12  Barb.  201. 

The  relation  of  vendee  and  vendor,  of  devisee  and  devisor, 
or  of  heir  and  ancestor,  does  not  estop  the  one  from  disput- 
ing the  title  of  the  other.  The  rule  of  estoppel  in  that  respect 
belongs  only  to  the  relation  of  the  tenant  to  his  landlord. 

2.  The  widow  cannot  be  defeated  of  her  dower  by  acts  of 
her  husband  committed  during  coverture.  It  is  provided  by 
statute  in  New  York,  that  "  No  act,  deed  or  conveyance,  exe- 
cuted or  performed  by  the  husband,  without  the  assent  of 
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the  wife,  evidenced  by  her  acknowledgment  thereof,  in  the 
manner  required  by  law  to  pass  the  estates  of  married 
women,  and  no  judgment  or  decree  confessed  by  or  reco- 
vered against  him,  and  no  laches,  default,  covin  or  crime  of 
the  husband,  shall  prejudice  the  right  of  his  wife  to  her 
dower  or  jointure,  or  preclude  her  from  the  recovery  thereof, 
if  otherwise  entitled  thereto." 

1  R.  S.  742,  §  16. 

But  every  claim,  legal  or  equitable,  by  way  of  incumbrance 
or  otherwise,  which  existed  before  the  mai*riage,  and  which 
might,  when  enforced,  defeat  the  husband's  seisin  and  title, 
will  also  defeat  the  right  of  dower.  Upon  that  principle,  an 
agreement  to  sell  and  convey  before  the  marriage,  may  be 
enforced  after  the  marriage,  and  the  conveyance  will  relate 
back  to  and  take  effect  from  the  time  of  the  making  the 
agreement  to  convey,  and  thus  defeat  the  claim  of  dower. 

4  Kent,  60;  Scribner  on  Dower,  248  to  250;  Blood  v.  Blood,  28 
Pick.  84. 

In  Ackert  v.  Puttz,  7  Barb.  386,  a  deed  of  conveyance 
of  lands  held  in  fee,  was  executed  by  the  plaintiff  and  her 
husband  in  his  lifetime,  and  deposited  with  a  third  party,  in 
escrow,  until  the  grantee  should  execute  a  mortgage  on  the 
same  premises,  to  secure  the  interest  of  a  certain  sum  to  the 
wife  during  her  life,  and,  on  her  decease,  to  the  heirs.  The 
mortgage  was  nqver  executed.  But  the  depositary  of  the 
deed  subsequently  gave  up  the  deed  to  the  grantee,  at  the 
request  of  the  husband,  but  without  the  direction  or  consent 
of  the  wife.  The  court  held  that  she  was  nevertheless  bound 
by  the  deed.  It  is  difficult  to  reconcile  this  case,  consistently 
with  the  statute  protecting  the  wife  against  the  acts  of  the 
husband.  The  ground  upon  which  the  case  is  put,  in  the 
opinion,  is,  that  the  wife  could  convey  by  signing  and  acknow- 
ledging in  a  particular  form,  which  she  had  done  :  but  that 
she  had  no  power  to  make  an  agreement  as  to  the  escrow ; 
that  that  was  the  act  of  the  husband ;  being  his  act,  he  alone 
had  a  right  to  waive  it ;  and  he  having  waived  it,  her  right 
was  gone.    Upon  that  reasoning,  without  reference  to  any 
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authority,  or  any  notice  of  the  statute,  the  court  based  the 
decision  which  defeated  the  claim  of  dower.  Now  it  is  cer- 
tain that  fhe  depositing  the  deed  in  escrow  was  no  delivery 
of  it,  to  affect  the  rights  of  the  wife.  It  is  true,  that  upon 
the  delivering  of  the  mortgage,  the  depositary  could  have 
delivered  the  deed  to  the  grantees,  and  it  would  have  related 
back  and  taken  effect  from  the  time  of  the  delivery  in  escrow. 
The  wife  never  consented  to  deliver  the  deed,  except  condi- 
tionally ;  and  as  the  condition  was  not  fulfilled,  she  never 
delivered  it  at  all.  The  delivery  was  the  act  of  the  husband 
alone,  in  violation  of  the  contract  of  the  wife.  She  was 
thereby  defeated  of  the  interest  of  the  money,  which  was  to 
be  secured  to  her  by  the  mortgage,  and  which  was  a  part  of 
the  same  contract  of  conveyance,  and  the  only  part  beneficial 
to  her ;  and  she  was  also  thereby  held  to  be  defeated  of  her 
right  of  dower  by  the  mere  act  of  her  husband.  With  no 
other  light  upon  the  case,  except  what  appears  in  the  deci- 
sion as  reported,  it  seems  impossible  to  claim  that  it  estab- 
lishes a  rule  either  of  law  or  equity  which  can  commend  it 
as  an  authority  in  the  disposition  of  similar  cases. 

3.  The  right  of  dower  may  be  barred  by  alienage.  The 
statutes  of  New  Yo»k  provide  that  the  widow  of  any  alien, 
who,  at  the  time  of  his  death,  shall  be  entitled  by  law  to 
hold  any  real  estate,  if  she  be  an  inhabitant  of  this  State  at 
the  time  of  such  death,  shall  be  entitled  to  dower  of  such 
estate,  in  the  same  manner  as  if  such  alien  had  been  a  native 
citizen. — (1  R.  S.  740,  ^  2.)  That  statute  is  limited  to  the 
widow  of  an  alien,  and  applies  then  only  when  she  is  an  inha- 
bitant of  this  State  at  the  time  of  the  death  of  the  husband. 
The  widow  either  of  a  natural  bom  or  of  a  naturalized  citizen 
is  not  embraced  within  its  provisions.  Consequently,  when 
the  widow  of  a  citizen  is  herself  an  alien,  and  has  not  com. 
plied  with  the  steps  required  in  order  to  hold  real  estate  at 
the  time  of  the  death  of  the  husband,  she  is  not  entitled  to 
dower  of  the  lands  of  which  he  may  have  been  seised.  This 
was  so  held  in  Connolly  v.  Smithy  21  Wen*  59.  In  that  case, 
at  the  time  of  the  marriage,  the  husband  was  an  alien,  but  he 
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afiberwai'ds  became  a  naturalized  citizeii.  Had  he  been  an 
alien  at  the  time  of  his  death,  his  widow,  although  an  alien, 
would  have  been  entitled  to  dower  under  the  statute.  The 
fact  of  the  marriage  having  taken  place  while  he  was  an  alien, 
did  not  give  her  an  inchoate  right  of  dower,  because  she  had 
not  the  capacity,  being  an  alien  herself,  to  hold  an  interest  in 
lands  ;  and  the  statute  only  gave  her  that  capacity  in  the  con- 
tingency of  the  husband's  dying  an  alien,  she  being  an  inhabi- 
tant of  the  State  at  the  time.  Dying  a  naturalized  citizen,  she 
took  no  capacity  to  hold  lands  by  the  statute.  The  effect  of 
the  statute  was  such  that  his  naturalization,  while  it  consum- 
mated his  capacity  to  hold  an  estate  of  inheritance,  incapa- 
citated his  wife  to  hold  a  right  of  dower  at  his  decease. 

See  also,  Davis  v.  Darrow,  12  Wen.  66;  Sutliff  «.  Forgery,  1  Cow. 
89,  96;  6  Cow.  718;  2  R.  L.  541,  543. 

An  alien  widow  who  has  not,  before  the  death  of  her  hus- 
band, complied  with  the  requirement  of  the  statutes,  so  as  to 
acquire  capacity  to  hold  real  estate,  canAot  have  dower  in  the 
lands  of  which  her  husband  may  have  died  seised,  except 
when  the  husband  dies  an  alien.  And  it  would  seem  that  an 
alien  widow  could  not  claim  dower  in  lands  sold  and  con- 
veyed by  her  husband  after  the  marriage,  unless  she  had 
become  capacitated  to  hold  real  estate  before  .the  sale  and 
conveyance.  Her  inchoate  right  of  dower  could  not  attach 
for  the  want  of  her  capacity  to  hold  such  an  interest  in  lands. 

4.  In  case  of  divorce,  dissolving  the  marriage  contract  for 
the  misconduct  of  the  wife,  she  shall  not  be  endowed. 

1  R.  S.  741,  §  8. 

This  was  the  result,  also,  at  common  law,  in  case  of  divorce 
a  vinculo  matrimonii^  but  not  when  the  divorce  was  only  a 
mensa  et  thoro^  although  granted  for  the  adultery  of  the  wife. 

Wait  V.  Wait,  4  Barb.  192;  Co.  Litt.  82  a;  2  Bl.  Com.  180;  Rey- 
nolds V.  Reynolds,  24  Wend.  194;  4  Kent,  62,  64. 

The  adultery  of  the  wife,  at  common  law,  did  not  affect 
her  right  of  dower,  at  least  not  until  after  an  absolute  divorce 
on  that  ground.  But  this  was  changed  by  the  statute  West- 
minster Second,  13  Edw.  /,  ch.  34,  which  enacted  that  *'  if  a 
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wife  willingly  leave  her  husband  and  go  away,  and  continue 
with  her  adulterer,  she  shall  be  barred  forever  of  action  to 
demand  her  dower  that  she  ought  to  have  of  her  husband's 
lands,  if  she  be  convicted  thereupon,  except  that  her  husband 
willingly,  and  without  coercion  of  the  church,  reconcile  her, 
and  suffer  her  to  dwell  with  him,  in  which  case  she  shall  be 
restored  to  her  action." 

The  substance  of  that  act  was  re-enacted  in  New  York  in 
1787  (1  Greenl.  294,  ^  7  ;  1  R.  L.  68),  and  remained  in  force 
until  the  adoption  of  the  Revised  Statutes  in  1830,  when  that 
provision  was  omitted.  Since  that  time,  the  misconduct  of 
the  wife  defeats  her  right  of  dower  only  when  the  marriage 
contract  has  been  dissolved  by  divorce  for  that  cause.  The 
common  law  rule  was  thus  restored  as  it  existed  in  England 
before  the  statute  ;  and  thus,  in  Reynolds  v.  Reynolds,  where 
the  husband  died  after  1830,  his  widow  was  held  to  be  enti- 
tled to  dower,  notwithstanding  her  maniage  previous  to 
1830,  and  her  living  for  many  years  apart  from  him  in  open 
adultery.  The  reason  assigned  for  the  decision  was,  that  pre- 
vious to  the  death  of  her  husband,  the  wife  had  no  estate  or 
interest  in  the  lands  which  could  be  forfeited  for  adultery ; 
and,  therefore,  the  act  of  1787,  which  remained  in  force  until 
1830,  could  not  operate  to  defeat  her  dower. 

Reynolds  v.  Reynolds,  24  Wen.  197. 

The  statute  could  operate  to  the  forfeiture  of  her  estate 
only  after  the  decease  of  her  husband,  and  before  the  happen- 
ing of  that  event  the  statute  had  ceased  to  operate  at  all,  by 
reason  of  its  repeal. 

Cooper  V.  Whitney,  8  HiU,  96. 

What  is  meant  by  '^  misconduct,"  as  used  in  the  statute,  has 
been  the  subject  of  some  criticism. — (4  ICent  Com.  52,  n.  a.) 
It  leaves  the  act  of  which  the  wife  must  be  found  guilty 
somewhat  indefinite.  There  are  several  causes  for  which  an 
absolute  divorce  may  be  granted.  The  marriage  contract 
may  be  annulled  when  the  parties,  or  one  of  them,  had  not 
attained  the  age  requisite  to  legal  consent ;  when  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  and  the 
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former  marriage  continued  in  force ;  when  one  of  the  parties 
was  an  idiot  or  lunatic ;  when  the  consent  of  one  of  the  par- 
ties was  obtained  by  force  or  fraud ;  when  one  of  the  parties 
was  physically  incapable  of  entering  into  the  marriage  con- 
tract. 

2  R.  S.  142,  §  20;  Bennett  v.  Smith,  21  Barb.  439. 

It  is  also  provided  that  a  wife  being  a  defendant  in  a  suit 
for  a  divorce  brought  by  her  husband,  and  convicted  of 
adultery,  shall  not  be  entitled  to  dower  in  her  husband's  real 
estate,  or  any  part  thereof. — (2  72.  S.  146,  ^  48.)  But  it  is 
not  true,  as  claimed  in  the  note  to  4  Kent,  here  cited,  that 
the  phrase,  "  for  the  misconduct  of  the  wife,"  is  entirely  use- 
less ;  for  strike  out  that  qualification,  and  a  divorce  for  the 
misconduct  of  the  husband  would  be  equally  fatal  to  the 
dower  of  the  wife  ;  and  so  the  author  of  that  note  assumed 
was  the  law.  But  he  was  in  error  in  that  assumption.  He 
was  right  in  assuming  that  a  divorce  a  vinculo,  at  common 
law,  left  no  right  of  dower  in  the  wife.  But  he  was  wrong 
in  confounding  a  divorce  for  the  misconduct  of  one  of  the 
parties  with  the  case  of  a  divorce  a  vinculo.  At  common 
law,  the  case  of  misconduct  permitted  of  divorce  only  a  meiisa 
et  Ihoro.  It  found  and  sanctioned  the  marriage  as  valid,  and 
only  dissolved  it  for  subsequent  causes.  In  the  case  of 
divorce  a  vinculo,  the  decree  found  and  declared  that  no  mar- 
riage ever  existed  for  causes  which  preceded  the  alleged 
contract.  The  one  acknowledged  the  concurrence  of  one  of 
the  events  necessary  to  vest  in  the  wife  the  inchoate  right 
of  dower,  namely,  the  marriage.  The  other  utterly  denied 
the  happening  of  such  event.  Consequently,  in  the  one  case, 
dower  attached,  and  in  the  other  it  did  not  The  New  York 
statute  changed  the  common  law  by  providing  against  the 
endowment  of  the  wife  in  case  of  divorce  for  her  misconduct 
after  marriage,  by  assimilating  the  result  of  such  a  case  as  to 
the  question  of  dower  to  a  divorce  a  vinculo  at  conunon  law ; 
while  it  lefib  the  divorce  founded  on  the  misconduct  of  the 
husband  after  marriage  precisely  where  it  was  left  at  common 
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law.     In  the  latter  case,  the  wife  does  not  lose  her  dower  by 
the  divorce. 

Wait  r.  Wait,  4  N.  Y.  95. 

The  subject  is  elaborately  discussed  in  the  same  case,  as 
reported  in  4  Barb.  192. 

It  is  evident  from  an  examination  of  all  the  authorities  upon 
the  subject,  that  a  divorce  a  vinculo  matrimonii,  for  causes 
arising  after  the  man-iage,  was  authorized  only  by  statute, 
and  can,  therefore,  affect  the  rights  of  the  parties  only  as  pro- 
vided by  the  statute.  Consequently,  it  has  been  held  that 
the  alimony  granted  to  the  wife  is  not  in  lieu  of  dower. 

Forest  o.  Forest,  6  Dner,  102. 

5.  The  wife  may  be  barred  from  dower  by  an  ante-nuptial 
agreement.  In  New  York  the  subject  is  regulated  by  statute. 
It  is  provided  that  whenever  an  estate  in  lands  shall  be  con- 
veyed to  a  person  and  his  intended  wife,  or  to  such  intended 
wife  alone,  or  to  any  person  in  trust  for  such  person  and  his 
intended  wife,  or  in  trust  for  such  wife  alone,  for  the  purpose 
of  creating  a  jointure  for  such  intended  wife,  and  with  her 
assent,  such  jointure  shall  be  a  bai'  to  any  right  or  claim  of 
dower  of  such  wife,  in  any  lands  of  the  husband. 

IB.  S.  741,  $9. 

It  is  also  provided  that  any  pecuniary  provision  that  shall 
be  made  for  the  benefit  of  an  intended  wife  in  lieu  of  dower, 
shall,  if  assented  to  by  such  intended  wife,  be  a  bar  to  any 
right  or  claim  of  dower  of  such  wife  in  all  the  lands  of  her 
husband. — {Id.  §  11.)  The  assent  of  the  wife  must  be  evi- 
denced by  her  being  a  party  to  the  instrument,  if  she  be  of 
full  age,  and  if  an  infant,  by  joining  with  her  father  or  guar- 
dian in  the  conveyance. 

Id.  §  10;  2  Abb.  Dig.  683. 

Before  the  enactment  of  that  statute,  a  provision  for  the 
wife  in  lieu  of  dower,  if  it  was  a  competent  and  certain  pro- 
vision made  before  marriage,  and  assented  to  by  her,  was  a 
bar ;  and  even  when  she  was  an  infant,  if  it  received  the 
assent  of  her  father  or  guardian,  it  was  regarded  and  treated 
as  an  equitable  bar  of  her  dower.     But  it  was  required  to  be 
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a  beneficial  provision,  to  take  effect  immediately  on  the  death 
of  the  husband,  and  to  continue  during  her  life,  and  be  the 
source  of  a  reasonable  support  under  the  circumstances  of 
her  position. 

McOartee  v.  Teller.  2  Paige,  611;  McCartee  v.  Teller,  8  Wen. 
267;  Co.  Liu.  86  a  &  b;  1  Cruise  Dig.  214;  1  Wash,  on  Beal 
Prop.  261  to  274. 

6.  The  widow  may  be  barred  of  her  dower  by  failing  to 
demand  it  within  a  limited  time.  In  the  New  York  statutes 
it  is  provided  that,  if  before  her  coverture,  but  without  her 
assent,  or  if  after  her  coverture,  lands  shall  be  given  or 
assured  for  the  jointure  of  a  wife,  or  a  pecuniary  provision 
be  made  for  her  in  lieu  of  dower,  she  shall  make  her  election 
whether  she  will  take  the  jointure  or  pecuniary  provision,  or 
be  endowed,  but  she  shall  not  have  both.  And  if  lands  are 
devised  to  her,  or  a  pecuniary  or  other  provision  is  made  for 
her  by  will,  in  lieu  of  dower,  she  shall  make  her  election 
whether  she  will  take  the  lands  devised  or  the  provision 
made,  or  be  endowed.  And  she  will  be  presumed  to  have 
elected  the  jointure,  devise,  or  pecuniary  provision,  unless 
she  commence  proceedings  to  recover  her  dower,  or  enter 
upon  the  lands  assigned  to  her,  within  one  year  after  the 
death  of  the  husband. 

1  B.  S.  741,  742,  §§  12, 18, 14. 

She  must  also  demand  her  dower  in  twenty  years  after  his 
death,  or  be  barred..  But  such  time  as  she  may  be  under 
disability,  by  reason  of  infancy,  insanity,  or  imprisonment 
upon  a  criminal  charge,  shall  not  be  counted  in  the  twenty 
years. 

1  B.  S.  742,  §  18. 

In  case  of  a  testamentary  provision  in  lieu  of  dower,  it  is 
not  necessary  to  her  election  of  dower  that  she  should  enter 
upon  all  the  lands  to  which  she  has  claim  of  dower,  or 
commence  proceedings  as  to  the  whole. .  It  is  enough  to  indi- 
cate her  election  that  she  actually  commence  proceedings  as 
to  any  part  of  the  lands  ;  or  that  she  enter  upon  any  part, 
claiming  her  dower  therein. 

Hawley  v.  James,  5  Paige,  819.  See  also,  Lewis  v.  Smith,  9  K. 
T.  602. 
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SECTION    II. 

BIGHTS  OF  THE  HUSBAND,  DUBING  OOYEBTUKE,  TO  THE  WIFE'S 

ESTATE. 

1.  At  common  law,  immediately  upoD  the  marriage,  the 
husband  became  entitled  to  the  possession  and  use  of  his 
wife's  property,  whenever  she  had  property  held  in  her  own 
right  Estates  in  land  were  not  an  exception  to  this  rule, 
but  were  subject  to  the  possession  and  control  of  the  hus- 
band, and  remained  so  as  long  as  the  marriage  relations  con- 
tinued. During  that  time,  he  became  the  tenant  in  the  place 
of  the  wife,  and  the  interests  held  by  him  in  her  estates  of 
inheritance,  were  regarded  as  freehold  estates  in  him,  because 
he  might  thereby  continue  to  be  the  tenant  during  his  natural 
life.  The  rents  and  profits  were  his  sole  property ;  and 
thus,  practically,  he  was  the  sole  tenant  for  the  time,  so  far 
as  related  to  the  posseaaioi  of  the  premises,  as  completely  as 
though  he  was  the  tenant  in  fee. 

2.  But  the  busband  was  not  treated  as  solely  seised.  The 
seisin  was  regarded  as  the  seisin  of  himself  and  wife.  In 
pleading,  it  was  alleged  that  the  husband  and  wife  were 
seised  in  the  right  of  the  wife.  They  were  both  parties  to 
the  grant  which  created  the  estate,  the  wife  as  the  tenant  in 
fee,  and  the  husband  as  the  tenant  during  coverture,  of  the 
same  estate,  in  conjunction  with  the  wife's  inheritance.  So 
far  as  the  receipt  of  the  rents  and  profits  was  concerned,  the 
husband  was,  in  effect,  the  sole  party.  For  some  purposes, 
the  wife  wal  recogni;ed  as  stiuHtdBg  party  d^  the 
life  of  the  husband ;  and,  at  his  death,  she  again  became  the 
sole  party,  with  her  rights  and  interests  entirely  unaffected 
by  any  act  of  her  husband.  He  could  create  no  liens  or 
encumbrances  upon  the  land,  and  make  no  conveyances  which 
could  survive  him.  WMle  both  lived,  and  while  the  marriage 
relation  existed,  their  separate  interests  conjoined  constituted 
the  estate  in  fee.    His  interest  was  only  a  fractional  part  of 
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the  fee,  carved  out  of  it  by  the  law,  and  bestowed  upon  hhn 
as  one  of  the  incidental  rights  of  the  marital  relation. 

See  Melvin  v.  Proprietors  of  Locks  and  Canals,  &c.  16  Pick.  165. 

He  was  not  the  tenant  of  an  estate  for  life,  but  the  tenant 
of  the  fee  for  the  time  the  marriage  relation  existed,  and  in 
case  of  issue  bom  alive,  the  tenant  of  the  fee  for  the  term  of 
his  life.  The  wife  continued  to  be  the  tenant  in  fee  while 
alive,  and  after  her  decease,  those  who  succeeded  to  her  estate, 
by  descent  or  otherwise,  became  the  tenants  in  fee  in  her 
place.  But  they  succeeded  to  the  estate  subject  to  the 
husband's  rights  for  life,  as  the  wife  had  held  during  the 
coverture. 

There  have  been  some  innovations  made  in  the  common 
law  rights  of  husbands  to  their  wives  estates,  by  customs  and 
statutes  founded  in  equity,  which  may  be  more  properly  exa- 
mined in  connection  with  the  subject  of  alienations  and 
devises  ;  while  the  statutes  extending  the  rights  of  married 
women  have  placed  the  whole  subject  of  the  husband's  rights 
to  the  wife's  property,  both  during  coverture  and  after  her 
decease,  absolutely  at  the  disposal  of  the  wife. 

3.  At  common  law,  the  husband  acquired  the  same  right 
to  estates  in  land  less  than  freehold,  held  by  the  wife  before 
marriage,  or  in  the  name  of  the  wife  after,  as  he  did  to  her 
other  chattel  property  or  rights  in  action.  He  could  release 
or  assign  them  absolutely. 

Shep.  Touch.  803;  Williams  on  Beal  Prop.  1S2;  2  Kent,  184;  Go. 
Litt.  46  b. 

Estates  which  depended  upon  her  life  could  not  be  assigned 
or  surrendered  by  him,  to  be  good  as  a  surrender  or  assign- 
ment, only  during  the  life  of  the  husband,  unless  the  wife 
joined  in  the  instrument,  or  it  was  accomplished  by  fine. 

Shep.  Touch.  808. 

And  if  the  husband  died  first,  the  wife  resumed  her  estate. 
If  the  wife  had  an  estate  for  the  life  of  another  person,  and 
she  died  before  that  other  person,  and  before  her  husband, 
the  husband  continued  to  have  the  right  of  possession  for  the 
life  of  such  other  person. 

2  Kent.  134. 
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SECTION    III. 

CUETE8Y. 

1.  By  the  common  law,  whenever  the  wife,  at  or  during 
the  marriage,  is  seised  of  an  estate  of  inheritance,  and  has 
issue  by  her  husband  born  alive,  and  she  dies  before  the  hus- 
band, he  has  the  right  to  her  estate  during  his  life.  During 
that  time,  his  estate  is  called  an  estate  by  curtesy. 

2  Bl.  Com.  126;  Litt.  §  85;  Go.  Litt.  29  a,  b;  Adair  v.  Lett,  8 
HOI,  184;  1  Cruise  Dig.  145;  4  Kent,  27. 

To  make  out  an  estate  by  curtesy,  it  is  necessary  to  estab- 
lish four  things ;  namely,  the  marriage,  the  seisin  of  the  wife, 
the  issue,  and  the  death  of  the  wife. 

The  question  of  the  marriage  has  been  examined  in  connec- 
tion with  the  subject  of  dower. 

2.  The  seisin  must  be  a  seisin  in  fact,  actual  possession,  as 
actual  possession  is  understood  in  the  law.  That  is,  she  must 
have  title  and  right  to  the  fee,  and  actual  occupation  by  her^ 
self  or  husband,  or  by  a  tenant  of  an  estate  less  than  free- 
hold, who  is  in  possession  under  her,  or  under  the  same  title 
by  which  she  holds.  If  the  premises  are  subject  to  a  freehold 
estate,  that  is,  if  she  holds  only  the  reversion  or  the  remainder 
in  fee,  subject  to  a  life  estate  in  another,  she  lacks  the  requi- 
site seisin  to  entitle  her  husband  to  curtesy  after  her  decease, 
however  indisputable  may  be  her  right  and  title.  That  is 
the  common  law  rule. 

Go.  Litt.  29  a;  1  Grnise  Dig.  148;  Ellsworth  v.  Gook,  8  Paige, 
645;  In  the  matter  of  Gragier  and  others,  1  Barb.  Gh.  R.  598. 

The  common  law  rule,  as  to  the  seisin  of  the  wife  in  order 
to  enable  the  husband  to  hold  by  curtesy,  differed  in  one 
respect  from  the  seisin  of  the  husband,  necessary  to  the  wife's 
dower.  It  was  enough  that  the  husband  had  the  legal  right 
to  the  possession,  although  he  was  not  actually  in  possession, 
in  all  cases  where  the  lands  were  not  held  adversely  by  some 
stranger,  who  was  actually  in  occupation.  While  the  law 
required  the  wife  not  only  to  have  the  legal  title,  but  the 
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actual  possession  also.     Legal  title  in  her  was  not  enough, 
where  the  lands  were  unoccupied. 

The  common  law  rule,  however,  seems  not  to  have  been 
adopted  in  this  country,  in  its  extreme  severity,  in  that  res- 
pect ;  or  rather,  our  couiis  have  contrived  to  hold,  that  when 
the  wife  had  the  right  of  possession,  and  no  one  was  actually 
in  possession,  that  she  was  in  actual  possession,  or  seised  in 
fact,  so  as  to  entitle  her  husband  to  curtesy  after  her 
decease.  It  was  so  held  in  Jackson  v.  Sellick,  8  John,  202. 
In  that  case  the  feme  covert  was  the  owner  of  wild  and 
uncultivated  lands,  and  it  was  said  by  the  court,  '^  she  is  con- 
sidered in  law,  as  in  fact,  possessed,  so  as  to  enable  her  hus- 
band to  become  a  tenant  by  the  curtesy."  And  the  court 
proclaimed  this  doctrine,  that  "  actual  entry,  or  pedis  pos- 
session by  the  wife  or  husband,  during  the  coverture,  is  not 
required  to  the  completion  of  tenancy  by  the  curtesy." 

That  being  the  rule,  it  was  not  necessary,  in  order  to  save 
the  husband's  rights,  to  hold  that  the  wife  was  in  actual  pos- 
session, when  in  fact  no  one  was  in  possession. 

The  same  doctrine  was  held  in  the  .Supreme  Court  of  the 
United  States,  in  the  case  of  Davis  v.  Mason^  1  Peters^  503, 
which  arose  in  Kentucky. 

The  court,  in  that  case,  commented  upon  the  origin  of  the 
common  law  rule,  which  required  actual  seisin,  remarking 
that  it  grew  out  of  the  practice  of  livery  of  seisin ;  and  that 
as  livery  of  seisin  had  become  unnecessary,  so  actual  seisin 
of  the  wife  should  be  abandoned.  And  it  was  said  :  '<  If  a 
right  of  entry ^  therefore,  exists,  it  ought  by  analogy  to  be 
sufficient  to  sustain  the  tenure  acquired  by  the  husband  where 
no  adverse  possession  exists  ;  as  it  is  laid  down  in  the  books 
relative  to  a  seisin  in  law,  '  he  has  the  thing,  if  he  has  a  right 
to  have  it.' " 

It  was  then  conceded  that  such  was  not  the  common  law 
rule  as  to  curtesy ;  but  it  is  contended  that  as  the  reason  of 
that  rule  has  ceased,  the  rule  should  be  regarded  as  abro- 
gated. 

Some  of  the  cases  have  made  a  distinction  depending  upon 
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the  manner  in  which  the  wife  derived  her  title  ;  holding  the 
strict  rule  of  actual  seisin  to  apply  in  all  cases  where  she  had 
acquired  her  right  by  descent  or  by  devise.  * 

See  2  Abb.  Dig.  808;  Jackson  v.  Johnson,  5  Cow.  76. 

The  ground  of  this  distinction  is,  that,  at  common  law, 
when  a  person  took  title  by  descent  or  by  devise,  and  died 
before  actual  entry  on  the  premises,  the  estate  descended, 
not  to  his  heirs,  but  to  the  heirs  of  the  pei*son  last  actually 
seised.  While,  in  regard  to  estates  acquired  by  purchase, 
the  common  law  was  changed  by  the  statute  of  Hen.  VIII, 
ch,  10,  commonly  known  as  the  statute  of  uses,  and  some- 
times termed  the  statute  for  transferring  uses  into  possession. 

2  Bl.  Com.  882;  4  id.  480. 

The  common  law  rule  as  to  titles  by  descent,  is  laid  down 
in  1  Cruise's  Digest,  147,  upon  the  authority  of  Lord  Coke, 
as  follows  :  '*  K  a  man  dies  seised  of  lands  in  fee  simple,  or 
fee  tail  general,  and  they  descend  to  his  daughter,  who  mar- 
ries, has  issue,  and  dies  before  entry,  the  husband  shall  not 
be  tenant  by  the  curtesy  ;  yet  in  this  case  the  husband  had  a 
seisin  in  law.  But  if  she  or  her  husband  had  entered  during 
her  life,  he  would  have  been  tenant  by  the  curtesy." 

But  the  ancient  rule,  requiring  actual  seisin  in  the  wife, 
seems  to  be  now  very  generally  disregarded,  and  curtesy  and 
dower  are  put  upon  the  same  footing  in  that  respect.  Thus, 
a  recovery  in  ejectment  has  been  held  to  give  a  constructive 
seisin  in  deed  sufficient  to  entitle  the  husband  to  curtesy, 
although  the  wife  should  die  before  the  writ  of  possession 
was  executed. 

EUsworth  V.  Cook,  8  Paige,  648,  646;  see  also,  Vrooman  v.  She- 
perd,  14  Barb.  441 ;  In  the  matter  of  Cregier  and  others.  1 
Barb.  Gh.  R.  598;  Bears  «.  Snyder,  11  Wen.  692. 

3.  Issue  by  the  wife  and  her  death  were  also  requisite  to 
complete  the  right  by  curtesy.  In  other  words,  upon  the 
birth  of  the  child,  the  husband's  right  to  curtesy  was  initiate. 
On  the  death  of  the  wife,  it  was  consummated. 

The  time  of  the  birth,  in  relation  to  the  time  of  the  acqui- 
sition and  seisin  of  the  estate  by  the  wife,  is  not  material    It 
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is  said  in  Cruise  Digest  that  '*  it  is  imma^  ^rial  whether  the 
isfflie  be  bom  before  or  after  the  seisin  of  the  wife.  Thus  if, 
aner  i  3ue  bom,  lands  descend  to  the  wife,  be  the  issue  dead 
or  alive  at  the  time  of  the  descent,  the  husband  shall  be  ten- 
ant by  the  curtesy.  So  if,  after  the  death  of  the  issue,  the 
wife  acquires  lands  in  fee,  and  dies  without  having  had  any 
other  issue,  her  husband  shall  be  tenant  by  ^e  curtesy.  For 
the  having  issue,  and  being  seised  'during  the  coverture,  is 
sufiScient,  though  it  be  at  several  times." 

1  Cruise  Dig.  150,  §  18.    See  aim,  Go.  Litt.  29  b,  80  a. 

The  birth  in  relation  to  the  decease  of  the  mother  is 
material.  It  must  happen  before  her  death  in  order  to  secure 
curtesy  to  the  husband.  Says  Cruise  :  **  The  issue  must  be 
bom  in  the  lifetime  of  the  wife,  so  that  if  she  dies  in  child- 
bed, and  the  issue  is  taken  out  of  the  wom'b  by  the  Caesarian 
operation,  the  husband  will  not  be  entitled  to  curtesy.  For 
at  the  instant  of  the  mother's  death,,  he  was  clearly  not  enti- 
tled, as  having  had  no  issue  bom ;  but  the  land  descended 
to  the  child,  while  in  his  mother's  womb,  and  the  estate,  being 
once  so  vested,  shall  not  be  taken  from  him  and  his  heirs." 

Gniiae  Dig.  149,  $  17. 

This  rule  received  the  approval  of  the  court  in  Marsellis 
V.  ThalimeTy  2  Paige  R.  35. 

See  also,  1  Wash,  on  Real  Prop.  140. 

**  The  issue  must  be  such  as  is  capable  of  inheriting  the 
estate ;  therefore,  if  lands  be  given  to  a  woman  and  the  heirs 
male  of  her  body,  who  has  issue  a  daughter  only,  her  husband 
will  not  be*tenant  by  the  curtesy." 

1  Cruise  Dig.  160,  §  19. 

That  rule,  however,  must  be  regarded  as  confined  to  cases 
where,  by  the  grant  which  created  the  estate,  the  fee  was 
made  conditional,  to  descend  only  to  heirs  male,  or  to  some 
particular  heirs  named.  It  has  no  application  to  a  case  where 
a  devise  is  made  to  the  wife  with  conditions  named,  limiting 
her  right  to  the  estate.  And  as  conditional  fees  do  not  exist 
in  this  country,  that  rule  of  the  common  law  has  become 
practically  obselete  here. 

42 
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4.  These  rights  of  the  husband,  as  they  once  existed  at 
common  law,  have  pretty  much  ceased  to  exist  in  New  York, 
by  reason  of  the  operation  and  effect  of  the  statutes  which 
have  been  enacted  enlarging  the  rights  of  married  women. 
The  same  result  follows,  of  course,  in  the  other  States  which 
have  adopted  similar  legislation. 

The  husband's  rights  during  coverture,  secured  to  him  by 
the  common  law,  have  entirely  ceased  to  exist.  It  is  left  to 
the  wife  to  exercise  the  same  control  over  her  property  after 
marriage,  as  before  marriage  ;  and  whatever  beneficial  enjoy- 
ment he  may  be  allowed  to  have  of  the  wife's  property,  it 
cannot  be  said  that  he  has  any  legal  right  thereto.  For 
whatever  he  gets  therefrom,  he  takes  only  by  the  good  will 
and  favor  of  his  wife. 

The  husband's  rights,  upon  the  decease  of  his  wife,  seem 
not  to  be  so  entirely  abrogated.  If  the  wife  dies,  the  hus- 
band surviving,  and  she  makes  no  disposition  of  her  pro- 
perty before  her  death,  by  will  or  otherwise,  the  rights  of 
the  husband  remain  unabated  by  the  statutes  referred  to. 
She  has  the  power,  however,  to  deprive  him  of  her  property, 
after  her  death,  as  she  had  in  life,  as  completely  as  though 
she  had  never  been  married.  But  when  she  dies  seised  and 
intestate,  the  common  law  rights  of  the  husband  are  held  to 
prevail  with  like  force  and  effect  as  before  the  statute.  That 
is  all  which  is  left  to  him  of  the  former  almost  absolute  domi- 
nion over  the  property  of  his  wife,  which  the  common  law 
had  so  long  awarded  to  the  marital  relation ;  and  that  much 
has  been  saved  from  former  institutions  only  by  the  favora- 
ble construction  which  the  courts  generally  have  been  dis- 
posed to  put  upon  the  statutes  in  favor  of  the  husband's 
rights. 

But  the  authorities  are  not  unanimous  in  awarding  to  the 
husband  even  that  limited  right  It  was  decided  in  the  New 
York  Supreme  Court,  Fourth  District,  in  Billings  v.  BaJcer^ 
28  Barb.  343,  that  tenancy  by  the  curtesy  was  entirely  abro- 
gated. That  side  of  the  question  is  very  elaborately  and 
ably  presented  in  the  opinions  of  Potter,  J.,  there  reported. 
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One  of  the  judges  dissented,  but  gave  no  written  opinion.  A 
similar  decision  has  been  recently  made  in  Michigan,  in  T(mg 
y.  Marviuy  15  Mich.  — ,  in  regard  to  the  effect  of  a  fdmilar 
statute. 

In  Clark  v.  Clark,  decided  in  the  New  York  Supreme 
Court,  special  term,  in  the  Eighth  District,  the  court  came  to 
a  different  conclusion. 

24  Barb.  5S1. 

It  was  there  held  that  the  husband  would  become  tenant 
by  the  curtesy,  as  before  the  statute,  upon  the  decease  of  the 
wife,  whenever  she  shall  not  have  availed  herself  of  the  right 
given  by  statute  to  devise  or  convey  her  estate. 

The  court  in  that  case  followed  the  decision  in  IRtrd  v. 
Cass,  9  Barb.  366. 

This  view  of  the  statutes  seems  to  be  the  one  generally 
adopted  in  the  New  York  court  of  appeals.  That  court  holds 
to  the  doctrine,  that  whenever  a  married  woman  dies,  without 
having  made  any  disposition  of  her  property  in  her  lifetime, 
or  by  testamentary  appointment,  the  rights  of  the  husband 
to  her  property  are  not  abated  by  the  statute. 

See  Bansom  v,  Nicholg,  22  K.  Y.  110;  Ryer  v.  Hnlae,  24  id.  872. 

That  construction  of  the  statutes  is  strictly  in  analogy  with 
the  construction  which  has  been  given  to  the  statutes  allowing 
the  tenant  in  fee  to  dispose  of  his  estate  by  assignment  or  by 
devise  to  the  disherison  of  the  heir.  Whenever  such  tenant 
dies  without  having  made  any  disposition  of  his  estate,  the 
right  of  the  heir  to  the  inheritance  is  not  affected  by  the 
statutes.  It  will  be  difficult  to  give  any  good  reason  why 
the  statutes  enlarging  the  rights  of  married  women  should 
not  receive  a  similar  construction  from  the  courts. 
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beneficial  grantee  not  within  this  exception 681 

dower  not  allowed  out  of  dower 688 

reason  of  the  exception 688 

In  exchange  of  land  not  allowed  dower  in  both. ...  1 684 

statute  provision 684 

"  exchange,"  meaning  of 684,  686 

conflict  of  authorities 686,  686 

not  defeated  by  escheat 686 

attaches  to  wrongfril  possession  of  the  husband  only  against 

those  who  derived  from  him 686 

is  defeated  by  incidental  termination  of  a  base  fee 687 

and  by  termination  of  estate  for  condition  broken •  •  687 

estates  in  fee  here,  not  witiiin  that  rule 687 

Beardsleev.  Beardslee  explained 687,688,  689 

conditional  HmitaiioM  by  devise  and  assignment 689 

they  defeat  dower • 689 

distinction  between  and  conditional  fees 689,  640,  641 

IV .  How  DowBR  MAT  BB  Dbtbatbd 642 

lack  of  seisin  in  husband 642 

defendant  not  estopped  to  deny  husband's  title 642 

question  of  estoppel  considered 642,  648,  644 

formerly  held  to  be  estopped •• 648 

how  mistake  was  made 648,  644 

now  held  otherwise .\ 208,204,648,  644 

not  defeated  by  acts  ci  husband 644,  646 

may  be  by  acts  before  marriage 646 

a  decision  reviewed 646,  646 

may  be  barred  by  alienage •  •  646 

alien  widow  of  an  alien  entitled  to  dower  by  statute 646 
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eUien  vndow  of  a  citizen,  otherwise 646,  647 

defeated  by  divorce,  when 647 

adultery  of  the  wife  did  not  defeat  dower  at  common  law,  648,  649 

made  to  do  so  by  statute 647,  648 

act  repealed  in  New  York  in  1880 648 

left  as  at  common  law,  except  upon  divorce  for  misconduct  of 

the  wife 648,  649 

by  ''  misconduct  of  the  wife  "  what  is  meant 648,  649 

distinction  between  divorce  at  common  law  and  under  statute, 

649,  660 

how  barred  by  ante-nuptial  contract 660 

provisions  of  the  statute  * 660 

common  law  rule 660,  661 

how  barred  by  lapse  of  time 661 

EASEMENT, 

an  intangible  right  in  land 16 

definition  of 17 

requires  two  parcels  of  land 17 

dominant  to  one,  servient  upon  the  other 17 

mistaken  for  condition  of  re-entry,  examples  of 288,  284 

mistaken  for  covenants  running  with  land 480,  481 

EJECTMENT,- 

when  the  State  can  maintain 5 

upon  what  evidence 6 

how  it  differs  from  action  by  individuals • 5 

lies  for  corporeal  rights  only 16 

for  condition  broken  only  by  reversioner 278,  279,  286,  886 

ELOPEMENT, 

of  wife  and  adultery,  effect  on  dower 648,  649 

EMBLEMENT3, 

defined 684 

I.  What  Gaops  Exbbacsd 684 

general  rule 684 

planting  and  sowing  not  necessary (>84  gl  teq, 

perennial  crops  paay  be 684,  636 

true  rule  stated   686,  636,  688,  689 

law  as  to  winter  grain  in  some  States 686,  687,  688 

different  rule  in  New  York 688 

II.  Whkn  the  Tknamt  is  Entitled  to  Exblekbnts 689,  642 

rule  and  principles » 689,  642 

more  common  to  some  classes  of  estates,  but  not  peculiar  to 

them 689,640,  641 

rests  upon  the  uncertain  termination 640 

tenant  at  sufferance  has  none 641 

III.  Exceptions  to  General  Rule. 

not  entitled  when  he  voluntarily  terminates  estate 641,  642 


INDBX.  671 

EKBLl&UtVTS^Continued.  page. 

nor  when  terminated  by  his  own  fknlt,  as  for  condition  broken, 

641,  642 

rights  of  third  persons  may  intervene 642 

preparation  of  the  ground  alone  not  sufficient 648 

upon  termination  of  fee  by  escheat 648 

tenant's  right  to  land  continues  till  he  can  secure  the  crop ....  648 
ENFEOFF, 

definition  and  use  of  word 280,  281 

EMINENT  DOMAIN, 

individual  rights  in  land  subject  to 887 

ESCHEAT, 

definition  and  description  of. 19 

(See  Reversion.) 
ESTATES, 

definition  of 16 

created  by  a  lease d>  12j  18 

pass  fVom  one  person  to  another  by  devise  and  by  assignment. ...  18 

division  of  estates  by  devise  and  assignment  and  by  operation  of  law,  18 

not  afi'ected  by  classification 14 

classification  of  estates  described. 18 

upon  what  principle  based .' 18 

absolute  right  of  property  in  the  State  is  not  an  estate 18 

estates  have  limits  of  time 18 

I.  Estate  ie  vee  Defined  and  Explained 19 

subdivision  of 19 

1.  jSfee  or  fee  Hmple 19 

fee  and  fee  simple  are  same 19,  20 

condition  of  re-entry  does  not  change  it 20 

tenant  could  not  alien  at  common  law 21 

alienation  allowed  by  statute 21 

exists  under  allodial  tenure 21 

not  subject  to  forfeiture  for  condition  broken 86 

word  ''  heirs  "  not  required  in  deed  of 70 

necessary  at  common  law 70 

11.  Base  or  Qualified  Fees ^ 21 

defined 21 

why  called  base  or  qualified 21 

event  must  be  uncertain,  as  the  incidental  limitation 21 

difference  between  limitation  and  condition 22 

descends  like  fee  simple 22 

examples  of  base  fees 22 

III.  Conditional  Fees 22,    28 

defined  and  described 22,  28 

English  decisions  changing  to  fees  simple 28,  24 

grounds  of  decisions 28 

conflict  between  the  crown  and  lords 24,  25 
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history  of  conflict 24,26,  26 

resulted  in  statute  de  donU 26 

character  and  effect  of  the  statute 26 

estates  tail  established ; 26 

general  results 26,  26 

estates  tail  changed  to  fees  by  common  recovery 26 

proceeding  generally  described.  • 26,  27 

defeated  by  flne 27 

the  mode  of  defeat  became  incident  to  estate 27 

could  not  be  detached  by  agreement 27 

continued  in  England  until  1888 , 27 

purpose  of  conditional  fees 28 

to  preserve  the  status  of  society 28 

are  inconsistent  with  Aree  government. 28 

existed  in  the  colonies 28 

abolished  In  New  York 28 

IV.  Estates  for  Lifb. 

defined 29 

may  have  incidental  limits 29 

examples 29 

no  greater  for  life  of  grantee  than  life  of  stranger 29 

difibrence  apparent  only  to  the  holder 29 

for  life  of  another  on  death  of  holder  goes  to  executor,  or  ad- 
ministrator   80 

y.  Estates  for  Ykabs, 

defined 80 

need  not  be  for  period  of  years,  or  embrace  one  year 80 

may  be  for  part  of  year 80 

must  be  for  fixed  time SO 

yi.  Esiatis  at  Will, 

defined SO 

how  ended 80 

how  by  statute 288 

notice  to  quit  necessary  by  statute 288 

(See  Tebminatioh  of  Estates,  II.) 

yil.   TSVAHOT  AT  SUFFBRAHOK, 

defined  81 

not  a  contract  relation 81,  288 

hot  strictly  an  estate 81,  288,  289 

cannot  exist  by  contract 82,  288 

efibct  of  statute  requiring  notice 81,  82,  288 

tenant  holding  over  is  tenant  at  sufferance 82 

tenant  fbr  life  exception  by  statute 82 

termination  by  statute 288 

(See  Tkbmihatiov  of  Estates,  II.) 
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VIII.  FrBXHOLD  AXD  hot  F&ISHOLD  ESTATIi *. 87 

what  are  freehold • • 87 

whatnot 87 

diyision  of  freehold  estates *• 87,  88  / 

a  political  divUion 88 

fixes  political  rights 88 

still  exists  in  this  country 88,  89 

practical  purpose  of •••.•...« ••..  88 

livery  of  seisin  was  necessary  to  freehold  estates •  •  •  89 

not  to  less  than  freehold 89 

reason  of  the  distinction • • . .  • 89 

IX.  ESTATSS  IH  BaXAIVDBE  AVD  RSVBBSIOV • 89 

(See  RsxAUDSK  and  Bnvutsiov.) 

Z.  Bt  Whom  GuATSD 80 

by  the  State 80,  81 

(See  Grafts  and  Patbbts.) 

by  individual 126 

enly  for  less  time  than  he  holds. ..•. 126 

for  greater,  with  livery,  was  void •••.•••• ..•  126 

without  livery  was  not •  •  •  •  • 126 

ground  of  distinction 126 

conveyance  of  greater  is  an  assignment 126 

ftfta  eiRptoTM,  statute  of,  effect 108 

re-enactment  in  Vew  York • 108 

foratime  disregarded •...« 109 

effect  declared  in  1852 116 

conflict  of  decisions 110,  111 

peculiar  reasoning  of  the  courts •  118  tf  sfg. 

act  of  1806  and  effect  attributed 118,  114 

repeal  of  the  act  and  the  effect 122 

ESTATES  IN  EXPECTANCY. 214,  227 

(See  Ihtxrbssb  Tskmivi.) 
ESTATES  IN  COMMON.    (See  Txvakoiss  iv  Coiimov.) 
ESTATES  IN  COPARCENARY.    (See  Coparosiibbs.) 
ESTATES  IN  SEVERALTY.    (See  Tbhaboibs  iv  Skviraut.) 
ESTATES  TAIL, 

origin  and  history  of. • 22to28 

(See  Estates,  III.) 
ESTATES  UPON  CONDITION.    (See  TsumrAnos  ov  Estatis,  V.) 
ESTOPPEL, 

lease  by,  defined 201 

good  against  lessor ,.,  201 

how  lessee  is  affected  by  after-acquired  estate 201 

differs  from  estoppel  by  other  instruments. 202 

principle  of  the  estoppel • • 202 

lease  must  be  by  indenture ••»•• 208 

43 
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both  parties  miut  be  estopped. • 20& 

examples,  cases  reviewed 208,  204 

does  not  apply  to  vendor  and  vendee 204,  20& 

distinction  between,  and  estoppel  inpait 206 

authorities  examined 205,206,  207 

distinct  from  estoppel  by  warranty. 206,  207 

character  of  the  latter 207 

belongs  to  a  lease  and  to  landlord  and  tenant , 207 

incidental  rules  considered #• 207 

when  any  estate  passes,  does  not  apply 207 

authorities  considered 207,  208 

premises  must  be  described  definitely 208 

parties  must  be  capable  of  contracting 208 

does  not  a{^ly,  when  it  appears  on  the  face  of  the  lease  that  the 

lessor  has  no  title 208 

bhids  all  succeeding  parties 208,  209,  210 

what  is  meant  by  its  running  with  land , 209 

classification  of  privies  unimportant 209 

begins  with  lease  and  ends  with  it 210 

dou  not  prioent  proof  of  assignment  by  lessor ,  210 

or  tenant  from  purchasing  reversion 210 

or  showing  the  true  description  of  the  premise's 210 

difi'ers  firom  estoppel  which  prevents  from  denying  his  landlbrd's 

titie 211 

the  latter  founded  on  equitable  grounds 211,  212 

only  requires  tenant  to  give  up  possession 212 

ESTOVEI^S; 

synonymous  with  botes 670 

classified  as  house-bote,  plow-bote,  and  hay-bote 570 

definition  and  description  of  each 570 

(See  Wasts,  I.) 

EXCHANGE, 

of  land  afflacts  dower 684,  685 

F. 

PEALTT, 

incident  to  fbudal  tenures 276 

PEES, 

estates  in  fee,  what ..  • , 19,    20 

word  ''  heirs"  necessary  to  convey  a  fee  at  common  law 70 

not  necessary  by  statute. 70 

(See  Estates.) 

FEE  SIMPLE.    (See  Estates.)    (See  Real  Peopextt.) 

FEUDAL  SYSTEM, 

origin  of 82,88,878,874,  597 

(See  TsEUKE.) 
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PEOFFKENT.  txam. 

meaning  uid  OH)  of  (he  word 2S0,  3S1 

FEUDALISM, 

«  pollticil  inrtitntlon 27S,  M9 

ktUched  to  the  tend  to  tontlone  forerar 409,  410 

wukiyrttmof  cUuei  ukl  cut«s. 374,276,  &72 

of  ft  atrictlj  eonMrratlTe  chtncter 37< 

11  hu  •  clMi  to  terve  ud  »  ctM*  to  be  Mrred 868,  864 

ititjttem  of  iDeqaalltlei  before  theUw B72,  878 

FBm>S. 

when  called  proper  uid  when  Improper. 49,    60 

FISES. 

de*crIptfoD  of  the  proceeding 2T 

not  Tiled  in  thle  country  Hmeuw  of  conveyuoe  Air  DurrledwonMO,  186 

FIXTUBBS, 

deBnItlonof 468 

bow  the  term  U  Qwd '. 468,464,466 

between  whom  qnestloni  uIm : 4S6 

how  clutteli  Dude  flxtnrea 464 

matters  Involved  in  the  qneitlon 466 

intention  of  parllea  contnidi 466 

effect  of  ezpreM  agreement  that  ehattala  ahall  not  be  flztorea,  46B,  467 
469, 468,  469 

ftQthoritiei  466-481,  464 

eObctofai  469,  460 

a  iteun  ei  460 

removal  n  460 

effiectofp  461 

Mthorltlei  461,462,  468 

bttentioDt  imitancea...  463,468,  464 

eSbctofcl  466,  466 

apparenti}  466,  467 

eSbctofai  reannes«d 469 

distiiictioD  I  wlthont  a( 


appuenU]  470,471,  472 

•retradei  427 

a^jndlcatlona  reviewed 472,  478 

bnUdlngs  erected  on  iMnda  wittiont  eonaeat  of  tt«  ewner  are  Dx' 

tniM 478 

although  the  builder  believed  he  owned  tbe  land 478 

antboritiei  examined 478,  474 

I.  Vhik  tbibi  18  Vanrnm  AaaniiBn  aon  Cvbtom 474 

DO  mle  of  general  application  anppoied  to  eziit 476 

principles  deduclble  ttont  reported  oaaea 476  i(  xf . 

effect  of  the  mode  of  (katening 476,  476,'  478 

different  criteria  ad<9ted 477 
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whether  necessary  to  the  realty 477,  478,  479 

character  of  the  motive  power 476 

physical  annexation  as  a  criterion  ....  480,  482, 485,  490,  497,  600 

distinction  between  dwelling  house  and  a  manufactory 481 

things  unikstened  held  fixtures 481 

general  rule  as  to  mills  and  machines 481 

salt  pans  held  to  be  fixtures. 482 

machinery  of  soda  factory  held  removable 488,  484 

of  cooper's  shop,  fixtures •...*• 484 

shelves,  counter  tables,  &c.,  of  a  store,  fixtures 484,  485 

steam  engine,  boilers,  &c.,  removable  by  the  tenant.  485,  486,  487 
a  statue  and  sun-dial  fixtures,  though  not  fastened  to  the  prem- 
ises  487 

physical  annexation  as  a  criterion  reviewed 489,  490 

machinery  of  a  woolen  factory •  •  490,  491 

physical  adaptation  as  a  criterion 491 

rolling  stock  of  railroads 491,492,  498 

hop  poles  held  to  be  fixtures 498 

cases  depending  on  physical  annexation 498 

principle  of  different  cases 494,  495 

the  peculiar  case  of  hot-houses 495,  496 

gas  fixtures  held  personal 496 

decision  questioned 496 

cotton  machines  held  personal 497 

distinction  between  trade  and  domestic  purposes 497 

general  principles 497,  498 

It  cistern,  water-pipes,  gas-pipes,  &c.,  in  a  boarding  house, 

held  trade  fixtures 498 

stoves,  attached  in  ordinary  mode,  personal 498 

may  be  made  fixtures. 498 

machinery  ix^  paper-mill  personal,  except  the  shafting 499 

general  rules  adopted  in  Vermont 499 

do  inOhio 500 

three  rules 500,  501 

what  constitutes  a  fixture  same  in  all  cases 501 

principle  of  oider-miU  cases  in  England 501 

apparent  changes  in  the  law  of  fixtures. 502 

rules  and  principles  deduced  fh>m  decisions 502 

principle  is  unchanged 502 

progress  is  in  utensils  and  machinery 508 

demands  of  industry  considered 504 

one  general  rule  applicable  to  all  cases 504 

what  is  evidence  of  the  intention  of  parties 504 

effect  of  agreement  that  chattels  shall  not  be  fixtures 606 

converse  of  that  is  not  true,  and  why 505 

what  is  evidence  of  intention 606 
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physical  annexation,  when  evidence 606 

physical  adaptation,  when  necessary 606,  607,  608 

manner  of  annexation  same  in  trade  as  in  other  fixtures. .  607,  608 

« 

criterion  that  the  thing  cannot  be  remoyed  whole 606,  609 

distinction  between  motive  power  machines  and  others. .  609,  610 

purpose  of  machinery  not  material 610 

how  such  distinction  has  arisen 610 

from  accidental  clrcnmstances 610,  611 

authorities  upon  this  point  considered 611^  612,  618 

physical  annexation  important  as  evidence,  when 618,  614 

the  only  rule  of  universal  application • 613 

fkcts  change,  principles  never 618,  614 

II.  What  Fixtvess  can  be  Removed 614 

only  one  general  rule 616 

removal  is  an  exception 616 

trade  fixtures  can  be  removed 616 

progress  of  the  law  in  that  respect 616,  616 

cases  examined  and  considered 616,  617, 618  619 

can  fixtures  for  other  purposes  be  removed 619 

decisions  and  authorities  reviewed 619,  620,  621,  622,  628 

524,  626 

general  rule  as  to  removal  of  trade  fixtures 626,  626 

whether  manure  is  a  fixture 627 

depends  on  other  rules  than  fixtures 627 

authorities  considered 627 

in.  The  Time  Within  which  Fixtuees  oae  be  Removed 619 

before  expiration  of  tenancy 628 

can  they  be  removed  after  expiration  of  tenancy,  628,  629,  680,  681 
FORFEITURE, 

of  a  tenant  to  his  landlord  at  common  law 84 

no  forfeiture  to  other  persons » 34,    86 

title  to  property  cannot  be  acquired  by  forfeiture 272 

tenant,  under  allodial  tenure,  cannot  be  deprived  of  his  estate  by 

forfeiture,  except  for  cdme 881 

land  on  a  footing  with  personal  property 831,  882,  883 

FRANKALMOIGN, 

tenure  in 49 

FRAUDS,  STATUTE  OF 72 

when  lease  must  be  in  writing 72 

when  requires  a  deed 78,    74 

FREEHOLD  ESTATES,  ' 

character  and  purpose  of  the  classification 87,    88 

(See  Estates,  YUI.) 
FUTURE  ESTATE, 

the  term  belongs  to  the  nomenclature  of  the  statute •    42 
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defined  by  the  statute 42 

not  changed  from  the  common  law  except  in  name 42 

G 

6RAKT, 

defined 7 

from  the  State 7,81,  87 

from  indlTidnals 7 

IB  a  contract  executed 7,  8,  67,  87 

from  the  State  U  a  contract  within  the  meaning  of  the  constitntion, 

8,9,  10 
distinction  between  a  contract  executed  and  a  contract  executory, 

67,  68 

anthoritiee  examined. 67,  68,  69,  60 

general  role 60 

when  posaeasion  is  evidence  of  grant  trom  the  State 81 

how  made  by  the  State 82 

effect  to  individual  grantees 82,  88 

to  persons  as  a  corporation 84 

authorities  examined 84,  85 

efibct  of  grant  from  individuals *. 84,  86 

distinction  and  reason  of  it  84,  86 

from  State,  regularity  of  it  presumed 85 

avoided  only  by  proceedings  by  the  State 85  86 

on  sale  fbr  taxes,  nothing  presumed 86 

grounds  of  the  distinction 86,  87 

from  the  State  is  a  lease 87 

term  lease  not  used,  and  why 87 

on  grants  when  no  rents  can  be  reserved 87 

how  aliens  may  become  parties  to 89 

(See  Lkjlsx.) 

a 

HAY  BOTE.    (See  Estovsbs.) 
HEIRS, 

necessary  at  conmion  law  to  convey  an  estate  of  inheritance 70 

made  unnecessary  by  statute 70 

HEREDITAMENTS, 

are  estates,  which  pass  to  heirs 18, 19,  87 

divided  into  corporeal  and  incorporeal 16 

HOMAGE, 

incidental  ceremony  of  the  feudal  tenant  '276 

HOUSES, 

may  be  made  personal  property  how .* 469 

HOUSE-BOTE.    (See  Ebtovebs.) 
HUSBAND, 

right  to  wife's  land  during  coverture 652 
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abrogated  by  statute 668 

by  curtesy 654 

effect  of  recent  statutes  upon , 658,  669 

HUSBAND  AND  WIFE, 

lease  by  husband  of  wife's  land 196 

his  lease  good  of  her  freehold  estate  for  his  life 195 

lease  from  both  was  his  only,  during  coverture 195 

whether  void  or  yoidable  after  his  death 196,  196 

how  she  could  affirm  as  hers 196 

how  disaflirm 196 

husband  could  dispose  of  her  estate  less  than  freehold  absolutely. .  196 

failing  to  do  so  she  could  resume • 196 

changed  by  statute  in  England 196,  197 

his  lease  good  until  voided  by  her 196,  197 

her  lease  must  be  acknowledged 197 

subsequent  acknowledgment  did  not  relate  back 197 

now  changed  by  statute,  when 198 

when  not  changed 198 

cannot  convey  immediately  to  ea^h  other 170 

when  the  wife  can  convey  as  though  unmarried 171 

when  she  cannot 171 

they  do  not  hold  jointly,  but  in  entirety 169 

because  then  still  regarded  as  one  person 170 

I. 

IDIOTS 166 

(See  Unsound  Mind,  Pebsons  or.) 

IMPROPER  FEUDS 49,    60 

INCORPOREAL  PROPERTY 16 

INDENTURES, 

how  made 78 

INFANTS, 

cannot  make  leases 186 

I.  A&x  LsASES  Void  ob  Toidablb 186 

examination  of  that  question 186 

when  void  and  when  only  voidable 18G 

reported  decisions  reviewed 186-141 

as  general  rule  voidable  only 188 

exceptions,  delegation  of  powers  to  an  attorney 188 

contracts  obviously  prejudicial 189,  140 

beneficial  contracts  only  voidable 189-141 

may  avoid  all  contracts 140 

except  for  necessaries 140,  141 

II.  Whbn  mat  AniBM  ob  Disaffibm 141 

cannot  before  coming  of  age 141,  142 

authorities  reviewed 141-146 

distinction  between  real  and  personal  property  in  that  respect,  141 
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can  retake  possession  of  land  before  majority 142 

that  doctrine  examined  and  questioned 142-144 

III.  WiTHiK  WHAT  Tims  AnsB  Majobitt  Elbotiov  must  bi  Madb..  .  146 

no  fixed  time  short  of  statute  of  limitations 146 

authorities  reviewed 146-161 

rules  deducible 148,  149 

a  question  of  intention 149 

mere  acquiescence  only  evidence  of  affirmance 147, 148,  149 

must  make  election  in  reasonable  time 147 

reasonable  time  is  a  question  of  fact , 147, 148,  149 

when  silence  and  inaction  are  evidence  of  affirmance  and  when 

not 161 

rV.  How  Elbotiov  BUST  be  Ibdioatbd 161 

deed  of  confirmation  not  necessary 161 

election  may  be  expressed  by  a  deed 161,  162 

retaining  possession 162 

disaffirmance,  how  proved 162 

the  general  rule » 162 

when  lands  are  held  adver^ly 168 

cannot  be  disaffirmed  by  deed 168 

ejectment  will  not  lie  until  after  disaffirmance  is  made  known 

to  party  in  possession' 168,  164 

grantee  of  Infknt  has  good  title  against  third  parties 164 

good  against  infant  until  disaffirmed  .  • 164,  166 

disaffirmance  may  require  judgment  of  court 166 

avoidance,  by  whom  accomplished 166 

must  consideration  be  first  restored 167 

authorities  reviewed 167-162 

INTERESSE  TERMINI,  OR  ESTATES  IN  EXPECTANCY, 

definition  of 214,  227 

called  fixture  estates  by  statute 214 

when  the  estates  in  grantee 228 

estates  to  commence  at  a  future  time  are  within  the  rule 228 

rights  of  lessee  during  the  time 228 

not  vested,  but  lie  in  action 228 

cannot  maintain  possessory  actions 228 

except,  lease  of  reversion  vests  estate. 229 

not  so  at  common  law *. 229 

effect  of  statute  dispensing  with  attornments 229,  280 

is  a  vested  interest  for  purpose  of  transfer 230 

the  vesting  may  be  made  to  depend  on  a  condition ', 280 

known  as  a  condition  precedent ^  280 

conditions  precedent  construed  liberally 281 

copulative  must  be  performed  in  the  whole 281 

when  precedent  and  when  subsequent. 281 

rules  of  construction  on  that  point 281-289 

examples  of  each  class 282 
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J. 

JOINT  TENANCIES,  paob. 

how  constituted 172,  178 

requires  onity  of  time,  of  interest,  of  title,  and  of  possessicML. . . .  178 

a  lack  of  either  of  the  unities  cttunges  to  tenancy  in  common. . ,  i. .  178 

intention  expressed  in  conyeyance  controls 178 

common  law  rule  as  to  expression  of  the  intention  changed  by  stat- 
ute   178 

difference  in  rights  between  joint  tenants  and  tenants  in  common,  176,  1 76 

especially  in  leases  by •  •  • •  • . .  176 

JOINTURE 660 

K 

KNIGHT  SERVICE, 

definition  of i 48 

(See  TsNiT&K.) 

L. 

LAND, 

definition  of 68 

word  used  in  two  ways 68 

absolute  property  in,  is  in  the  State.* 2 

neyerinan  individual..* 8 

ungranted  lands  are  owned  by  the  State 18 

common  law  system  of  tenure 82 

what  is  embraced  in  term  "  land  " 68 

exceptions  incase  of  fixtures 68,  64 

^      used  sometimes  to  express  a  fee • 64,  65 

formerly,  when  used  in  a  will,  passed  only  a  life  estate 65 

rule  changed  by  statute 65 

distinction  between  the  literal  and  the  artificial  use  of  the  word.  •  66 

title  to,  rested  on  traditionary  evidence  until  the  reign  of  Charles  2d,  76 

how  leases  made  before 76 

tenure  of,  allodial  in  New  York 87 

LANDLORD.    (See  Laiidlosd  aud  Tivaht.) 

LANDLORD  AND  TENANT, 

relation  of,  how  created • 544 

incident  to  every  estate • 644 

examples 644 

relation  is  transferred  with  the  land 544 

reversion  of  a  fee  always  in  the  State 644 

cannot  be  transferred 644 

tenants  in  fee  transfer  relation  on  conveyance  of  estates 544,  545 

in  estates  less  than  fee  both  parties  can  transfer  relations 545 

a  relation  which  may  survive  the  parties 645 

peculiar  in  mode  of  transfer • 645 

created  only  by  a  lease , 546,647,548  549 
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confusion  of  ideas  upon  this  point 549,  550 

no  person  can  be  the  lord  of  a  fee 561.  652 

chief  lords,  who  were  so  called 107|  806 

mesne  lords,  who  were • 805 

LAND-OWNERS, 

tenants  in  fee  so-called,  and  why 88 

who  may  become  land-owners. 88,    89 

LEASE, 

what  words  constitute 61,    62 

is  a  contract  whigh  creates  an  estate 7, 12,    62 

distinction  between,  and  agreement  for  lease 57,  58,  59,  60,    61 

intention  of  parties  controls  the  character 60 

invalid  as  a  lease,  may  operate  as  an  agreement  for  a  lease 60 

distinction  between  a  lease  and  assignment 62-69 

character  in  that  respect  not  aflf^ted  by  intention  of  parties. ....  66-69 

individuals  cannot  make  leases  in  fee 69 

because  of  the  statute 69 

manner  of  making  leases 72,    76 

when  need  not  be  in  writing.  •  ^ 72,    76 

when  must  be  written 72 

statute  of  frauds 72 

when  requires  a  deed 78,    74 

leases  ftom  year  to  year 78 

when  lease  must  be  acknowledged 74 

livery  of  seisin 76,    77 

lease  in  fee  can  be  made  only  by  the  State 87 

is  then  to  be  ftee  fh>mrent 87,    88 

tenure  is  allodial 87,    88 

statute  concerning  tenures  of  1787 87,    88 

by  hifanta 135 

(See  Ihiakts.) 

by  persons  of  unsound  mind 155 

(See  LuNATios.) 
by  married  women 168 

(See  MuLUBD  Woxih.) 
by  mortgagor  and  mortgagee 189 

(See  MoBTOAOOR  ahd  Mobtgagib.) 
by  corporations 177 

(See  COBPOBATIOHS.) 

by  husband  and  wife 196 

(See  Husband  abd  Wife.) 

by  persons  in  oflScial  and  fiduciary  capacities. 199 

commissioners  of  the  land  oflSoe 199 

other  State  officers 199 

I 

executors  and  administrators,  when  and  how 199 

regulated  by  statute,  under  order  of  surrogate 199 

executors  may  be  authorized  by  wHl 199,  200 
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LEASE^Continued.  page. 

creditor  acquires  no  right  of  property  in  the  land 200 

by  estoppel • 201 

(See  Estoppel.) 

LICENSE. 

what  constitutes 18 

distinction  betweeni  and  the  grant  of  an  easement. 18 

LIMITATIOK, 

distinction  between  limitation  and  condition 22,  270,  271 

LiyERY  OF  SEISIN, 

description  of  the  proceedings 76 

two  kinds,  in  deed  and  in  law i 76 

description  of  each 76,    77 

object  of  the  ceremony 77 

until  what  time  continued 77,    78 

was  necessary  only  to  freehold  estates 78 

LUNATIC.    (See  U>sovn>  Mum.) 


KANOR, 

arrangements  of 44,  46,    47 

tenants  of,  how  divided 44 

of  Rensselaerwyck 109,  288 

decided  not  to  exist 110 

efforts  to  restore  it 110,  111 

manner  of  restoring 118,  114 

decisions  of  that  class  reviewed 111-124 

fbudal  tenures  and  feudal  relations  finally  decided  not  to  exist  here,  128 
attempts  to  enforce  feudal  services  where  feudal  relations  do  not 

exist 288,  289 

decisions  of  that  class  examined ; 28&-816 

decisions  holding  the  owner  of  a  rent-charge  to  have  the  rights  of 

a  feudal  lord 486-461 

rent-charge  mistaken  for  rent-service 668 

cannot  exist  under  constitution  of  the  United  States 860  H  $$q, 

none  created  in  England  after  1290 108 

XANURE, 

when  a  part  of  the  land 627 

when  not • 627 

MARRIAGE, 

IsacivU  contract 604,  616 

how  celebrated 604,  606 

English  authorities  reviewed 606,  607,  608,  609,  611,  616,  617 

618,  619,  622 

decisions  of  this  country  examined • •  610-622 

when  and  by  what  circumstantial  evidence  proved 609,  624 

direct  evidence  required  when 616,  616,  621,  624,  626 
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customs  of  the  conntry,  what  effect 628 

marriage  laws  of  Scotland. 628 

HARRIED  WOMEN, 

at  common  law  could  not  make  leases 163 

nor  other  contracts. 168 

because  they  had  nothing  to  make  contracts  about 168 

exceptions,  rights  held  independently  of  the  husband 164 

such  rights  she  could  not  convey  by  deed. 166 

manner  of  conveyance  at  common  law 164 

by  fine,  or  by  common  recovery 164, 166^  197 

reason,  because  she  could  not  otherwise  be  examined  separately . . .  164 

when  she  need  not  Join  with  Yn&t  husband 166, 166,  168 

could  convey  trust  estates , 166 

fines  and  common  recoveries  never  in  use  in  this  country 166 

use  of  deeds,  executed  upon  private  examination.. .  166, 167, 168,  197 
acknowledgment  of  execution  of  deed  to  be  made  by  her,  169, 197,  198 

changed  by  statute 169,  198 

except  as  to  rights  in  connection  with  her  husband 169 

statute  requiring  separate  examination  repealed  by  implication,  169,  170 
cannot  be  grantee  of,  or  convey  to,  husband 170 

MERGER, 

termination  of  estates  by a 267 

operation  described 268,  269 

wher.ein  it  differs  from  surrender. 269 

MESNE  LORD, 107 

MINES, 

when  tenant  for  life  or  years  may  work 687 

MORTGAGOR, 

lease  by,  efllBct  of 189 

lease  first  and  then  mortgage 190 

mortgagee,  entitled  to  rent  on  notice,  at  common  law. 190 

lessee  no  right  against  mortgagee,  when  the  mortgage  was  first 

made 191,192 

lease  by  mortgagor  conveys  only  equity  of  redemption 191,  192 

but  mortgagee  must  foreclose  before  he  can  disturb  the  tenant. . . .  191 

lessee  may  become  tenant  of  mortgagee,  when 198 

lessee  cannot  mortgage  before  foreclosure 194 

^  why  should  be  made  by  both  mortgagor  and  mortgagee 194 

MORTMAIN, 

English  statutes  of 177,  178 

not  in  force  hi  New  York 179 

MOVABLES.    (See  FizTURBS.) 

N. 

NOTIGE, 

necessary  to  end  tenancy  at  will  and  at  sufibranoe. 288 

(See  TiEiaaATioa  ot  Estatbs,  II.) 
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OFFICERS,                                                                                         PAOB. 
leaseBby t 199 

O. 

OWNERSHIP, 

individaalfl  no  absolute  ownership  in  land 2 

(See  Rial  Paopbbtt.) 

R 

PARTIES, 

to  a  lease,  who  may  be • 4......    80 

(See  Gbahts.) 

PATENTS, 

from  the  State 81 

from  the  Grown  of  England  adopted • .    81 

presumption  in  fayor  of 86 

how  annulled  *..»». 87 

PLOUGH  BOTE.    (See  Estovbbs.) 

POSSESSION, 

is  prima  facie  eyidence  of  a  grant  in  fee 6 

PRDCER  SEISIN, 

a  feudel  harden,  described 44 

PRIVITY  OF  CONTRACT, 

the  personal  relation  which  exists  between  tho  parties  who  make 

the  contract 4 • 404 

as  between  lessor  and  lessee 404,  405 

lessee  remains  liable  upon,  after  assignment  of  his  estate 404,  405 

PRIVITY  OF  ESTATE, 

the  relation  by  means  of  the  land  between  lessor  and  lessee 404 

defined  and  described 404,406,406,  407 

does  not  exist  in  tenancies  at  sufferance 81,  288,  239 

a  relation  which  passes  by  assignment  of  the  reversion,  or  of  the 
estate 406,  406 

PROPERTY, 

distinction  between  real  and  personal. .  • 2 

individual  rights  in  land 16 

(See  Rbal  Propbbtt.) 

Q. 

QUIA  EMPTORES,  STATUTE  OF 106,107,  806 

made  a  part  of  the  laws  of  New  York 69,  108 

eflfect  of  the  statute 107,  108 

for  a  time  the  statute  here  was  overlooked. 71,  109 

now  recognized  and  declared. 71, 110,  128 

provisions  of  the  statutes  overlooked .\.  • .  289,  290,  it  m^. 

(See  ILuiOE.)  '  v^ 


I 


686  INDEX. 

R 

BELIEF.  rim 

one  of  tlie  bnrdenB  of  fendal  tenare U 

described  anddeSaed 44- 

REAL  PEOPKKTY, 

deflnitionof 2,  8 

diatiDctlon  between  real  lad  peraooot 1,  2,  8 

grounds  of  the  diitlnoUon 2 

abmlutt  proptrty  U  In  the  State 3,  8 

It  iumlleoable  and  UDcbuigeable 8 

eftlled  the  eKheat,  the  reversion,  «t  ponibillty  of  rererter ....  4 

cannot  be  loit  by  wlverae  poueuion 4 

admite  of  do  evidence 4 

reqnirei  none 6 

champerty  and  matntenanoe  do  not  apply 6 

State,  by  escheat,  ii  not  mccesBor  to  the  dnceaaad  tenant. ...  6 

bdlTJdual  property  In  land ^ 7 

general  or  npecial 7 

derived  fyom  the  State !,  T 

by  grant!  or  contract* 7 

the  manner  of  proving 11 

poaseuion,  how  evidence 11 

gaoeral  division  into  estates  and  easements 18   ' 

called  corporeal  and  Incorporeal 16 

reversion  in  the  State  [a  not  an  estate 18 

tenant's  right  not  property  in  relation  Co  his  landlord,  at  common 

law 84 

as  to  others,  it  is 84,    85 . 

baasnl^ect  relation  to  landlord,  not  so  toothers 84 

this  double  aspect  peculiar  to  feudalism S6 

a  distinction  abolished  in  this  countr;  as  to  estate*  Id  foe 85,    63 

allodial  tenure  permits  no  sntjection 86 

socage  tenure  isfeudal 60 

Jmtriean  (ydon  of  tenures 61 

Is  allodia! 816,  821 

provisions  of  revised  statutes  eiplaioed 831,  823,  886,  827 

bow  differ  teom  previous  statutes 833 

before  there  were  two  systems 823,  828 

all  made  allodial .*..  828 

applied  only  to  estates  in  fee S28 

sfibcted  only  tenure  with  tbe  State 838 

distinction  between  allodial  and  fenda^MS,  824, 826, 826,  827, 828,  829 

rules  and  results  of  the  allodial  sjRem 881,  883,  888,  884 

rights  of  tenanU  under  the  allodial  system. ...  886,888,887.888,  8St 

decisions  lubvertive  of  allodial  tenures  examined  and  reviewed,  840 

841,  842,  848 
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